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Irterference with prospective asdvantage or prospec-
tive economic sdvantage is an unreasonshle interfer-
ence in zmother party’s husiness dealings so as to
prevent an ongeing relationship from susceeding.
The rale of neglipence in tort dominated product
lighility the first half of the twentivth centory, Stll
good law, It requires producers to teke the cire of &
reasonable person when making products to prevent
foreseeable injury, The reasonable person is held to
the skiil of an expert in the industry.

Strict Gability for defective products began n con-
teact law based on implied werrenty inferred by the
courts from & review of the parties’ dealings or based
Ont express wartanty about the quality of a product.
Strict liebility in tort becarme widely accepted afier the
1963 Greenman decision in Califormia. Section 4024
of the Restatement (Ssond) of Torts mposes strict
liability 0t the mamedscturer when a “product fna de-

fective condition unressonably dengerous to e user’

OT COmSUInET or to kis property” 1s sold. Besddes 4 flaw
i e prodhect at the me of menofaciure, strict Habil-
ity i imposed for Failure to wien of husards i wsing
the product and for defects n the design of the pmdw
uet that mike it less safe than it could reasonably be

The nower Restatement (Third) of Torss, Smtmn 2
regarding product deféets, moves away from a dis-
tinetion belween strict liability and negligence. In
assigning hability, # encourages the use of 2 risk-
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utilily amalysis for peoducts that are defeetive at the
tirne of manufacture as a result of poor design or
failure 1o warn of dangers,

Many strict libilivy suits have concermned wiknown
baards, such as those associsted with ashestos, where
the danger did not become known anbil many yeers
Iater. When dleims of thousends of persons exesed the
funds of the defendanils, the tourts strive to find fair
ways to allocate money among claimants. When
fepry companics have made the same product, they
mzy be held jointly and severally Yable, potentially
reguiring all prodecers to pay compensation.

v A defense thet may be mised m product liability suits
is negligence by the user, which can inclade product

miisuse. Fheee alscs can be assumption of rik by the
ity for products, such as medicinal
drizgs, thet are beneficial but have unavoidable side

ceffects and products, such as tobacco and alechol,

that are legel but have bad effects, Producers do net
have to constantly warn sophisticated buyers, such s
producers, about el dangers in products.

Striet liability is imposed on those who engepe in
witrghezardons activites, such. as using explosives,
and on thase who handle unusually dengerows sub-
stances, surh as toxie chemieds IF the party
involved o the ultrahazsrdous activity causes an
jury 1 ap inacoent perty, regardlass of the degres
of care tzken to prevent karm, liability &5 imposed.

TERMS TO KNOW

Yo should be able to define the following terms:

fraund prodhiet Tability fallure ko warn
Cintentionsl misrepresentation privity of contract desigm defect
misstatemerit cavent emplor uriknowr hazard
material fact reasonable care joint and several [ahiliry
seienter strict liahifity bull-supplier doctrine
privity walTanty sophisticeted user
damages EXPIUSS Warranty ultrahazardous activity

interference with contract
interference with prospective advantage

implied werranty
misrepresertation

DISCUSSION QUESTION

Refer to Section 4024 of the Restatemeni (Second) of Torts: What does “the seller is engsged in the business of selling
such 2 product”™ mean? Who i excluded by this? What does it is expected to and does reach the user or consurmer
without substantisl change in the condition in which it is sold™ mean? What situations does this cover? What is the
difference between the idea that the rule applies althongh “the seller has exercised all possible care in the preparation
and sale of] hm pmdubt and the rule of negligence? What does “Lhé* GSET 0T CONSHIET has pot bought the produst
feom or entered into mv contractual selation with the seller” mean?
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184 Part Z Elemments of Tradstiomal Buasdness Law

CASE QUESTIONS

1. The buvers of residential property mistakenly
belioved that the 3.5 acres of kind included 2 well,
which they later founsd out wes not on the property.
The previous owner and the real estate sgent had
pointed out the well, but bad not steted that it was
om the property. The buyers did o examine the
existing survey of the property, nor did they order 2
meew suevey done, Did the buyers have a basis for 5
suit for fraacd? [Crawford v. Willimms, 375 8.E3d
223, Sup. €L, Ge (1989]]

Z. Eating bags of microwave popeorn for years is
cleimed 10 canse “popoorz” lung from inkalation of
the flavering used on the popeara, Plaintiffs with the
meedical problem sued the popeorn makers and the
masker of the favoring. The flavoring maker asserted
it was not liable under the bulk-supplier defense.
Weonild that apply? [Daewghetee v. Chr. Hamsen, Inc.,
960 Flupp.2d 849, NI Iowa (2013))

3. Overstock and SiertBargains (8B) both sold brand-
name products throupk their websites, Oversiock
sued §1, complairdng that pop-up ads for SB
appeared when customers accessed Overstock’s webr-
site. Ovtrstock contended the ads wore 2 tortious
interference with prospective coonemic advantsge.
Was there @ tort? [Crerstockcom v, SmartBargains,
152 P.3d 858, Sup. Cr, Utah (2008)]

4. Florida land developer Lebigh would show prospee-
tive buyers Lehigh Acres and have the hoyers stay o
its motel, Competitor Azer would wakeh for the
buyers, contact them at the motel, tell thern that
unider federal law they had three days to cancel any
comtract with Lehigh, and then show them bess ex-
pensive properly that he was selling, What tort could
apply in this circumstance? [Azar v. Lehigh Corp.,
364 So.2d 860, Dist. CL App., Fla. (1978)]

5. Woeste ate raw oysters et a restaurant and died a

week later from the bacterie Vibrio vednificus. The -

bacteria naturally oocur in oysters from ware water,
Cibrio has mo effect on most people, but can b fatal
10 people with & tveak imenune systan—+as Woeste
had a5 = resulr of hepatitis C and cirdhodds of the
liver, The restavrant menuw werned of the danger of
eating raw oysters, espicially for persons with
“chronic lness of the liver.” Woeste ordered without
readiny the menu warning, His estate sued the res-
teuramt and the Texas company that bervested the
oysters for neglipence and stret Hablity, Would they
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have 2 good case? { Woeste v. Washingtan Flaform
Saloon, 836 N.E2d 532, Ct App., Obdo (200%)]

. Some crimes invelve the use of cheap harndguns,

Sellers of such handguns know that some of these
guns wil be used in crimes by the purchaser or by =
criminal whe stealy the gun. Could the producers
and retailers of such handguns be held lahle for {he
injuries suffered by persons shot during » erime?
That s, could mch a producer be held strietly Liable
or negligent for selling a “defective” product in that
oae of its known end uses is crime? [$ee Patterson v.
Rohm Geselkehaft, 608 F.Supp. 1206, N.D. Tew
(1985}]

. Wilsper and DunAn both produce parts for ir con-

dittorring (AC) units. Wilspse contracted witlh
DundAn, » Chinese corporation, for it to make certain
parts for AC units sold in North America. The
DunAn parts were to be sold under the Wilspre
mame, and Wilspee would be the exclusive distribu-
tor in North Americs. Wilspee daimed that DunAn
then solicited ke sle of products 10 Wilsped's cus-
temers in Morth America end made disparaging
rernarks ko Wilspee's customers about ity ability
pezform, What tort mipht there be? [Wilipee Tech-
notogies v. Dundn Holding Group, 204 P.3d 69, Sup.
CL, Okla. (20093]

. A bvear-old child used & Bic lighter to stert 2 kouse

fire that killed a 2—:,1:31- -old child. The lighter had a
wermning: “KEEP OUT OF REAGH OF CHILDREN."
The deed ehild’s parents sued Bic for strict lability
based oo inadedquate warning and because the lighter
was unreasonably dangerous. What was the resule?
TTodd v, SecieteBic, 21 B34 1402, 7th Cir, (1994)]

Cish, & trucker, was to pick up a load of fertilizer.
-His truek hed @ trafler made by Fimpte—an apen-

wp hopper loaded from above. Becaunse the dows-
spout would not go into place into the bopper, Gish
climnbed on top of the trailer, sconted slong o thin
rail to where the downspout wes, and fell to the
geound, suffering serious injuey. He sued for design
defect, contending that the tap of the trziler was
nok safe to be on and skaudd heve been designed
recre safely, Do you thiok his argument hel d?

[ Timpte Industries v. Gish, Sup. Ch, TX, 86 5.W.3d
306 £2006)]

Old Islaed Fumigation pumnped poisor into two of
the three buildicgs in 2 condominiom complex to
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