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XIL.4 A Libertarian Theory of Justice

ROBERT NOZICK

Robert Nozick is professor of philosophy at Harvard University and the author
of several works in political philosophy and epistemology. In this essay from his
Anarchy, State and Utopia, Nozick distinguishes between two types of material
principles of justice: patterned and nonpatterned. A patterned principle chooses
some trait(s) that indicate how the proper distribution is to be accomplished. It

has the form:

To each according to

“Let us call a principle of distribution pasterned if it specifies that a distribution
is to vary along with some natural dimension, weighted sum of natural di-
mensions, or lexicographic ordering of natural dimensions.” Nozick rejects
patterned types of principle, such as those of Rescher, because such an attempt
to regulate distribution constitutes a violation of liberty.

Nozick argues for a libertarian view of nonpatterned justice that he calls
the “theory of entitlement.” A distribution is just if everyone has that to which
he is entitled. To determine what people are entitled to, we must understand
what the original position of holdings or possessions was and what constitutes
ajust transfer of holdings. Borrowing from John Locke’s theory of property
rights (cf. Part XIIL.1), he argues that we have a right to any possession so long
as ownership does not worsen the position of anyone else.

The minimal state is the most extensive state that can be
justified. Any state more extensive violates people’s
rights. Yet many persons have put forth reasons pur-
porting to justify a more extensive state. It is impos-
sible within the compass of this book to examine all the
reasons that have been put forth. Therefore, I shall
focus upon those generally acknowledged to be most
weighty and influential, to see precisely wherein they
fail. In this chapter we consider the claim that a rore
extensive state is justified, because [it is] necessary (or
the best instrument) to achieve distributive justice;
in the next chapter we shall take up diverse other
claims.

The term “distributive justice” is not a neutral
one. Hearing the term “distribution,” most people

From Anarchy, State and Utopia by Robert Nozick (Basic
Books, 1974). Copyright © 1974 by Basic Books, Inc.
Reprinted by permission of Basic Books, Inc., Publishers.

presume that some thing or mechanism uses some
principle or criterion to give out a supply of things.
Into this process of distributing shares some error may
have crept. So it is an open question, at least, whether
redistribution should take place; whether we should
do again what has already been done once, though
poorly. However, we are not in the position of children
who have been given portions of pie by someone who
now makes last minute adjustments to rectify careless
cutting. There is no central distribution, no person or
group entitled to control all the resources, jointly de-
ciding how they are to be doled out. What each person

_gets, he gets from others who give to him in exchange

for something, or as a gift. In a free society, diverse
persons control different resources, and new holdings
arise out of the voluntary exchanges and actions of
persons. There is no more a distributing or distri-
bution of shares than there is a distributing of mates in
a society in which persons choose whom they shall
marry. The total result is the product of many individ-
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ual decisions which the different individuals involved
are entitled to make. Some uses of the term “distri-
bution,” it is true, do not imply a previous distributing
appropriately judged by some criterion (for example,
“probability distribution”); nevertheless, despite the
title of this chapter, it would be best to use a termi-
nology that clearly is neutral. We shall speak of people’s
holdings; a principle of justice in holdings describes
(part of ) what justice tells us (requires) about hold-
ings. I shall state first what I take to be the correct view
about justice in holdings, and then turn to the discus-
sion of alternate views.

The Entitlement Theory

The subject of justice in holdings consists of three
major topics. The first is the original acquisition of hold-
ings, the appropriation of unheld things. This includes
the issues of how unheld things may come to be held,
the process, or processes, by which unheld things may
come to be held, the things that may come to be held by
these processes, the extent of what comes to be held
by a particular process, and so on. We shall refer to the
complicated truth about this topic, which we shall not
formulate here, as the principle of justice in acquisi-
tion. The second topic concerns the transfer of holdings
from one person to another. By what processes may a
person transfer holdings to another? How may a per-
son acquire a holding from another who holds it?
Under this topic come general descriptions of volun-
tary exchange, and gift and (on the other hand) fraud,
as well as reference to particular conventional details
fixed upon in a given society. The complicated truth
about this subject (with placeholders for conventional
details) we shall call the principle of justice in transfer.
(And we shall suppose it also includes principles gov-
erning how a person may divest himself of a holding,
passing it into an unheld state.)

If the world were wholly just, the following induc-
tive definition would exhaustively cover the subject of
justice in holdings.

1. A person who acquires a holding in accordance
with the principle of justice in acquisition is entitled to
that holding.

2. A person who acquires a holding in accordance
with the principle of justice in transfer, from someone
else entitled to the holding, is entitled to the holding.

3. No one is entitled to a holding except by (re-
peated) applications of 1 and 2.

The complete principle of distributive justice would say
simply that a distribution is just if everyone is entitled to
the holdings they possess under the distribution.

A distribution is just if it arises from another
just distribution by legitimate means. The legitimate
means of moving from one distribution to another are
specified by the principle of justice in transfer. The
legitimate first “moves” are specified by the principle of
justice in acquisition.’ Whatever arises from a just
situation by just steps is itself just. The means of change
specified by the principle of justice in transfer pre-
serve justice. As correct rules of inference are truth-
preserving, and any conclusion deduced via repeated
application of such rules from only true premises is
itself true, so the means of transition from one situation
to another specified by the principle of justice in trans-
fer are justice-preserving, and any situation actually
arising from repeated transitions in accordance with
the principle from a just situation is itself just. The
parallel betweenjustice-preserving transformations and
truth-preserving transformations illuminates where it
fails as well as where it holds. That a conclusion could
have been deduced by truth-preserving means from
premises that are true suffices to show its truth. That
from a just situation a situation cox/d have arisen via
justice-preserving means does #ot suffice to show its
justice. The fact that a thief’s victims voluntarily could
have presented him with gifts does not entitle the thief
to his ill-gotten gains. Justice in holdings is historical;
it depends upon what actually has happened. We shall
return to this point later.

Not all actual situations are generated in accor-
dance with the two principles of justice in holdings: the
principle of justice in acquisition and the principle of
justice in transfer. Some people steal from others, or
defraud them, or enslave them, seizing their product
and preventing them from living as they choose, or
forcibly exclude others from competing in exchanges.
None of these are permissible modes of transition from
one situation to another. And some persons acquire
holdings by means not sanctioned by the principle of
justice in acquisition. The existence of past injustice
(previous violations of the first two principles of justice
in holdings) raises the third major topic under justice in
holdings: the rectification of injustice in holdings. If
past injustice has shaped present holdings in various
ways, some identifiable and some not, what now, if
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anything, ought to be done to rectify these injustices?
What obligations do the performers of injustice have
toward those whose position is worse than it would
have been had the injustice not been done? Or, than
it would have been had compensation been paid
promptly? How, if at all, do things change if the bene-
ficiaries and those made worse off are not the direct
parties in the act of injustice, but, for example, their
descendants? Is an injustice done to someone whose
holding was itself based upon an unrectified injustice?
How far back must one go in wiping clean the histori-
cal slate of injustices? What may victims of injustice
permissibly do in order to rectify the injustices being
done to them, including the many injustices done by
persons acting through their government? I do not
know of a thorough or theoretically sophisticated
treatment of such issues. Idealizing greatly, let us sup-
pose theoretical investigation will produce a principle
of rectification. This principle uses historical informa-
tion about previous situations and injustices done in
them (as defined by the first two principles of justice
and rights against interference), and information
about the actual course of events that flowed from
these injustices, until the present, and it yields a de-
scription (or descriptions) of holdings in the society.
The principle of rectification presumably will make use
of its best estimate of subjunctive information about
what would have occurred (or a probability distri-
bution over what might have occurred, using the ex-
pected value) if the injustice had not taken place. If the
actual description of holdings turns out not to be one
of the descriptions yielded by the principle, then one of
the descriptions yielded must be realized.

The general outlines of the theory of justice in
holdings are that the holdings of a person are just if he
is entitled to them by the principles of justice in acquisi-
tion and transfer, or by the principle of rectification of
injustice (as specified by the first two principles). If
cach person’s holdings are just, then the total set (dis-
tribution) of holdings is just. To turn these general
outlines into a specific theory we would have to specify
the details of each of the three principles of justice in
holdings: the principle of acquisition of holdings, the
principle of transfer of holdings, and the principle of
rectification of violations of the first two principles.
I shall not attempt that task here. (Locke’s principle of
justice in acquisition is discussed below.)

Historical Principles
and End-Result Principles

The general outlines of the entitlement theory illumi-
nate the nature and defects of other conceptions of
distributive justice. The entitlement theory of justice in
distribution is historical; whether a distribution is just
depends upon how it came about. In contrast, curvent
time-slice principles of justice hold that the justice of
a distribution is determined by how things are dis-
tributed (who has what) as judged by some structural
principle(s) of just distribution. A utilitarian who
judges between any two distributions by seeing which
has the greater sum of utility and, if the sums tie, ap-
plies some fixed equality criterion to choose the more
equal distribution would hold a current time-sliced
principle of justice. As would someone who had a fixed
schedule of trade-offs between the sum of happiness
and equality. According to a current time-slice prin-
ciple, all that needs to be looked at, in judging the
justice of a distribution, is who ends up with what; in
comparing any two distributions one need look only at
the matrix presenting the distributions. No further in-
formation need be fed into a principle of justice. It is a
consequence of such principles of justice that any two
structurally identical distributions are equally just.
(Two distributions are structurally identical if they
present the same profile, but perhaps have different
persons occupying the particular slots. My having ten
and your having five, and my having five and your
having ten are structurally identical distributions.)
Welfare economics is the theory of current time-slice
principles of justice. The subject is conceived as operat-
ing on matrices representing only current information
about distribution. This, as well as some of the usual
conditions (for example, the choice of distribution is
invariant under relabeling of columns), guarantees that
welfare economics will be a current time-slice theory,
with all of its inadequacies.

Most persons do not accept current time-slice
principles as constituting the whole story about dis-
tributive shares. They think it relevant in assessing the
justice of a situation to consider not only the distri-
bution it embodies, but also how that distribution
came about. If some persons are in prison for murder
or war crimes, we do not say that to assess the justice of
the distribution in the society we must look only at
what this person has, and that person has, and that



v . Y ——

XI1.4 A Libertarian Theory of Justice 565

person has, . . . at the current time. We think it rele-
vant to ask whether someone did something so that he
deserved to be punished, deserved to have a lower share.
Most will agree to the relevance of further information
with regard to punishments and penalties. Consider
also desired things. One traditional socialist view is
that workers are entitled to the product and full fruits
of their labor; they have earned it; a distribution is
unjust if it does not give the workers what they are
entitled to. Such entitlements are based upon some
past history. No socialist holding this view would find
it comforting to be told that because the actual distri-
bution A happens to coincide structurally with the one
he desires D, A therefore is no less just than D; it differs
only in that the “parasitic” owners of capital received
under A what the workers are entitled to under D, and
the workers receive under A what the owners are en-
titled to under D, namely very little. This socialist
rightly, in my view, holds onto the notions of earning,
producing, entitlement, desert, and so forth, and he
rejects current time-slice principles that look only to
the structure of the resulting set of holdings. (The set
of holdings resulting from what? Isn’t it implausible
that how holdings are produced and come to exist has
no effect at all on who should hold what?) His mistake
lies in his view of what entitlements arise out of what
sorts of productive processes.

We construe the position we discuss too narrowly
by speaking of current time-slice principles. Nothing is
changed if structural principles operate upon a time
sequence of current time-slice profiles and, for ex-
ample, give someone more now to counterbalance the
less he has had earlier. A utilitarian or an egalitarian or
any mixture of the two over time will inherit the diffi-
culties of his more myopic comrades. He is not helped
by the fact that some of the information others consider
relevant in assessing a distribution is reflected, unre-
coverably, in past matrices. Henceforth, we shall refer
to such unhistorical principles of distributive justice,
including the current time-slice principles, as end-result
principles or end-state principles.

In contrast to end-result principles of justice, Ais-
torical principles of justice hold that past circumstances
or actions of people can create differential entitlements
or differential deserts to things. An injustice can be
worked by moving from one distribution to another
structurally identical one, for the second, in profile the
same, may violate people’s entitlements or deserts; it
may not fit the actual history.

Patterning

The entitlement principles of justice in holdings that
we have sketched are historical principles of justice. To
better understand their precise character, we shall dis-
tinguish them from another subclass of the historical
principles. Consider, as an example, the principle of
distribution according to moral merit. This principle
requires that total distributive shares vary directly with
moral merit; no person should have a greater share
than anyone whose moral merit is greater. (If moral
merit could be not merely ordered but measured on an
interval or ratio scale, stronger principles could be for-
mulated.) Or consider the principle that results by sub-
stituting “usefulness to society” for “moral merit” in
the previous principle. Or instead of “distribute ac-
cording to moral merit,” or “distribute according to
usefulness to society,” we might consider “distribute
according to the weighted sum of moral merit, use-
fulness to society, and need,” with the weights of the
different dimensions equal. Let us call a principle of
distribution patterned if it specifies that a distribu-
tion is to vary along with some natural dimension,
weighted sum of natural dimensions, or lexicographic
ordering of natural dimensions. And let us say a distri-
bution is patterned if it accords with some patterned
principle. (I speak of natural dimensions, admittedly
without a general criterion for them, because for any
set of holdings some artificial dimensions can be gim-
micked up to vary along with the distribution of the
set.) The principle of distribution in accordance with
moral merit is a patterned historical principle, which
specifies a patterned distribution. “Distribute accord-
ing to 1.Q.” is a patterned principle that looks to infor-
mation not contained in distributional matrices. It is
not historical, however, in that it does not look to any
past actions creating differential entitlements to evalu-
ate a distribution; it requires only distributional ma-
trices whose columns are labeled by 1.Q. scores. The
distribution in a society, however, may be composed of
such simple patterned distributions, without itself
being simply patterned. Different sectors may operate
different patterns, or some combination of patterns
may operate in different proportions across a society.
A distribution composed in this manner, from a small
number of patterned distributions, we also shall term
“patterned.” And we extend the use of “pattern” to
include the overall designs put forth by combinations
of end-state principles.
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Almost every suggested principle of distributive
justice is patterned: to each according to his moral
merit, or needs, or marginal product, or how hard he
tries, or the weighted sum of the foregoing, and so on.
The principle of entitlement we have sketched 1s 7ot
patterned.® There is no one natural dimension or
weighted sum or combination of a small number of
natural dimensions that yields the distributions gener-
ated in accordance with the principle of entitlement.
The set of holdings that results when some persons
receive their marginal products, others win at gam-
bling, others receive a share of their mate’s income,
others receive gifts from foundations, other receive in-
terest on loans, others receive gifts from admirers,
others receive returns on investment, others make for
themselves much of what they have, others find things,
and so on, will not be patterned. Heavy strands of
patterns will run through it; significant portions of the
variance in holdings will be accounted for by pattern-
variables. If most people most of the time choose to
transfer some of their entitlements to others only in
exchange for something from them, thena large part of
what many people hold will vary with what they held
that others wanted. More details are provided by the
theory of marginal productivity. But gifts to relatives,
charitable donations, bequests to children, and the like,
are not best conceived, in the first instance, in this man-
ner. Ignoring the strands of pattern, let us suppose tor
the moment that a distribution actually arrived at by
the operation of the principle of entitlement is random
with respect to any pattern. Though the resulting set
of holdings will be unpatterned, it will not be in-
comprehensible, for it can be seen as arising from the
operation of a small number of principles. These prin-
ciples specify how an initial distribution may arise (the
principle of acquisition of holdings) and how distri-
butions may be transformed into others (the principle
of transfer of holdings). The process whereby the set of
holdings is generated will be intelligible, though the set
of holdings itself that results from this process will be
unpatterned.

The writings of F. A. Hayek focus less than is usu-
ally done upon what patterning distributive justice re-
quires. Hayek argues that we cannot know enough
about each person’s situation to distribute to each ac-
cording to his moral merit (but would justice demand
we do so if we did have this knowledge?); and he goes
on to say, “our objection is against all attempts to im-
press upon society a deliberately chosen pattern of dis-
tribution, whether it be an order of equality or of in-
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equality.”* However, Hayek concludes that in a free
society there will be distribution in accordance with
value rather than moral merit; that is, in accordance
with the perceived value of a person’s actions and ser-
vices to others. Despite his rejection of a patterned
conception of distributive justice, Hayek himself sug-
gests a pattern he thinks justifiable: distribution in ac-
cordance with the perceived benefits given to others,
leaving room for the complaint that a free society does
not realize exactly this pattern. Stating this patterned
strand of a free capitalist society more precisely, we get
“To each according to how much he benefits others
who have the resources for benefiting those who bene-
fit them.” This will seem arbitrary unless some accept-
able initial set of holdings is specified, or unless it is
held that the operation of the system over time washes
out any significant effects from the initial set of hold-
ings. As an example of the latter, if almost anyone
would have bought a car from Henry Ford, the sup-
position that it was an arbitrary matter who held the
money then (and so bought) would not place Henry
Ford’s earnings under a cloud. In any event, /s coming
to hold it is not arbitrary. Distribution according to
benefits to others is a major patterned strand in a free
capitalist society, as Hayek correctly points out, butitis
only a strand and does not constitute the whole pattern
of a system of entitlements (namely, inheritance, gifts
for arbitrary reasons, charity, and so on) or a standard
thar one should insist society fit. Will people tolerate
for long a system yielding distributions that they be-
lieve are unpatterned?® No doubt people will not long
accepta distribution they believe is #njust. People want
their society to be and to look just. But must the look of
justice reside in a resulting pattern rather than in the
underlying generating principles? We are in no posi-
tion to conclude that the inhabitants of a society em-
bodying an entitlement conception of justice in hold-
ings will find it unacceptable. Still, it must be granted
that were people’s reasons for transferring some of
their holdings to others always irrational or arbitrary,
we would find this disturbing. (Suppose people always
determined what holdings they would transfer, and to
whom, by using a random device.) We feel more com-
fortable upholding the justice of an entitlement system
if most of the transfers under it are done for reasons.
This does not mean necessarily that all deserve what
holdings they receive. It means only that there is a
purpose or point to someone’s transferring a holding
to one person rather than to another; that usually we
can see what the transferrer thinks he’s gaining, what
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cause he thinks he’s serving, what goals he thinks he’s
helping to achieve, and so forth. Since in a capitalist
society people often transfer holdings to others in ac-
cordance with how much they perceive these others
benefiting them, the fabric constituted by the individ-
ual transactions and transfers is largely reasonable and
intelligible.® (Gifts to loved ones, bequests to children,
charity to the needy also are nonarbitrary components
of the fabric.) In stressing the large strand of distri-
bution in accordance with benefit to others, Hayek
shows the point of many transfers, and so shows that
the system of transfer of entitlements is not just spin-
ning its gears aimlessly. The system of entitlements is
defensible when constituted by the individual aims of
individual transactions. No overarching aim is needed,
no distributional pattern is required.

To think that the task of a theory of distributive
justice is to fill in the blank in “to each according to
his__ ”is to be predisposed to search for a pat-
tern; and the separate treatment of “from each accord-
ing to his ? treats production and distri-
bution as two separate and independent issues. On an
entitlement view these are 7ot two separate questions.
Whoever makes something, having bought or con-
tracted for all other held resources used in the process
(transferring some of his holdings for these cooperat-
ing factors), is entitled to it. The situation is 70z one of
something’s getting made, and there being an open
question of who is to get it. Things come into the
world already attached to people having entitlements
over them. From the point of view of the historical
entitlement conception of justice in holdings, those
who start afresh to complete “to each according to his

> treat objects as if they appeared from no-
where, out of nothing. A complete theory of justice
might cover this limit case as well; perhaps here is a use
for the usual conceptions of distributive justice.”

So entrenched are maxims of the usual form that
perhaps we should present the entitlement conception
as a competitor. Ignoring acquisition and rectification,
we might say:

From each according to what he chooses
to do, to each according to what he makes
for himself (perhaps with the contracted
aid of others) and what others choose to
do for him and choose to give him of what
they’ve been given previously (under this
maxim) and haven’t yet expended or
transferred.

This, the discerning reader will have noticed, has its
defects as a slogan. So as a summary and great sim-
plification (and not as a maxim with any independent
meaning) we have:

From each as they choose, to each as they arve
chosen.

How Liberty Upsets Patterns

It is not clear how those holding alternative concep-
tions of distributive justice can reject the entitlement
conception of justice in holdings. For suppose a distri-
bution favored by one of these nonentitlement concep-
tions is realized. Let us suppose it is your favorite one
and let us call this distribution D,; perhaps everyone
has an equal share, perhaps shares vary in accordance
with some dimension you treasure. Now suppose that
Wilt Chamberlain is greatly in demand by basketball
teams, being a great gate attraction. (Also suppose con-
tracts run only for ayear, with players being free agents.)
He signs the following sort of contract with a team: In
cach home game, twenty-five cents from the price of
cach ticket of admission goes to him. (We ignore the
question of whether he is “gouging” the owners, let-
ting them look out for themselves.) The season starts,
and people cheerfully attend his team’s games; they buy
their tickets, each time dropping a separate twenty-five
cents of their admission price into a special box with
Chamberlain’s name on it. They are excited about
seeing him play; it is worth the total admission price to
them. Let us suppose that in one season one million
persons attend his home games, and Wilt Chamberlain
winds up with $250,000, a much larger sum than the
average income and larger even than anyone else has. Is
he entitled to this income? Is this new distribution D,,
unjust? If so, why? There is #o question about whether
cach of the people was entitled to the control over the
resources they held in D), because that was the distri-
bution (your favorite) that (for the purposes of argu-
ment) we assumed was acceptable. Each of these per-
sons chose to give twenty-five cents of their money to
Chamberlain. They could have spent it on going to the
movies, or on candy bars, or on copies of Dissent maga-
zine, or of Monthly Review. But they all, at least one
million of them, converged on giving it to Wilt
Chamberlain in exchange for watching him play
basketball. If D, was a just distribution, and people
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voluntarily moved from it to D, transferring parts of
their shares they were given under D, (what was it for if
not to do something with?), isn’t D, also just? If people
were entitled to dispose of the resources to which they
were entitled (under D)), didn’t this include their
being entitled to give it to, or exchange it with, Wilt
Chamberlain? Can anyone else complain on grounds of
justice? Each other person already has his legitimate
sharcunder D,. Under D, there is nothing that anyone
has that anyone else has a claim of justice against. After
someone transfers something to Wilt Chamberlain,
third parties szz/l have their legitimate shares; their
shares are not changed. By what process could such a
transfer among two persons give rise to a legitimate
claim of distributive justice on a portion of what was
transferred, by a third party who had no claim of justice
on any holding of the others &efore the transfer? * To cut
off objections irrelevant here, we might imagine the
exchanges occurring in a socialist society, after hours:
After playing whatever basketball he does in his daily
work, or doing whatever other daily work he does,
Wilt Chamberlain decides to put in overtime to earn
additional money. (First his work quota is set; he
works time over that.) Or imagine it is a skilled juggler
people like to see, who puts on shows after hours.
Why might someone work overtime in a society in
which it is assumed their needs are satisfied? Perhaps
because they care about things other than needs. I like
to write in books that I read, and to have easy access
to books for browsing at odd hours. It would be
very pleasant and convenient to have the resources of
Widener Library in my back yard. No society, I assume,
will provide such resources close to each person who
would like them as part of his regular allotment (under
D,). Thus, persons either must do without some extra
things that they want, or be allowed to do something
extra to get some of these things. On what basis could
the inequalities that would eventuate be forbidden?
Notice also that small factories would spring up in a
socialist society, unless forbidden. I melt down some of
my personal possessions (under D,) and build a ma-
chine out of the material. I offer you, and others, a
philosophy lecture once a week in exchange for your
cranking the handle on my machine, whose products I
exchange for yet other things, and so on. (The raw
materials used by the machine are given to me by others
who possess them under D,, in exchange for hearing
lectures.) Each person might participate to gain things
over and above their allotment under D,. Some persons
even might want to leave their job in socialist industry
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and work full time in this private sector. [In any case]
wish merely to note how private property even in
means of production would occur in a socialist society
that did not forbid people to use as they wished some
of the resources they are given under the socialist distri-
bution D,. The socialist society would have to forbid
capitalist acts between consenting adults.

The general pointillustrated by the Wilt Chamber-
lain example and the example of the entrepreneur in a
socialist society is that no end-state principle or distri-
butional patterned principle of justice can be continu-
ously realized without continuous interference with
people’s lives. Any favored pattern would be trans-
formed into one unfavored by the principle, by people
choosing to act various ways; for example, by people ex-
changing goods and services with other people, or
giving things to other people, things the transferrers
are entitled to under the favored distributional pattern.
To maintain a pattern one must either continually in-
terfere to stop people from transferring resources as
they wish to, or continually (or periodically) interfere
to take from some persons resources that others for
some reason chose to transfer to them. (But if some
time limit is to be set on how long people may keep
resources others voluntarily transfer to them, why let
them keep these resources for any period of time? Why
not have immediate confiscation?) It might be objected
that all persons voluntarily will choose to refrain from
actions which would upset the pattern. This pre-
supposes unrealistically (1) that all will most want to
maintain the pattern (are those who don’t, to be “re-
educated” or forced to undergo “self-criticism”?),
(2) that each can gather enough information about his
own actions and the ongoing activities of others to
discover which of his actions will upset the pattern, and
(3) that diverse and far-flung persons can coordinate
their actions to dovetail into the pattern. Compare
the manner in which the market is neutral among per-
sons’ desires, as it reflects and transmits widely scat-
tered information via prices, and coordinates persons’
activities.

It puts things perhaps a bit too strongly to say that
every patterned (or end-state) principle is liable to be
thwarted by the voluntary actions of the individual
parties transferring some of their shares they receive
under the principle. For perhaps some pery weak pat-
terns are not so thwarted. Any distributional pattern
with any egalitarian component is overturnable by the
voluntary actions of individual persons over time; as is
every patterned condition with sufficient content so as
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actually to have been proposed as presenting the cen-
tral core of distributive justice. Still, given the possibil-
ity that some weak conditions or patterns may not be
unstable in this way, it would be better to formulate an
explicit description of the kind of interesting and con-
tentful patterns under discussion, and to prove a
theorem about their instability. Since the weaker the
patterning, the more likely it is that the entitlement
system itself satisfies it, a plausible conjecture is that
any patterning either is unstable or is satisfied by the
entitlement system. . . .

Redistribution and Property Rights

Apparently, patterned principles allow people to
choose to expend upon themselves, but not upon
others, those resources they are entitled to (or rather,
receive) under some tavored distributional pattern D,.
For if each of several persons chooses to expend some
of his D, resources upon one other person, then that
other person will receive more than his D, share, dis-
turbing the favored distributional pattern. Maintain-
ing a distributional pattern is individualism with a ven-
geance! Patterned distributional principles do not give
people what entitlement principles do, only better dis-
tributed. For they do not give the right to choose what
to do with what one has; they do not give the right to
choose to pursue an end involving (intrinsically, or as a
means) the enhancement of another’s position. To such
views, families are disturbing; for within a family occur
transfers that upset the favored distributional pattern.
Either families themselves become units to which dis-
tribution takes place, the column occupiers (on what
rationale?), or loving behavior is forbidden. We should
note in passing the ambivalent position of radicals to-
ward the family. Tts loving relationships are seen as a
model to be emulated and extended across the whole
society, at the same time that it is denounced as a suf-
focating institution to be broken and condemned as a
focus of parochial concerns that interfere with achiev-
ing radical goals. Need we say that it is not appropriate
to enforce across the wider society the relationships of
love and care appropriate within a family, relationships
which are voluntarily undertaken? Incidentally, love is
an interesting instance of another relationship that is
historical, in that (like justice) it depends upon what
actually occurred. An adult may come to love another

because of the other’s characteristics; but it is the other
person, and not the characteristics, that is loved. The
love is not transferable to someone else with the same
characteristics, even to one who “scores” higher for
these characteristics. And the love endures through
changes of the characteristics that gave rise to it. One
loves the particular person one actually encountered.
Why love is historical, attaching to persons in this way
and not to characteristics, is an interesting and puz-
zling question. '

Proponents of patterned principles of distributive
justice focus upon criteria for determining who is to
receive holdings; they consider the reasons for which
someone should have something, and also the total
picture of holdings. Whether or not it is better to give
than to receive, proponents of patterned principles ig-
nore giving altogether. In considering the distribution
of goods, income, and so forth, their theories are theo-
ries of recipient justice; they completely ignore any
right a person might have to give something to some-
one. Even in exchanges where each party is simultane-
ously giver and recipient, patterned principles of jus-
tice focus only upon the recipient role and its supposed
rights. Thus discussions tend to focus on whether
people (should) have a right to inherit, rather than on
whether people (should) have a right to bequeath or on
whether persons who have a right to hold also have a
right to choose that others hold in their place. I lack a
good explanation of why the usual theories of dis-

tributive justice are so recipient oriented; ignoring

givers and transferrers and their rights is of a piece with
ignoring producers and their entitlements. But why is
it all ignored?

Patterned principles of distributive justice necessi-
tate redistributive activities. The likelihood is small
that any actual freely-arrived-at set of holdings fits a
given pattern; and the likelihood is nil that it will con-
tinue to fit the pattern as people exchange and give.
From the point of view of an entitlement theory, re-
distribution is a serious matter indeed, involving, as it
does, the violation of people’s rights. (An exception is
those takings that fall under the principle of the rec-
tification of injustices.) From other points of view,
also, it is serious.

Taxation of earnings from labor is on a par with
forced labor. Some persons find this claim obviously
true: taking the earnings of # hours labor is like taking
n hours from the person; it is like forcing the person to
work # hours for another’s purpose. Others find the
claim absurd. But even these, #f they object to forced
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labor, would oppose forcing unemployed hippies to
work for the benefit of the needy. And they would also
object to forcing cach person to work five extra hours
cach weck for the benefit of the needy. But a system
that takes five hours’ wages in taxes does not seem to
them like one that forces someone to work five hours,
since it offers the person forced a wider range of choice
in activities than does taxation in kind with the particu-
lar labor specified. (But we can imagine a gradation of
systems of forced labor, from one that specifies a par-
ticular activity, to one that gives a choice among two
activities, to . . . ;andsoon up.) Furthermore, people
envisage a system with something like a proportional
tax on everything above the amount necessary for basic
needs. Some think this does not force someone to work
extra hours, since there is no fixed number of extra
hours he is forced to work, and since he can avoid the
tax entirely by earning only enough to cover his basic
needs. Thisisavery uncharacteristic view of forcing for
those who also think people are forced to do something
whenever the alternatives they face are considerably
worse. However, neither view is correct. The fact that
others intentionally intervene, in violation of a side
constraint against aggression, to threaten force to limit
the alternatives, in this case to paying taxes or (presum-
ably the worse alternative) bare subsistence, makes the
taxation system one of forced Jabor and distinguishes it
from other cases of limited choices which are not
forcings.

The man who chooses to work longer to gain an
income more than sufficient for his basic needs prefers
some extra goods or services to the leisure and activities
he could perform during the possible nonworking
hours; whereas the man who chooses not to work the

- extra time prefers the leisure activities to the extra goods
or services he could acquire by working more. Given
this, if it would be illegitimate for a tax system to seize

some of a man’s leisure (forced labor) for the purpose -

of serving the needy, how can it be legitimate for a tax
system to seize some of 2 man’s goods for that purpose?
Why should we treat the man whose happiness re-
quires certain material goods or services differently
from the man whose preferences and desires make such
goods unnecessary for his happiness? Why should the
man who prefers seeing a movie (and who has to earn
money for a ticket) be open to the required call to aid
the needy, while the person who prefers looking at a
sunset (and hence need earn no extra money) is not?
Indeed, isn’t it surprising that redistributionists choose

to ignore the man whose pleasures are sO casily attain-
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able without extra labor, while adding yet another bur-
den to the poor unfortunate who must work for his
pleasures? If anything, one would have expected the
reverse. Why is the person with the nonmaterial or
nonconsumption desire allowed to proceed unim-
peded to his most favored feasible alternative, whereas
the man whose pleasures or desires involve material
things and who must work for extra money (thereby
serving whomever considers his activities valuable
enough to pay him) is constrained in what he can real-
ize? Perhaps there is no difference in principle. And
perhaps some think the answer concerns merely ad-
ministrative convenience. (These questions and issues
will not disturb those who think that forced labor to
serve the needy or to realize some favored end-state
pattern is acceptable.) Ina fuller discussion we would
have (and want) to extend our argument to include
interest, entrepreneurial profits, and so on. Those who
doubt that this extension can be carried through, and
who draw the line here at taxation of income from
labor, will have to state rather complicated patterned
historical principles of distributive justice, since end-
state principles would not distinguish soxrces of income
in any way. Itis enough for now to getaway from end-
state principles and to make clear how various pat-
terned principles are dependent upon particular views
about the sources or the illegitimacy or the lesser legit-
imacy of profits, interest, and so on; which particular
views may well be mistaken.

What sort of right over others does a legally in-
stitutionalized end-state pattern give one? The central
core of the notion of a property right in X, relative to
which other parts of the notion are to be explained, is
the right to determine what shall be done with X; the
right to choose which of the constrained set of options
concerning X shall be realized or attempted. The con-
straints are set by other principles or laws operating in
the society; in our theory, by the Lockean rights people
possess (under the minimal state). My property rights
in my knife allow me to Jeave it where I will, but not in
your chest. I may choose which of the acceptable op-
tions involving the knife is to be realized. This notion
of property helps us to understand why earlier theorists
spoke of people as having property in themselves and
their labor. They viewed each person as having a right
to decide what would become of himself and what he
would do, and as having a right to reap the benefits of
what he did. :

This right of selecting the alternative to be realized
from the constrained set of alternatives may be held by
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an ndividual or by a group with some procedure for
reaching a joint decision; or the right may be passed
back and forth, so that one year I decide what’s to
become of X, and the next year you do (with the alter-
native of destruction, perhaps, being excluded). Or,
during the same time period, some types of decisions
about X may be made by me, and others by you. And so
on. We lack an adequate, fruitful, analytical apparatus
for classifying the #ypes of constraints on the set of the
options among which choices are to be made, and the
types of ways decision powers can be held, divided, and
amalgamated. A theory of property would, among
other things, contain such a classification of constraints
and decision modes, and from a small number of prin-
ciples would follow a host of interesting statements
about the consequences and effects of certain combina-
tions of constraints and modes of decision.

When end-result principles of distributive justice
are built into the legal structure of a society, they (as do
most patterned principles) give each citizen an enforce-
able claim to some portion of the total social product;
that is, to some portion of the sum total of the indi-
vidually and jointly made products. This total product
is produced by individuals laboring, using means of
production others have saved to bring into existence,
by people organizing production or creating means to
produce new things or things in a new way. It is on this
batch of individual activities that patterned distri-
butional principles give each individual an enforceable
claim. Each person has a claim to the activities and the
products of other persons, independently of whether
the other persons enter into - particular relationships
that give rise to these claims, and independently of
whether they voluntarily take these claims upon them-
selves, in charity or in exchange for something.

Whether it is done through taxation on wages or
on wages over a certain amount, or through seizure of
profits, or through there being a big social pot so that it’s
not clear what’s coming from where and whats going
where, patterned principles of distributive justice in-
volve appropriating the actions of other persons. Seiz-
ing the results of someone’s labor is equivalent to seiz-
ing hours from him and directing him to carry on
various activities. If people force you to do certain
work, or, unrewarded work, for a certain period of
time, they decide what you are to do and what pur-
poses your work is to serve apart from your decisions.
This process whereby they take this decision from you
makes them a part owner of you; it gives them a prop-
erty right in you. Just as having such partial control and
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power of decision, by right, over an animal or inani-
mate object would be to have a property right in it.

End-state and most patterned principles of dis-
tributive justice institute (partial) ownership by others
of people and their actions and labor. These principles
involve a shift from the classical liberals’ notion of self-
ownership to a notion of (partial) property rights in
other people.

Considerations such as these confront end-state
and other patterned conceptions of justice with the
question of whether the actions necessary to achieve
the selected pattern don’t themselves violate moral side
constraints. Any view holding that there are moral
side constraints on actions, that not all moral consid-
erations can be built into end states that are to be
achieved . . . must face the possibility that some of its
goals are not achievable by any morally permissible
available means. An entitlement theorist will face such
conflicts in a society that deviates from the principles of
justice for the generation of holdings, if and only if the
only actions available to realize the principles them-
selves violate some moral constraints. Since deviation
from the first two principles of justice (in acquisition
and transfer) will involve other persons’ direct and ag-
gressive intervention to violate rights, and since moral
constraints will not exclude defensive or retributive ac-
tion in such cases, the entitlement theorist’s problem
rarely will be pressing. And whatever difficulties he has
in applying the principle of rectification to persons
who did not themselves violate the first two principles
are difficulties in balancing the conflicting considera-
tions so as correctly to formulate the complex principle
of rectification itself; he will not violate moral side con-
straints by applying the principle. Proponents of pat-
terned conceptions of justice, however, often will face
head-on clashes (and poignant ones if they cherish each
party to the clash) between moral side constraints on
how individuals may be treated and their patterned
conception of justice that presents an end state or other
pattern that must be realized.

May a person emigrate from a nation that has in-
stitutionalized some end-state or patterned distri-
butional principle? For some principles (for example,
Hayek’s) emigration presents no theoretical problem.
But for others it is a tricky matter. Consider a nation
having a compulsory scheme of minimal social provi-
sion to aid the neediest (or one organized so as to
maximize the position of the worst-off group); no one
may opt out of participating in it. (None may say,
“Don’t compel me to contribute to others and don’t
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provide for me via this compulsory mechanism if T am
in need.”) Everyone above a certain level is forced to
contribute to aid the needy. But if emigration from the
country were allowed, anyone could choose to move to
another country that did not have compulsory social
provision but otherwise was (as much as possible)
identical. In such a case, the person’s only motive for
leaving would be to avoid participating in the com-
pulsory scheme of social provision. And if he does
leave, the needy in his initial country will receive no
(compelled) help from him. What rationale yields the
result that the person be permitted to emigrate, yet
forbidden to stay and opt out of the compulsory
scheme of social provision? If providing for the needy
is of overriding importance, this does militate against
allowing internal opting out; but it also speaks against
allowing external emigration. (Would it also support,
to some extent, the kidnapping of persons living in a
place without compulsory social provision, who could
be forced to make a contribution to the needy in your
community?) Perhaps the crucial component of the
position that allows emigration solely to avoid certain
arrangements, while not allowing anyone internally to
opt out of them, is a concern for fraternal feelings
within the country. “We don’t want anyone here who
doesn’t contribute, who doesn’t care enough about the
others to contribute.” That concern, in this case, would
have to be tied to the view that forced aiding tends to
produce fraternal feelings between the aided and the
aider (or perhaps merely to the view that the knowl-
edge that someone or other voluntarily is not aiding
produces unfraternal feclings).

Locke’s Theory of Acquisition

Before we turn to consider other theories of justice in
detail, we must introduce an additional bit of complex-
ity into the structure of the entitlement theory. This is
best approached by considering Locke’s attempt to
specify a principle of justice in acquisition. Locke views
property rights in an unowned object as originating
through someone’s mixing his labor with it. This gives
rise to many questions. What are the boundaries of
what labor is mixed with? If a private astronaut clears a
place on Mars, has he mixed his labor with (so that he
comes to own) the whole planet, the whole unin-
habited universe, or just a particular plot? Which plot
does an act bring under ownership? The minimal (pos-
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sibly disconnected) area such that an act decreases en-
tropy in that area, and not elsewhere? Can virgin land
(for the purposes of ecological investigation by high-
flying airplane) come under ownership by a Lockean
process? Building a fence around a territory presum-
ably would make one the owner of only the fence (and
the land immediately underneath it).

Why does mixing one’s labor with something
make one the owner of it? Perhaps because one owns
one’s labor, and so one comes to own a previously
unowned thing that becomes permeated with what
one owns. Ownership seeps over into the rest. But why
isn’t mixing what I own with what I don’town a way of
losing what I own rather than a way of gaining what I
dor’t? If I own a can of tomato juice and spill it in the
sea so that its molecules (made radioactive, so I can
check this) mingle evenly throughout the sea, do I
thereby come to own the sea, or have I foolishly dissi-
pated my tomato juice? Perhaps the idea, instead, is
that laboring on something improves it and makes it
more valuable; and anyone is entitled to own a thing
whose value he has created. (Reinforcing this, perhaps,
is the view that laboring is unpleasant. If some people
made things effortlessly, as the cartoon characters in
The Yellow Submarine trail lowers in their wake, would
they have lesser claim to their own products whose
making didn’t cost them anything?) Ignore the fact that
laboring on something may make it less valuable
(spraying pink enamel paint on a piece of driftwood
that you have found). Why should one’s entitlement
extend to the whole object rather than just to the added
value one’s labor has produced? (Such reference to
value might also serve to delimit the extent of owner-
ship; for example, substitute “increases the value of”
for “decreases entropy in” in the above entropy crite-
rion.) No workable or coherent value-added property
scheme has yet been devised, and any such scheme pre-
sumably would fall to objections (similar to those) that
fell the theory of Henry George.

It will be implausible to view improving an object
as giving full ownership to it, if the stock of unowned
objects that might be improved is limited. For an ob-
jects coming under one person’s ownership changes
the situation of all others. Whereas previously they
were at liberty (in Hohfeld’s sense) to use the object,
they now no longer are. This change in the situation of
others (by removing their liberty to act on a previously
unowned object) need not worsen their situation. If I
appropriate a grain of sand from Coney Island, no one
else may now do as they will with that grain of sand.
But there are plenty of other grains of sand left for them
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to do the same with. Or if not grains of sand, then other
things. Alternatively, the things I do with the grain
of sand I appropriate might improve the position of
others, counterbalancing their loss of liberty to use that
grain. The crucial point is whether appropriation of an
unowned object worsens the situation of others.

Locke’s proviso that there be “enough and as good
left in common for others” . . . is meant to ensure that
the situation of others is not worsened. (If this proviso
1s met is there any motivation for his further condition
of nonwaste?) It is often said that this proviso once
held but now no longer does. But there appears to be
an argument for the conclusion that if the proviso no
longer holds, then it cannot ever have held so as to yield
permanent and inheritable property rights. Consider
the first person Z for whom there is not enough and as
good left to appropriate. The last person Y to appro-
priate left Z without his previous liberty to act on an
object, and so worsened Z’s situation. So 17s appro-
priation is not allowed under Locke’s proviso. There-
tore the next to last person X to appropriate left ¥ in a
worse position, for X’s act ended permissible appro-
priation. Therefore X’s appropriation wasn’t permis-
sible. But then the appropriator two from last, W,
ended permissible appropriation and so, since it wors-
encd X’s position, W’ appropriation wasn’t permis-
sible. And so on back to the first person 4 to appropri-
ate a permanent property right.

This argument, however, proceeds too quickly.
Someone may be made worse off by another’s appro-
priation in two ways: first, by losing the opportunity to
improve his situation by a particular appropriation or
any one; and second, by no longer being able to use
freely (without appropriation) what he previously
could. A stringent requirement that another not be
made worse off by an appropriation would exclude the
first way if nothing else counterbalances the diminu-
tion in opportunity, as well as the second. A weaker
requirement would exclude the second way, though
not the first. With the weaker requirement, we cannot
zip back so quickly from Z to A, as in the above argu-
ment; for though person Z can no longer appropriate,
there may remain some for him to #se as before. In this
case 17s appropriation would not violate the weaker
Lockean condition. (With less remaining that people
are at liberty to use, users might face more inconve-
nience, crowding, and so on; in that way the situation
of others might be worsened, unless appropriation
stopped far short of such a point.) It is arguable that no
one legitimately can complain if the weaker provision is
satisfied. However, since this is less clear than in the
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case of the more stringent proviso, Locke may have
intended this stringent proviso by “enough and as
good” remaining, and perhaps he meant the nonwaste
condition to delay the end point from which the argu-
ment zips back.

Is the situation of persons who are unable to ap-
propriate (there being no more accessible and useful
unowned objects) worsened by a system allowing ap-
propriation and permanent property? Here enter the
various familiar social considerations favoring private
property: it increases the social product by putting
means of production in the hands of those who can use
them most efficiently (profitably); experimentation is
encouraged, because with separate persons controlling
resources, there is no one person or small group whom
someone with a new idea must convince to try it out;
private property enables people to decide on the pat-
tern and types of risks they wish to bear, leading to
specialized types of risk bearing; private property pro-
tects future persons by leading some to hold back re-
sources from current consumption for future markets;
it provides alternate sources of employment for un-
popular persons who don’t have to convince any one
person or small group to hire them, and so on. These
considerations enter a Lockean theory to support the
claim that appropriation of private property satisfies
the intent behind the “enough and as good left over”
proviso, not as a utilitarian justification of property.
They enter to rebut the claim that because the proviso
is violated no natural right to private property can arise
by a Lockean process. The difficulty in working such an
argument to show that the proviso is satisfied is in fix-
ing the appropriate baseline for comparison. Lockean
appropriation makes people no worse off than they
would be how? This question of fixing the bascline
needs more detailed investigation than we are able to
give it here. It would be desirable to have an estimate of
the general economic importance of original appropri-
ation in order to see how much leeway there is for
differing theories of appropriation and of the location
of the baseline. Perhaps this importance can be mea-
sured. by the percentage of all income that is based
upon untransformed raw materials and given resources
(rather than upon human actions), mainly rental in-
come representing the unimproved value of land, and
the price of raw material 7% situ, and by the percentage
of current wealth which represents such income in
the past.

We should note that it is not only persons favoring
private property who need a theory of how property
rights legitimately originate. Those believing in collec-



574

tive property, for example those believing that a group
of persons living in an area jointly own the territory, or
its mineral resources, also must provide a theory of
how such property rights arise; they must show why
the persons living there have rights to determine what
is done with the land and resources there that persons
living elsewhere don’t have (with regard to the same
land and resources).

The Proviso

Whether or not Locke’s particular theory of appropria-
tion can be spelled out so as to handle various diffi-
culties, T assume that any adequate theory of justice in
acquisition will contain a proviso similar to the weaker
of the ones we have attributed to Locke. A process
normally giving rise to a permanent bequeathable
property right in a previously unowned thing will not
do so if the position of others no longer at liberty to use
the thing is thereby worsened. It is important to specify
this particular mode of worsening the situation of
others, for the proviso does not encompass other
modes. It does not include the worsening due to more
limited opportunities to appropriate (the first way
above, corresponding to the more stringent condi-
tion), and it does not include how I “worsen” a seller’s
position if I appropriate materials to make some of
what he is selling, and then enter into competition with
him. Someone whose appropriation otherwise would
violate the proviso still may appropriate provided he
compensates the others so that their situation is not
thereby worsened; unless he does compensate these
others, his appropriation will violate the proviso of the
principle of justice in acquisition and will be an illegiti-
mate one. A theory of appropriation incorporating this
Lockean proviso will handle correctly the cases (objec-
tions to the theory lacking the proviso) where someone
appropriates the total supply of something necessary
for life.

A theory which includes this proviso in its prin-
ciple of justice in acquisition must also contain a more
complex principle of justice in transfer. Some reflection
of the proviso about appropriation constrains later ac-
tions. If my appropriating all of a certain substance
violates the Lockean proviso, then so does my appro-
priating some and purchasing all the rest from others
who obtained it without otherwise violating the
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Lockean proviso. If the proviso excludes someone’s ap-
propriating all the drinkable water in the world, it also
excludes his purchasing it all. (More weakly, and mes-
sily, it may exclude his charging certain prices for some
of his supply.) This proviso (almost?) never will come
into effect; the more someone acquires of a scarce sub-
stance which others want, the higher the price of the
rest will go, and the more difficult it will become for
him to acquire it all. But still, we can imagine, at least,
that something like this occurs: someone makes simul-
tancous secret bids to the separate owners of a sub-
stance, each of whom sells assuming he can easily pur-
chase more from the other owners; or some natural
catastrophe destroys all of the supply of something ex-
cept that in one person’s possession. The total supply
could not be permissibly appropriated by one person at
the beginning. His later acquisition of it all does not
show that the original appropriation violated the
proviso (even by a reverse argument similar to the one
above that tried to zip back from Z to A). Rather, it is
the combination of the original appropriation plus all
the later transfers and actions that violates the Lockean
proviso.

Each owner’s title to his holding includes the his-
torical shadow of the Lockean proviso on appropria-
tion. This excludes his transferring it into an ag-
glomeration that does violate the Lockean proviso and
excludes his using it in a way, in coordination with
others or independently of them, so as to violate the
proviso by making the situation of others worse than
their baseline situation. Once it is known that some-
one’s ownership runs afoul of the Lockean proviso,
there are stringent limits on what he may do with
(what it is difficult any longer unreservedly to call) “his
property.” Thus a person may not appropriate the only
water hole in a desert and charge what he will. Nor may
he charge what he will if he possesses one, and unfortu-
nately it happens that all the water holes in the desert
dry up, except for his. This unfortunate circumstance,
admittedly no fault of his, brings into operation the
Lockean proviso and limits his property rights. Simi-
larly, an owner’s property right in the only island in an
area does not allow him to order a castaway from a
shipwreck off his island as a trespasser, for this would
violate the Lockean proviso.

Notice that the theory does not say that owners do
have these rights, but that the rights are overridden to
avoid some catastrophe. (Overridden rights do not dis-
appear; they leave a trace of a sort absent in the cases
under discussion.) There is no such external (and ad
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hoc?) overriding. Considerations internal to the theory
of property itself, to its theory of acquisition and ap-
propriation, provide the means for handling such
cases. The results, however, may be coextensive with
some condition about catastrophe, since the baseline
for comparison 1s so low as compared to the produc-
tiveness of a society with private appropriation that the
question of the Lockean proviso being violated arises
only in the case of catastrophe (or a desert-island
situation).

The fact that someone owns the total supply of
something necessary for others to stay alive does zot
entail that his (or anyone’s) appropriation of anything
left some people (immediately or later) in a situation
worse than the baseline one. A medical researcher who
synthesizes a new substance that effectively treats a cer-
tain disease and who refuses to sell except on his terms
does not worsen the situation of others by depriving
them of whatever he has appropriated. The others
casily can possess the same materials he appropriated;
the researcher’s appropriation or purchase of chemicals
didn’t make those chemicals scarce in a way so as to
violate the Lockean proviso. Nor would someone else’s
purchasing the total supply of the synthesized sub-
stance from the medical researcher. The fact that the
medical researcher uses easily available chemicals to
synthesize the drug no more violates the Lockean
proviso than does the fact that the only surgeon able to
perform a particular operation eats easily obtainable
food in order to stay alive and to have the energy to
work. This shows that the Lockean proviso is not an
“end-state principle”; it focuses on a particular way
that appropriative actions affect others, and not on the
structure of the situation that results.

Intermediate between someone who takes all of
the public supply and someone who makes the total
supply out of easily obtainable substances is someone
who appropriates the total supply of something in a
way that does not deprive the others of it. For example,
someone finds a new substance in an out-of-the-way
place. He discovers that it effectively treats a certain
disease and appropriates the total supply. He does not
worsen the situation of others; if he did not stumble
upon the substance no one else would have, and the
others would remain without it. However, as time
passes, the likelihood increases that others would have
come across the substance; upon this fact might be
based a limit to his property right in the substance so
that others are not below their baseline position; for
example, its bequest might be limited. The theme of
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someone worsening another’s situation by depriving
him of something he otherwise would possess may also
illuminate the example of patents. An inventor’s patent
does not deprive others of an object which would not
exist if not for the inventor. Yet patents would have this
effect on others who independently invent the object.
Therefore, these independent inventors, upon whom
the burden of proving independent discovery may rest,
should not be excluded from utilizing their own in-
vention as they wish (including selling it to others).
Furthermore, a known inventor drastically lessens the
chances of actual independent invention. For persons
who know of an invention usually will not try to rein-
vent it, and the notion of independent discovery here
would be murky at best. Yet we may assume that in the
absence . of the original invention, sometime later
someone else would have come up with it. This sug-
gests placing a time limit on patents, as a rough rule of
thumb to approximate how long it would have taken,
in the absence of knowledge of the invention, for inde-
pendent discovery.

I believe that the free operation of a market system
will not actually run afoul of the Lockean proviso. (Re-
call that crucial to our story in Part I of how a protective
agency becomes dominant and a de facto monopoly is
the fact that it wields force in situations of conflict, and
is not merely in competition, with other agencies. A
similar tale cannot be told about other businesses.) If
this is correct, the proviso will not play a very impor-
tant role in the activities of protective agencies and will
not provide a significant opportunity for future state
action. Indeed, were it not for the effects of previous
illegitimate state action, people would not think the
possibility of the proviso’s being violated as of more
interest than any other logical possibility. (Here I make
an empirical historical claim; as does someone who
disagrees with this.) This completes our indication of
the complication in the entitlement theory introduced
by the Lockean proviso.

Endnotes

' Applications of the principles of justice in acquisition may
also occur as part of the move from one distribution to
another. You may find an unheld thing now and appropriate
it. Acquisitions also are to be understood as included when,
to simplify, I speak only of transitions by transfers.

*If the principle of rectification of violations of the first two
principles yields more than one description of holdings, then
some choice must be made as to which of these is to be
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realized. Perhaps the sort of considerations about dis-
tributive justice and equality that I argue against play a
legitimate role in #his subsidiary choice. Similarly, there may
be room for such considerations in deciding which otherwise
arbitrary features a statute will embody, when such features
are unavoidable because other considerations do not specify
a precise line; yet a line must be drawn.

3One might try to squeeze a patterned conception of dis-
tributive justice into the framework of the entitlement con-
ception, by formulating a gimmicky obligatory “principle of
transfer” that would lead to the pattern. For example, the
principle that if one has more than the mean income one
must transfer everything one holds above the mean to per-
sons below the mean so as to bring them up (but not over)
the mean. We can formulate a criterion for a “principle of
transfer” to rule out such obligatory transfers, or we can say
that no correct principle of transfers, no principle of transfers
in a free society will be like this. The former is probably the
better course, though the latter also is true.

Alternatively, one might think to make the entitlement
conception instantiate a pattern, by using matrix entries that
express the relative strength of a person’s entitlements as
measured by some real-valued function. But even if the
limitation to natural dimensions failed to exclude this func-
tion, the resulting edifice would #ot capture our system of
entitlements to particular things.

*F. A. Hayek, The Constitution of Liberty (Chicago: Univer-
sity of Chicago Press, 1960), p. 87.

*This question does not imply that they will tolerate any and
every patterned distribution. In discussing Hayek’s views,
Irving Kristol has recently speculated that people will not
long tolerate a system that yields distributions patterned in
accordance with value rather than merit. (““When Virtue
Loses All Her Loveliness’—Some Reflections on Capitalism
and ‘The Free Society,”” The Public Interest, [Fall 1970]:
3-15.) Kristol, following some remarks of Hayek, equates
the merit system with justice. Since some case can be made
for the external standard of distribution in accordance with
benefit to others, we ask about a weaker (and therefore more
plausible) hypothesis.

¢We certainly benefit because great economic incentives op-
erate to get others to spend much time and energy to figure

out how to serve us by providing things we will want to pay
for. It is not mere paradox mongering to wonder whether
capitalism should be criticized for most rewarding and hence
encouraging, not individuals like Thoreau who go about
their own lives, but people who are occupied with serving
others and winning them as customers. But to defend capi-
talism one need not think businessmen are the finest human
types. (I do not meant to join here the general maligning of
businessmen, cither.) Those who think the finest should
acquire the most can try to convince their fellows to transfer
resources in accordance with that principle.

’Varying situations continuously from that limit situation to
our own would force us to make explicit the underlying
rationale of entitlements and to consider whether entitle-
ment considerations lexicographically precede the considera-
tions of the usual theories of distributive justice, so that the
slightest strand of entitlement outweighs the considerations
of the usual theories of distributive justice.

8 Might not a transfer have instrumental effects on a third
party, changing his feasible options? (But what if the two
parties to the transfer independently had used their holdings
in this fashion?) I discuss this question below, but note here
that this question concedes the point for distributions of
ultimate intrinsic noninstrumental goods (pure utility expe-
riences, so to speak) that are transferable. It also might be
objected that the transfer might make a third party more
envious because it worsens his position relative to someone
clse. I find it incomprehensible how this can be thought to
involve a claim of justice. . . .

Here and elsewhere in this chapter, a theory which in-
corporates clements of pure procedural justice might find
what I say acceptable, ifkept in its proper place; that is, if
background institutions exist to ensure the satisfaction of
certain conditions on distributive shares. But if these institu-
tions are not themselves the sum or invisible-hand result of
people’s voluntary (nonaggressive) actions, the constraints
they impose require justification. At no point does our argu-
ment assume any background institutions more extensive
than those of the minimal night-watchman state, a state
limited to protecting persons against murder, assault, theft,
fraud, and so forth.




