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Abstract

The current study aims to analyze the legal basis of trademark protection in light of the conflict between the priority of use and the privilege of registration, clarify the legal nature of each aspect, and determine the extent to which actual use and official registration affect the establishment of the right to trademark ownership. Besides, the position of UAE legislation has been carefully reviewed, as has the judiciary's role in favoring one of the two bases, while also contributing to achieving a balance between protecting acquired rights and ensuring the stability of commercial transactions. It is worth noting that the study adopts an analytical inductive approach within a theoretical legal framework to analyze the legislative texts that regulate trademark protection, foremost among them the UAE Federal Decree-Law No. 36 of 2021, and to analyze judicial and jurisprudential rulings carefully. A comparative method has also been utilized to support the analysis and clarify modern legal trends in organizing the relationship between use and registration. The study has identified a set of important findings, most notably the adoption of a mixed legal system that combines the priority of use and the privilege of registration, where the latter grants a strong legal presumption of ownership. However, it is not absolute and can be refuted by proving the priority of actual and serious use of the trademark. There is no doubt that serious and continuous use constitutes an objective basis for confirming the trademark's right. At the same time, registration provides effective procedural and legal protection that enhances the stability of commercial transactions. Our conclusions have confirmed the pivotal role of the judiciary in consolidating the principle of priority of use as a fundamental criterion for proving ownership, and in imposing time limits on invoking this right to achieve legal security. In light of these results, the study has recommended the necessity of explicitly stipulating in the legislation the protection of the priority of use as an independent legal principle, setting a clear legislative definition of the concept of bad faith in trademark registration, developing rules for proving use to facilitate dispute resolution, enhancing civil protection for unregistered marks, in addition to developing administrative examination mechanisms for trademarks before registration, and encouraging business owners to register their marks as soon as possible to provide effective legal protection and avoid future disputes.
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Introduction
A trademark can be defined as the primary communication tool between a product and its consumer, as it conveys origin, quality, and assurance, making its legal protection indispensable to ensure fair competition in markets. Legally, a trademark is any sign that takes a distinctive form, whether names, words, symbols, or images, capable of distinguishing the products or services offered by a natural or legal person from other similar goods and services  (Al-Najjar, Mohammed, 2025). The philosophy underlying trademark protection historically can be divided into two doctrines: 
a. The right to the mark is the result of exerted effort and work; and 
b. Such a right requires an official registration system to ensure publicity and legal stability. 

Remarkably, the Federal Decree-Law No. 36 of 2021 has placed the UAE among the global leaders in intellectual property, providing comprehensive protection for trademarks of all kinds, including famous, collective, and certification marks. In parallel, Egyptian Law offers a rich experience through the Intellectual Property Rights Protection Law No. 82 of 2002, which sets out precise controls for balancing use and registration, supported by a long judicial legacy of Supreme Court rulings that have established fundamental principles in this regard (Mohamed, Khalid Mamdouh Ibrahim, 2020). However, research on the legal basis of protection requires careful examination of the relationship between physical reality and registration, which undoubtedly forms the core of legal disputes revolving around ownership rights when use conflicts with registration.
The research problem, however, arises from the potential conflict between those who initiate the actual use of a trademark in the market without registering it, and those who rush to register the same or a similar mark with official authorities (Al-Najjar, Mohammed, 2025). This problem is embodied in several key legal questions. These questions can be summarized as follows. 
1. How do we consider the trademark registration? Is it a "constitutive" procedure for the trademark ownership, or is it merely a "declarative" procedure and a legal presumption that can be rebutted? 
2. What is the temporal and substantive scope in which the law allows the prior user to assert their right against the registered owner?
3. How does the law deal with cases of "bad faith" in registration, where a person registers a mark fully aware that it is owned by another abroad or used locally? 
4. What are the judicial standards that resolve the dispute when both parties present ownership evidence equally, and how is the balance struck between the stability of transactions arising from registration and the protection of acquired rights arising from use?
The current research seeks to provide a comprehensive analytical and comparative vision of the legal system that protects trademarks, through the achievement of certain objectives, including: 
a. Establishing the legal concept of trademark ownership in the UAE and Egyptian legislation, and determining the legal nature of registration and use; analyzing the conditions required for acquiring the right to a trademark, with a focus on the role of good faith as a decisive criterion in the entitlement to protection; 
b. Studying the time periods and legal durations set by the legislator to fortify the registered mark, and the extent of the impact of continuous use on this immunity; 
c. Reviewing the special protection granted to famous marks, and how they deviate from the general rules of registration and territoriality; 
d. Analyzing the judicial trends of the Courts of Cassation in Dubai and Egypt, to deduce the principles governing the preference between priority of use and the privilege of registration in practical reality.

The research importance is manifested in addressing a subject that touches the core of economic activity under commercial globalization, as demonstrated in the following aspects: 
1. Legislative importance by shedding light on Federal Decree-Law No. 36 of 2021 of the UAE, which represents the latest legislative response to international challenges in the field of industrial property; 
2. Practical importance for investment by assisting investors and company owners in understanding the legal risks resulting from neglecting registration, and clarifying legal means to recover stolen or bad-faith registered marks;
3. Judicial importance by providing a comparative reading of judicial rulings, which contributes to unifying the legal understanding among practitioners and lawyers on how to prove priority of use and refute the presumption of registration; 
4. Consumer protection by identifying the true owner of the mark to ensure the prevention of deception and protect the public from counterfeit goods exploiting the fame of used trademarks.


1. Previous Studies and Theoretical Framework

In this part of the current research, we shall address previous studies that have focused on the conflict between the priority of use and the privilege of registration within a theoretical framework.

2.1 Priority of Use in Legal Jurisprudence

Priority of use focuses on the industrial and commercial property rights to exploit a specific trademark to distinguish products or services in a certain market, openly and continuously, which often leads to a strong association in the public mind between the trademark and the goods or services it refers to. Jurists have provided several precise definitions to clarify the nature of this use, where the jurisprudential trademark is defined as any distinctive sign or indication placed by the merchant, manufacturer, or service provider on the products they sell or manufacture or the services they provide to distinguish them from other similar goods and services (Mejanah, A, 2016). 
It should be noted that the trademark performs a "dual function" of great importance;[footnoteRef:1] On one hand, it represents an effective tool for the producer or merchant to monopolize the distinction of their products and create customer loyalty. In contrast, on the other hand, it serves as a consumer compass to recognize the goods and services they seek without falling into confusion or deception.[footnoteRef:2] Based on this concept, legal jurisprudence views "use" not merely as a transient physical act represented by printing a logo, but as a complex economic and legal fact aimed at creating an institutional identity for the product in the market   (Al-Najjar, Mohammed, 2025). [1: ]  [2: ] 

As a matter of fact, priority of use grants its holder a legal advantage based on the protection of acquired rights. This philosophy is rooted in the idea that human effort and financial investment in building a brand's reputation generate a natural right of ownership. It is somehow unfair and contrary to the rules of justice to deprive a trader of a mark whose reputation has been built on it, merely because another competitor, possibly acting in bad faith, preceded them to the registration offices to document it in their name  (Almajbari, H. F. M., 2024). Comparative jurisprudence has indeed established this priority of use, provided that it should be apparent, public, commercial, free from fraud, and linked to the marketing of products or the genuine offering of services to the public, rather than mere internal use or symbolic use intended solely to circumvent protection conditions (Muhaisen, S. Z. & Abd, S. O, 2014).

2.2 Distinction between Priority of Use & Registration  

In order to get acquainted with the legal protection of trademarks and the sources of dispute therein, we are highly required to come up with a precise distinction between two main legislative systems that govern the emergence of trademark rights worldwide
The first system is related to priority of use. It is based on a legal and economic philosophy that the absolute ownership right to the trademark arises as soon as it is actually and seriously used in commerce. Under this system, administrative registration with the competent authorities is a "detective" or declarative procedure of the right. Thereby, registration is considered a simple presumption that can be rebutted by evidence regarding the ownership of the mark. 
This administrative presumption can be refuted and overturned if another person can prove with conclusive evidence that they used the same mark actually and continuously in the same commercial scope before the date of the registration application has been submitted by the first party   (Almajbari, H. F. M., 2024). This system however tends to protect the natural rights arising from actual commercial activity.
The second system regards the registration privilege. It is a legislative approach, in which an absolute and exclusive right to the trademark is legally created only by officially registering and issuing an accredited registration certificate. This approach, being adopted by the Germanic school and some modern Latin legislation such as the Algerian, aims to achieve economic stability and absolute legal certainty, where prior use is not recognized regardless of its extent or duration, except for the rules of internationally famous marks according to Paris Convention. In this system, registration grants an absolute presumption against all, and the prior user cannot invoke their prior use to invalidate a legally and duly registered mark   (Mejanah, A, 2016). 
Modern legislations, including Emirati and Egyptian ones, have sought to adopt a "mixed" or hybrid system; where they recognize the presumption of registration and grant it direct executive power, but keep the door slightly open to protect prior use for specific periods, and thus attempting to create a balance between achieving legal certainty and protecting commercial justice (Al Tamimi & Company, 2012). 

2.2.1 Civil Basis for Protecting Prior Use

Although modern legislative trends strongly push towards mandatory registration to ensure effective criminal protection and swift precautionary measures, prior use of an unregistered trademark is not left without any protection. Rather, its protection is rooted within the general rules of civil law and competition protection laws, as there are multiple mechanisms for protecting unregistered trademarks (Al-Jabareen, I.M.F, 2010). It is worth noting that the civil framework primarily begins with the rules of tort liability, i.e. the theory of harmful act (Muhaisen, S. Z. & Abd, S. O, 2014). Infringement of an unregistered but actually used trademark with economic value is deemed a civil error that requires compensation whenever its three legal elements are fulfilled: the fault, represented by using the mark with the intent to deceive or exploit, the damage, represented by loss of customers, decline in sales, or damage to commercial reputation, and lastly, the causal link between the fault and the damage (Ahmed, A. M, 2025). This foundation is derived from established rules in Arab Civil Laws, such as Article No. 163 of the Egyptian Civil Code and Article No. 186 of the Iraqi Civil Code.
Moreover, Protection of prior use is based on the theory of unfair competition. According to jurisprudential foundations, when a trader resorts to fabricating a trademark that is identical or substantially similar to a mark previously used by a competitor within the same geographical and qualitative scope, it constitutes a serious deviation from the customary and established principles in commercial transactions, as well as the use of means that contradict the principles of honor, commercial honesty, and mutual trust (Ahmed, A. M, 2025). The claim of unfair competition aims to protect the trader's effort and the fruit of his labor from parasitic exploitation by competitors seeking to reap benefits they did not sow.
However, practical application reveals delicate legislative issues in some comparative countries that hinder this civil protection; for example, in the Jordanian Law, jurisprudence has strongly criticized Article No. 33 of the Trademark Law No. 33 of 1952, which explicitly prohibits filing any civil lawsuit to claim compensation for infringement on the rights of the owner of an unregistered mark in the Kingdom, whether the infringement is by forgery or imitation. This restrictive provision has forced owners of unregistered marks to resort only to requesting the "cancellation of the infringing mark" as it is the sole means to prevent future infringement, without being able to claim compensation for previous financial damage. This indeed represents a severe deficiency in civil protection that contradicts the general rules of tort liability and the international obligations arising from the TRIPS Agreement, which requires providing effective and fair protection for intellectual property (Al-Jabareen, I.M.F, 2010). 

2.3 Condition of Serious & Continuous Use of the Mark  

We are obliged to note that the law has not extended its broad protection to cover future use, nor to formal or transient use, limiting its purposes to only monopolizing the trade symbol, having a positive legal effect that is capable of rebutting the presumption of registration, or preserving the registered mark itself from cancellation, being described as serious and continuous use (Al Tamimi & Company, 2016). Such serious use is achieved when the mark is physically placed on goods, or clearly used in promotional advertisements, official company publications, and service presentations in a manner consistent with the nature of the commercial activity and the scale of the economic project. This use anyhow should be directed at the public with the aim of acquiring or maintaining an actual market share, not merely printing prototypes or sending limited free samples that do not reflect a real and regular commercial activity (Mejanah, A, 2016). The use is required to demonstrate that the mark performs its economic function as a tool for distinction and attracting customers. 
On the other hand, the law requires that the use of the trademark shall not be interrupted for long periods without a legal or legitimate economic justification, such as force majeure or government import restrictions. In a comparative law, legislations have set definitive periods after which the right to the mark lapses, and it might be canceled from the register to cleanse it of "dead marks." Legislation in Egypt, Article No. 65 of the Intellectual Property Rights Protection Law No. 82 of 2002, and in Iraq, Article No. 21/2 of the Trademark and Commercial Data Law stipulates the right of any concerned party to request the cancellation of the registered mark.
The right of any interested party to request the cancellation of a registered trademark from the competent court if proved that it has not been used seriously and continuously for a period of three or five years, depending on the applicable legislation, without a legal excuse justifying this cessation.[footnoteRef:3]This rule prevents the monopolization of trademarks and deprives serious competitors of using them. [3: ] 

The legal regulation of the trademark sector in the United Arab Emirates has witnessed a fundamental and pivotal development with the issuance of Federal Decree-Law No.36 of 2021, which came into effect at the beginning of 2022 to replace Federal Law No. 37 of 1992.[footnoteRef:4]The UAE legislator in this modern law has demonstrated wisdom and precise balance, adopting a hybrid approach that combines the strict certainty of official registers and the protection of acquired rights through effective priority and good faith, taking into consideration the following legislative issues:  [4: ] 


A. Deposit/Registration System 

Article No. 18 of the new law explicitly states that whoever registers the trademark is legally considered its exclusive owner. This text confirms that the UAE adopts a deposit/registration system primarily for trademark protection, and this right is initially approved by the certificate issued by the Ministry of Economy. The purpose of such provision is to encourage investment and provide a safe and fast framework for investors to prove their rights.[footnoteRef:5]  [5: ] 


B. Exceptional & Explicit Protection of Prior Use

The UAE legislator has highly regarded the rights of prior use. In fact, the first unregistered user has been granted the genuine right to object and request the cancellation or removal of a trademark registered by a subsequent competitor. However, the legislator has regulated this right with a limitation period of "five years" from the date of registration, unless the first user explicitly or implicitly consents to its use by the person in whose name it was registered.[footnoteRef:6] [6: ] 


C. Protection of Geographical Indications 

This protections depends on bona fide use, which reflects the deep appreciation of the UAE legislator to the value of prior use in Article No. 43, Paragraph 02, which prohibits the registration of any geographical indication as an independent trademark if such registration is likely to cause confusion with a trademark that existed before and actual rights have been acquired through "its bona fide use in the country".[footnoteRef:7]This provision clearly affirms that the substantive right arises from use coupled with good faith and constitutes a legal barrier preventing conflicting subsequent registrations. [7: ] 


D. Protection of Well-Known Trademarks Across Borders 

In line with the state's obligations under the Paris Convention, Article No. 06, and the TRIPS Agreement, Article No. 04 of the Decree-Law has stipulated the prohibition of registering trademarks that constitute a translation, copy, or imitation of a well-known trademark, even if this well-known trademark is not locally registered in the country, whenever the reputation has extended to the UAE. This stance gives absolute priority to the reputation of the mark and its global use over merely submitting a local filing application   (Almajbari, H. F. M., 2024).

2.4 Limits of Claiming Prior Use vs. Registration  

Despite all attempts related to respecting the priority of use and good faith, the law intervenes to impose strict temporal limits and restrictions to ensure that the commercial register is not threatened with nullity. The most prominent limits of claiming prior use against subsequent registration can be summarized as follows: 

· Five-Year Limitation: The owner of prior use is not allowed to demand cancellation or nullification of the registered mark if they have ignored to claim their right before the judiciary for more than five consecutive years from the date of registration. This procedure shall be valid if the registrant has continuously used the mark throughout that period without interruption. In this case, the first user's right comes to an end, granting the second user an immunity that cannot be breached.[footnoteRef:8]  [8: ] 

 
· Condition of actual use by the claimant of priority: A prior use featured with failure, or interrupted for many years before the second party's registration cannot be claimed. The claimant is required to prove that their mark has been active and effective in the market when opponent has registered the mark.

· Strict Proof Burden: Both the law and judiciary have placed the entire and heavy proof burden on the claimant of prior use, who must provide conclusive documents, such as tax invoices, customs clearance reports, import data, marketing and advertising campaign reports, and distribution contracts that prove their presence in the market with a significant and credible volume before the date of the registration application has been submitted by the other party. Courts indeed have rejected many cancellation claims due to the insufficiency of this evidence or because it does not prove genuine precedence within the same geographical scope.

2.5 Effect of Priority of Use in the Establishment of a Trademark Right

The central and theoretical question that preoccupies intellectual property scholars is whether the right to ownership arises from the fact of actual use or from the administrative registration procedure. Legal systems, however, differ in the doctrinal characterization of the effect of use (Almajbari, H. F. M., 2024). In the United Arab Emirates and countries adopting a mixed system, the judiciary has come up with the fact that the priority of actual and continuous use includes a substantive effect in creating the right itself, while registration is merely an administrative procedure that decides the existence of that right and reveals it formally to enable full protection against others and facilitate means of proof. 
The right to industrial property, like moral rights, is created when the mark is associated with a particular product or service in the consumer's mind as a result of actual use, and this psychological and economic integration is what creates the financial value / reputation that the law aims to protect from theft or deception. Therefore, the prior user possesses a full and latent objective right, which entitles them to refute and remove the presumption of registration if they can prove their precedence by the available legal means, because registration cannot purify the mark from the defects of usurpation by its true owner (Muhaisen, S. Z. & Abd, S. O. 2014). 

2.6 Role of Judiciary in Establishing or Restricting the Priority of Use 
 
The judiciary in the Arab world, especially higher courts in the UAE, Egypt, and Jordan, has played a heroic role in filling legislative gaps and interpreting texts flexibly to ensure the stability of legal positions and the consolidation of commercial justice simultaneously. The UAE judiciary, for example, has established the features of contemporary trademark jurisprudence, and confirming the dominance of substantive rights over procedural formality. It is worth noting that the UAE Federal Supreme Court issued a historic ruling in January 2026, decisively ending doubts about the relationship between registration and use  (UAE Supreme Court, 2026). Details related to this ruling can be summarized as follows:

· Facts regarding certain dispute: A company specialized in the advertising sector filed a lawsuit against a competing company, demanding that this company should stop using the trademark and trade name that are similar to their own, though being officially registered in the Ministry of Economy records in March 2022, and valid until 2032. Moreover, the registering company demands compensation of 60,000 dirhams for damages caused by misleading the public and unfair competition. In response, the defendant company has filed a "counterclaim" demanding the cancellation and complete annulment of the first company’s registration, based on proving "priority of ownership and continuous use" of the disputed mark in the UAE market before the dates relied upon by the registering company, and demanding compensation of 100,000 dirhams. 

· Primary & Appellate Rulings: The Court of First Instance, after appointing an expert specialized in intellectual property, has ruled in favor of the registering company, obliging the other company to stop using trademark in question, in addition to paying 20,000 dirhams in compensation. This ruling has been strongly approved by the Court of Appeal, based on the apparent record and the privilege of official registration. 

· UAE Supreme Court ruling: After appealing the judgment, the UAE Supreme Court has fundamentally overturned those previous rulings, establishing a clear and decisive principle stating that "the criterion for proving ownership of a trademark is priority in use, and registration as a principle does not create ownership rights but merely confirms their existence".[footnoteRef:9] The Supreme Court has confirmed that any concerned party does have the genuine right to demand the cancellation of a mark registered without rightful cause whenever they can prove actual priority in continuous use. [9: ] 


This very recent ruling aligns with and crowns an old and solid judicial path initiated by the Dubai Court of Cassation in its famous ruling issued on 30th November 2003, Case   No. 260/2003, which has clearly stated that ownership is established by use and not only by registration, granting prior unregistered users the right to challenge within the first five years from the date of the opponent’s registration (Al Tamimi & Company, 2012).

2.6.1 The position of the Egyptian and Jordanian judiciary 

The rulings of the Egyptian Court of Cassation have consistently confirmed that a trademark ownership is never based solely on the mere administrative registration process, since registration "does not in itself create an objective right in the ownership of the trademark, and it is created indeed from the use of this mark, and registration only serves as a legal presumption of this right that may be rebutted and overturned by anyone claiming prior use of the mark, unless it has been used continuously for at least five years." 
In a relatively recent ruling, appeal no. 8108 of year 91 Q issued in 2022, the court confirmed the rejection of a company’s claim seeking cancellation due to the appellant’s failure to submit conclusive and decisive documents proving prior actual use in the Arab Republic of Egypt before the respondent’s use and registration, confirming that proof in priority cases must be definitive and certain, leaving no room for doubt. On the other hand, the Jordanian Supreme Court of Justice has confirmed, in a series of its rulings, that the registration of a trademark is merely a "rebuttable presumption that can be overturned by contrary evidence." The court stipulated that for a cancellation request to succeed, combined conditions must be met: first, the existence of a substantial similarity leading to public deception; second, proof of prior use of the first mark compared to the date of use and registration of the second mark; and third, that a full five-year period has not elapsed since the contested registration to avoid the statute of limitations extinguishing the right.

2.7 Definition of Registration in the Trademark System

Registration in the trademark system is defined as the official administrative and legal procedure by which the interested party, whether a natural or legal person, deposits their trademark with the competent government authority, being the Ministry of Economy in the United Arab Emirates, following the formalities and procedures specified by laws and executive regulations. These procedures include the examination of the application by specialized examiners to verify the availability of substantive conditions, such as the distinctive character of the mark, and the absence of absolute prohibitions, including the mark being free of symbols violating public morals or official state emblems stipulated in Article No. 03 of the law, in addition to relative prohibitions, like for example, the mark not matching marks previously deposited or registered by others. After passing the examination, the trademark is published in the official bulletin or the designated newspaper to provide the public as well as stakeholders the opportunity to submit their objections within a specified legal period, not exceeding 30 days. If the opposition period passes without issue, the trademark is registered in the "Trademark Register" and an official registration certificate is issued, including the owner's details, registration number, filing date, and the class of goods or services designated for the trademark according to the Nice Classification.[footnoteRef:10] [10: ] 


2.7.1 Legal Nature of the Registration Privilege  

Registration grants its owner a strong legal status known as the "registration privilege," and the legal nature of this privilege is manifested in transforming the trademark from mere actual use or a marketing idea into a financial right and an independent intangible property right that can be dealt with in the financial market. This right is characterized by the features of industrial property, as registration grants the owner exclusive monopolistic authority to exploit the trademark in commerce within the territorial scope of the state. It also provides the legal tool to transfer ownership of this right, mortgage it, or impose a lien on it as part of the commercial establishment or independently according to the agreement, as well as granting the right to conclude franchise contracts and license others to exploit the trademark and derive financial returns from it.[footnoteRef:11]  [11: ] 

It is quite obvious that the owner of a registered trademark would be entitled to enjoy comprehensive and multi-dimensional protection, which includes 
a. The civil aspect, i.e. the right to file lawsuits to stop infringement and claim substantial financial compensation according to the general rules of liability; 
b. The administrative aspect, according to which the trademark owner has the right to request border measures and stop the customs release of imported counterfeit goods; and 
c. The deterrent criminal aspect: In the UAE, Article No. 49 of Decree-Law No. 36 of 2021 imposes severe penalties, including imprisonment and fines ranging from 100,000 dirhams up to one million dirhams against anyone who forges or imitates the trademark in a way that misleads the public or places it in bad faith on their products.[footnoteRef:12] [12: ] 


2.7.2 Enforcement & Opposition vs. Third Parties  

One of the most important effects of registration is that the protection effect retroactively applies to the date of filing the initial deposit application, or the date of international priority right based on the Paris Convention and WTO agreements adopted in Article No. 11 of the UAE law. No legal act transferring ownership or pledging any lien or enforcement against third parties shall be valid unless officially recorded in the trademark register, which protects bona fide third parties.[footnoteRef:13] [13: 
 ] 


2.7.3 Fortification of ownership by prescription

As a matter of fact this effect is considered the strongest protection shield. According to Article No.18 of the UAE Trademark Law and its equivalents in comparative laws, if the registration is accompanied by continuous and actual use for five consecutive years without any party succeeding in obtaining a final judicial ruling to annul it, the ownership of the trademark becomes legally protected and immune to future challenges or disputes. At that point, the right of registration transforms from being rebuttable to an absolute and definitive right.[footnoteRef:14]  [14: ] 


2.8 Presumption of Ownership Arising from Registration  

There is no doubt that the concept of "presumption" is the procedural core in trademark disputes. Registration indeed creates a legal presumption that the person whose name is recorded in the register is the legitimate and sole owner of the trademark. This presumption plays a crucial role in the course of litigation, as it automatically shifts the "proof burden" from the registered owner to any other claimant who alleges that they are the true owner based on prior use. The registrant does not need to prove priority; it is sufficient to present the registration certificate, and the opponent bears the complex burden of rebuttal (Almajbari, H. F. M., 2024).As previously explained, this presumption begins as a "simple presumption" that can be rebutted within the first five years, and then it becomes an "irrefutable presumption" that bars hearing annulment claims, except in cases of documented gross bad faith.  
Cases of conflict between prior use and subsequent registration clearly give rise to legal and commercial disputes when a company acquires a substantive right to a mark through its local or international use over years, achieving a certain reputation through prior use, and then a second party comes and exploits the deposit registration system to document the same mark in its name as a subsequent registration. There are multiple scenarios of practical conflict in this field. They are as follows: 

a. Registration in bad faith by the agent or distributor: This is the most common scenario, where a local distributor or business partner registers the trademark of the foreign parent company in his own name in the country, exploiting the absence of official registration by the parent company, in order to extort it later or forcibly monopolize the distribution of its products (Al Tamimi & Company, 2016). 
b. Independent conflict or concurrent use in good faith: This conflict rarely occurs when two companies in different geographical regions (or countries) independently create the same mark and use it in good faith for years. When one of the companies expands geographically to begin registration procedures within the scope of the other company, a real conflict arises between the prior use right of the first and the subsequent registration right of the second (Muhaisen, S. Z. & Abd, S. O, 2014). 
c. Proactive registration of famous marks: Entities might get engaged in opportunistic registration of trademarks enjoying global fame, but whose owners have not yet operated in the local market.

2.9 The Position of UAE Law on This Conflict  

UAE law and administrative as well as judicial authorities address cases of conflict through a set of effective legal mechanisms to ensure justice. These legal mechanisms are as follows:  
1. Administrative Objection & Grievance Committee: In the event that the Ministry of Economy publishes its acceptance of a trademark registration application, the prior user, if they notice the matter early, has the right to submit an administrative objection to the ministry. If a decision is issued, the dispute is referred to the administrative "Grievance Committee" formed under the law, which is responsible for resolving the conflict. The administrative office initially tends to apply the principle of first-to-file, but if conclusive evidence of bad faith and infringement on prior rights is presented, the subsequent registration is rejected.[footnoteRef:15]  [15: 	] 

2. Resorting to the Judiciary & Filing for Cancellation and Invalidation: The law allows the prior user, after the opponent completes the registration process, to resort to the competent court to file a cancellation lawsuit, based on the priority of use accompanied by good faith, benefiting from a grace period estimated at five years.  
3. Suspension of Pending Dispute Resolution: According to Article No. 10 of the Decree-Law, if two or more persons simultaneously apply to register the same mark, or highly similar marks causing confusion, for the same category of goods, the procedures are completely suspended until one of them withdraws in favor of the other, or until a final judicial ruling is issued determining the rightful owner based on considerations of prior use and justice.[footnoteRef:16]  [16: ] 


2.10 Limits on the Prevalence of Registration over Use  

The UAE legal system as well as comparative laws set strict limits that the registration system cannot exceed, as the evidentiary value of registration collapses and the protection granted to the registrant falls away in certain cases, the most important of which is bad faith, being deemed the greatest exception that breaks the five-year limitation barrier for fortifying registration. If the trademark registration is accompanied by bad faith, such as proving that the registrant has prior certain and documented knowledge of the existence of the mark and that it is owned and used by another party, whether inside or outside the country, having prior intention to block or extort that party, then the limitation condition is nullified according to the jurisprudential rule, which stipulates that "fraud corrupts everything," and the door for annulment and cancellation challenges remains open forever to protect public order and commercial integrity (Al Tamimi & Company, 2016).
 
  
2.11 Evaluation of Legal Regulation & Legislative Development Proposals  

Advanced analysis of Federal Decree-Law No.36 of 2021 as well as comparative legislations, such as Egyptian Law No. 82 of 2002, Jordanian Law No. 33 of 1952, and Iraqi legislation, has clarified that the UAE legislator has largely succeeded in addressing the issues of trademarks with legislative professionalism that aligns with the State obligations under the TRIPS Agreement and the Paris Convention, providing commendable flexibility to the Ministry of Economy, Appeals Committee, and the judiciary to handle complex disputes.[footnoteRef:17]To ensure the stability of the innovation and investment environment and keep pace with the rapid developments brought about by recent judicial rulings and the challenges of e-commerce, the following legislative recommendations can be proposed to develop the system:  [17: ] 

 
1. Explicit stipulation on the protection of prior use as an original defense  

Owners of prior use of unregistered trademarks suffer from the absence of an explicit provision granting them the legal right to rely on prior use "as an explicit and robust defense" against infringement claims filed against them by the registered owner[footnoteRef:18] Currently, the prior user finds themselves compelled to take an offensive position by filing a "counterclaim for cancellation" to repel the accusation of infringement. It is proposed to amend the law to explicitly stipulate an exceptional rule stating that "the owner of the registered trademark may not prevent others from continuing to use an unregistered mark within its usual geographical and qualitative scope, provided that this other party began using it in good faith, and continuously in the State before the date of filing the registered trademark application." [18: 
] 


2. Definition and Establishment of Clear Objective Criteria for "Bad Faith"

Since "bad faith" is considered the strongest exception that undermines the validity of registration and destroys the immunity of the five-year period, Arab laws, including the UAE Law, do lack a comprehensive and precise definition of the concept of "bad faith" in this context, leaving it to judicial discretion (Al Tamimi & Company, 2012).

3. A legislative text should be introduced detailing presumed cases of bad faith 

This text might refer to "proving the registrant's prior knowledge of the original owner's dealings outside the country with an explicit intention of extortion, or exploiting previous contractual relationships such as agency or distribution to secretly register the mark for monopolistic purposes."
 
4. Implementation of the Anglo-Saxon principle known as "acquiescence coupled with tolerance." 

If the original prior user knows of the competitor's registration of the mark and begins to exploit it commercially, and the original owner remains silent and tolerant of this registration and public use for several consecutive years (even if less than the legal limitation period), which leads the second registrant to make substantial investments based on this implicit silence, the first user's right to claim cancellation and compensation should be forfeited, to protect the economic stability of the good-faith registrant who has relied on that tolerance (Al Tamimi & Company, 2012).[footnoteRef:19] [19: ] 


5. Expanding & Regulating the Scope of Civil Protection (Unfair Competition Lawsuit) 

The legislator is required to strengthen the provisions related to tort liability in competition protection laws so as to ensure the right of the owner using an unregistered trademark to obtain fair and adequate compensation whenever actual infringement on their market share is proven. This requires overcoming the legislative deficiencies in some regional laws, such as Article No. 33 of the Jordanian law that restricts the right to claim compensation and make it exclusive to registered trademark owners only, a trend that increasingly conflicts with the requirements of free trade and the directions of the international "TRIPS" agreement  (Al-Jabareen, I.M.F, 2010). 

3. Methodology
  
This study has mainly relied on the analytical inductive approach within the framework of theoretical legal research, by analyzing the legislative texts that regulate the legal foundations of trademark protection in the United Arab Emirates, and extracting the governing rules in light of recent developments. The inductive method in this context is based on studying relevant legislative and judicial particulars, then deducing the general principles governing the attribution of legal liability of trademark protection in modern markets. Induction here is not limited to collecting texts but extends to analyzing them in light of judicial applications and regulatory practices, allowing for monitoring the general legislative trend in reshaping the concepts of fault, damage, and causation.
This approach has been employed due to its suitability for the nature of the study, with the legal basis for trademark protection in modern markets requires a thorough examination of the legal system, being an interconnected framework, rather than merely analyzing isolated texts, along with studying the extent of interaction among them in forming an integrated framework for the legal basis of trademark protection. The study has also made limited use of comparative analysis to support the interpretation, by referencing some modern jurisprudential trends related to the legal basis of trademark protection in modern markets, with the aim of enhancing the analytical structure without departing from the scope of the UAE legislation under study.

The research has also relied on secondary data analyzed within an organized methodological framework, primarily consisting of official legislative texts issued in the United Arab Emirates, including federal laws and relevant executive regulations concerning trademark protection. Moreover, judicial rulings issued by federal courts and courts of cassation have been exploited, as these reflect the practical application of legal texts and reveal judicial trends in interpreting the elements of legal liability. In addition, reference has also been made to peer-reviewed academic studies and research that address the responsibility for protecting the trademark, with the aim of building a scientific analysis based on contemporary literature, balancing between the theoretical framework and practical application. This methodological framework has allowed for an assessment of the adequacy of the current legislative regulation in facing emerging risks, monitoring the strengths and weaknesses in the distribution of responsibility among actors within the markets, leading to the provision of an analytical reading that would contribute to the development of the legal basis of trademark protection.

4. Results & Discussion
  
The legislative and comparative analysis of the legal system for trademark protection in the UAE law has yielded a set of essential findings that clarify the nature of the relationship between the priority of use and the privilege of registration. The study showed that UAE legislation does not adopt absolutely either the system of priority of use or the system of registration privilege, but rather relies on a mixed system combining both. Registration grants a strong legal presumption of ownership of the mark, but this presumption is not absolute and may be rebutted by proving actual and continuous prior use of the trademark. Priority of use represents a substantive basis for the emergence of the right in the trademark. The results confirmed that actual and serious use of the trademark generates a substantive right in its ownership even before its registration, because the economic value of the mark arises from its actual association with the product or service in the public’s mind, not merely from its entry in the official register. Registration provides strong procedural legal protection, but it is not an absolute creator of the right. In fact, it offers broad legal protection and grants the registered owner effective legal tools such as preventing others from using the mark and claiming compensation. However, registration is essentially a declaratory and confirmatory procedure of the right rather being its creator, especially if it is proved that the registration has been made in bad faith or in the presence of prior use of the mark by another person. 

The study has revealed that legislations, including the UAE law, impose a specific limitation period (usually five years) for asserting priority of use against registration, aiming to balance the protection of rights acquired through use and ensuring the stability of commercial transactions. The judiciary indeed has a decisive role in establishing priority of use as a fundamental criterion for ownership, playing a pivotal role in consolidating the principle that trademark ownership is primarily based on priority of use, and that registration does not prevent challenging ownership if it is proved that the prior user is the true owner of the mark. The requirement of seriousness and continuity in use to acquire legal protection has been confirmed. 
It has been emphasized as well that mere formal or occasional use of the mark is insufficient to gain legal protection; rather, the use must be actual, public, and continuous, leading to the formation of an association between the mark and the product in the public's mind. The modern legislative trend is moving towards achieving a balance between formal considerations related to registration and substantive considerations related to the actual use of the trademark. This approach reflects a legal and economic philosophy aimed at achieving commercial justice without harming transaction stability. On one hand, registration represents a necessary tool to ensure legal stability, as it provides a clear and reliable means to prove trademark ownership and facilitates others in verifying its legal status. 
As a matter of fact, such procedure would reduce disputes and enhances confidence in the investment environment. There is no doubt that granting registration a legal presumption of ownership would encourage business owners to register their marks, contributing to market regulation and intellectual property protection. On the other hand, granting priority of use legal value would undoubtedly reflect the legislator's recognition of the importance of protecting rights actually acquired as a result of legitimate economic activity. Depriving the first user of their right merely because the mark was not registered may lead to unfair outcomes, especially if someone else registers the mark in bad faith to benefit from an already established reputation.
As the analysis shows, the judiciary plays an important complementary role in achieving this balance by interpreting legal texts in a way that guarantees the protection of substantive rights without undermining the stability of transactions. Recent judicial rulings have confirmed that registration cannot be a means to legitimize the unlawful seizure of a trademark that is actually in use. In light of this, it can be said that the mixed legal system represents an effective middle ground, granting registration significant legal force without disregarding rights acquired from prior use. However, this system imposes a heavy burden on the prior user to prove their precedence, which underscores the importance of registration as a preventive measure to avoid legal disputes.

5. Recommendations  

In light of the results reached by the study regarding the relationship between the priority of use and the privilege of registration in the protection of trademarks, and considering the practical challenges imposed by the modern business environment, we do list the following recommendations:  
· The legislation should include an explicit provision confirming that the priority of serious and continuous use of the trademark is a substantive basis for granting the prior user the right to invoke their use as a direct defense against infringement claims, without always obliging them to file a counterclaim to cancel the registration.  
· A legal provision is required for defining cases of bad faith, such as registering the mark with prior knowledge of its use by others, or registration by an agent or distributor without authorization from the original owner, in order to enhance legal certainty and reduce reliance on judicial interpretation.  
· Clear regulatory rules should be enacted through which prior use is proved, such as invoices, commercial advertisements, commercial contracts, and tax records, and thus disputes could be resolved.
· Scope of civil protection of unregistered trademarks could be expanded by enabling prior users to claim compensation for damages resulting from unfair competition, whenever actual use and damage caused by infringement are proven.

· Pre-examination mechanisms shall be developed within the competent authority that is responsible for registering trademarks, including extensive searches for trademarks actually used in the market, not only the registered ones, in order to reduce future disputes.
· Higher judicial authorities should work on establishing clear and appropriate principles regarding the relationship between use and registration, contributing to unifying judicial jurisprudence and enhancing legal stability.
· Coordination mechanisms between the administrative bodies that are responsible for trademark registration and the judicial bodies should be promoted to ensure swift resolution of disputes and provide effective protection of rights.
· Business owners are advised to register their trademarks immediately upon starting to use them, in order to provide strong legal protection and avoid potential disputes.  
· Accurate records that prove actual use of the trademark should be kept by owners; including invoices, contracts, and advertisements, as they are of great importance in proving priority of use in case a legal dispute arises.  
· Enhancing legal awareness of the importance of trademark protection: It is recommended to intensify Awareness programs that focus on the importance of registering trademarks are highly required due to its essential effect on protecting the owners' rights.  
· National Legislation should be kept up to date with international developments in the field of trademark protection.  
· It is highly recommended to develop integrated electronic databases that facilitate searching for trademarks and help in early detection of potential conflicts.  

These recommendations emphasize the importance of achieving a legislative and practical balance between protecting the priority of use as a legitimate substantive right, and ensuring the stability of commercial transactions through the official registration system, which contributes to enhancing confidence in the legal system, supporting the investment environment, and protecting fair competition. 

6. Future Research
  
According to the findings attained by the study regarding the complex interaction between the priority of use and the privilege of registration in trademark protection, a set of future research paths emerges that deserve in-depth scientific treatment, especially in light of the accelerating digital and commercial transformations. In fact, the widespread of e-commerce and social media platforms opens the door to redefining the concept of "serious and continuous use" of the trademark. The question that imposes itself is whether displaying the mark on a website or digital platform is sufficient to establish the right of use? Future studies may tend to analyze the adequacy of cross-border digital use in establishing a legal priority, especially given the regional nature of legal protection for trademarks.
The study showed that the concept of "bad faith" represents the cornerstone in breaking the immunity of registration, yet legislative and judicial standards still largely rely on judicial discretion. Accordingly, future research can focus on building an integrated normative model to determine bad faith, based on objectively measurable indicators, such as the prior relationship between the parties, the presumed knowledge of the mark, or the commercial behavior pattern of the registrant. Extensive comparative studies between different legal systems can also be conducted to extract best practices in this field. Among important research paths is conducting an economic analytical study to assess the economic impact of both the prior use system and the registration privilege system on the investment environment, the level of competition, and litigation costs. It may be useful to measure the extent of the impact of strengthening the position of the prior user or the official registrant on market stability, the attractiveness of foreign investment, and consumer protection from deception.
Famous cross-border trademarks deserve further research, especially regarding the extent of the independence of their protection from local registration, and how to reconcile the principle of territoriality with the concept of global fame. Future studies can address the issue of proving fame in the digital environment, and the extent of the impact of social media in forming this fame. The scope of comparison can be expanded to include other legal systems, such as the Anglo-Saxon system based on the priority of use, or systems that adopt a strict registration model, with the aim of evaluating the effectiveness of each model in achieving a balance between justice and legal stability. 
Applied studies can also be conducted based on the analysis of quantitative judicial data to monitor court trends in distinguishing between use and registration. In light of technological development, future research may focus on assessing the possibility of employing artificial intelligence technologies in trademark examination and early detection of conflicts, and the extent of their impact on reducing disputes and enhancing administrative efficiency. 
It is clear however that the subject of priority of use and the privilege of registration remains a fertile field for scientific research, especially in light of rapid economic and technological changes. Future studies adopting comparative, economic, and digital approaches would contribute to the development of the theoretical and legislative framework for trademark protection, and enhance the ability of legal systems to adapt to the requirements of the modern market.

7. Conclusions
  	
This study has been addressing the legal basis for the protection of trademarks in light of the potential conflict between the priority of use and the privilege of registration, through analyzing the legislative and regulatory framework, studying judicial trends, and conducting a comparison between UAE law and some comparative legislations, aiming to determine the legal nature of the right in the trademark and clarify the basis on which it is founded and protected. In addition, the study has revealed that the legal protection of the trademark no longer relies solely on a purely formal criterion represented by registration, nor on a purely objective criterion based on use, but rather on a mixed legal system that balances formal considerations related to the stability of the legal register and substantive considerations related to protecting rights acquired through actual use. 
It has been shown as well that the serious and continuous use of the trademark represents the substantive basis for the emergence of the right therein, as it is the means that establishes the connection between the mark and the source of the product or service in the public’s mind, while registration represents a legal means to establish this right and provide procedural protection against others.
Besides, it has been determined that registration provides a strong legal presumption of ownership; however, this presumption is not absolute and can be rebutted by proving priority of use, especially if the registration was made in bad faith or in the presence of a previously acquired right. Conversely, the legislator imposes temporal and procedural restrictions on invoking priority of use, aiming to achieve legal stability and prevent disputes from continuing indefinitely, reflecting its keenness to balance the protection of individual rights with the requirements of legal security. 
The study also confirmed the pivotal role of the judiciary in interpreting legal texts and consolidating the principles governing the preference between use and registration, contributing to achieving commercial justice and ensuring that the registration system is not exploited as a means of seizing acquired rights. The study also highlighted the importance of registration as a necessary preventive measure to enhance legal protection, reduce the risks of disputes, and provide a stable legal environment that supports economic and investment activity.
Finally, we may say that effective legal protection of the trademark is based on the integration between use and registration, where use represents the source of the right, while registration represents the means of proving and protecting this right. Such approach reflects a development in contemporary legal thought, which seeks to achieve a balance between justice and stability, and between protecting acquired rights and enhancing confidence in the legal system, contributing to supporting the business environment, encouraging innovation, and promoting fair competition in modern markets. The study concludes that developing the legal framework for trademark protection requires continuous legislative updating, enhancing regulatory clarity, and consolidating judicial principles that ensure the protection of substantive rights without compromising the stability of transactions, keeping pace with rapid economic and technological transformations, and enhancing the effectiveness of the intellectual property protection system in achieving its economic and legal objectives.
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