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Justice and Responsibility in Athenian Homicide Law
Introduction
The Greeks in ancient Athens had one of the most elaborate legal systems in the Greek world to differentiate between various types of homicide. Instead of viewing all homicides as equal crimes either legally or ethically, Athenian law was based on the killer's intention, the circumstances of the killing, the relationship between the parties to the killing, and the impact the action had on the wider community. These differences established a hierarchy of responsibility that mirrored general Athenian values concerning justice, accountability, and the nature and order of society and religion.
Not all human deaths were regarded as legal wrongs under classical Athenian law. By the 4th century BCE, homicide cases were transferred to a number of special courts, and the forum relied on the elements of intent, the defendant's alleged justification, the victim's civic status, and unusual factors such as if the killer was already living in exile. The distinctions were important, because the legal consequences could vary from death or exile to complete freedom from punishment.[footnoteRef:1] The jurisdictions of the courts were both a reflection of several principles. They also show that Athenian understandings of responsibility went beyond a modern concept like whether an accused person meant to kill on a subjective level. [1:  	Raphael Sealey, “The Athenian Courts for Homicide,” Classical Philology 78, no. 4 (1983): 279–80. Sealey explicitly argues that no single principle explains the division of competence among the principal homicide courts.] 

This paper contends that Athenian homicide law viewed killing in a multi-layered sense of responsibility, whereby the system evaluated responsibility rather than merely punishing the outcome of death.  Intent was the key factor, but not the only one, in determining culpability. Athenians also took into account the causes of action, social and civic standing, known legal justification, the rights of the victim's family, and the legitimacy of the process by which violence was adjudicated. The combined effect of this was that the same physical end, a human death, might be considered homicide, involuntary homicide, lawful homicide, indirect homicide or even a special court case if the murderer was unknown. These differences demonstrate the relational nature and the individual nature of Athenian justice, the former being aimed at uncovering the individual responsible for the crime and the extent of their guilt, the latter at bringing peace to the family, the civic community, and the religious conventions surrounding murder. The law did not hold that responsibility was only subjective; nor did it consider all deaths to be equally culpable.
The Legal Structure of Murder
The Athenian homicide law was quite a complex one as evidenced by the court system. Sealey singles out five jurisdictions of homicide in classical Athens: the Areopagus, Palladium, Delphinium, Phreatto, and Prytaneion.[footnoteRef:2] The oldest court, the Council of the Areopagus, heard cases of intentional homicide, including poisoning and arson, while Palladion heard cases of accidental or unintentional homicide. Delphiniom examined cases of justified homicide (e.g., killing in battle), and Phreatto dealt with cases by the seaside for individuals accused of murder. Lastly, the Prytaneion dealt with inanimate objects that kill someone, casting them out of Attica to avoid religious pollution.  [2:  	Sealey, “Athenian Courts for Homicide,” 277.] 

A modern criminal-law vocabulary can also be confusing when applied too strictly to the Athenian evidence as shown by Sealey. The Palladion, for instance, was not a manslaughter court. Its scope encompassed involuntary homicide, limited indirect involvement, and killings involving a noncitizen victim. The Delphinion, however, responded with a type of defense: the suspect admitted the act of killing and claimed that the law permitted it. The principles, therefore, differ greatly. The Athenian system therefore brought in the classification of homicide by procedure, rather than simply by abstract definitions of offenses. The nature of the killing was legally significant in that it had to be determined where the killing took place, what oaths and rituals the killing was accompanied by, who could initiate a killing and what defense the killing's perpetrator entered. Sealey's finding that the distribution of jurisdiction was not to be explained by any single principle is not just an institutional observation, but a key explanation for the multi-faceted Athenian responsibility.[footnoteRef:3] [3: 3.	Sealey, “Athenian Courts for Homicide,” 279–80.] 

The Athenian homicide system was deeply rooted, but its evolutionary history is unclear. Michael Gagarin points out that Athenians considered their homicide law particularly ancient and associated it with Draco. The Draconian law was known for its harshness and severity. It became the first codified legal system in Athens. Gagarin also notes, however, that the inscriptions and the orators, and later the constitutional description, are the only sources for the surviving evidence, and some details are controversial.[footnoteRef:4] Sealey also takes issue with the older concept that the five courts acquired their final shape under Draco and thereafter never changed. This disagreement is important because it rejects the notion of a homicide law in Athens that was entirely systematic. The categories it gathered through history were those of institutionalized means of handling violent conflict. [4: 4.	Michael Gagarin, Antiphon the Athenian: Oratory, Law, and Justice in the Age of the Sophists (Austin: University of Texas Press, 2002), 135–36.] 

Intent, Accident, and their Different Penalties
An important aspect of murder that defined the Athenian homicide system was intent. The normal procedure was that an accusation of intentional homicide was heard before the Areopagus, and if a homicide was admitted, it was heard before the Palladion. The forum was also established by the plaintiff's characterization of the act, as a case was involuntary only if the accuser admitted that the act was not intended. According to Gagarin, intentional homicide is punishable by death, but in practice, voluntary exile prior to final trial is possible. The penalty for unintentional homicide was exile, likely for a short time, and for a person whose killing was within a legal category of lawful homicide, no punishment was assessed. [footnoteRef:5] [5:  Michael Gagarin, Antiphon the Athenian: Oratory, Law, and Justice in the Age of the Sophists (Austin: University of Texas Press, 2002), 135–36.] 

The penalty for involuntary homicide is particularly informative. Homicide was an anomaly in Athenian law, because intentional action could in principle be called for by the law.[footnoteRef:6] In other words, “accident” did not necessarily end the enquiry. The mere showing that a death had been caused could be enough to bring responsibility without proof of malicious purpose. But this lesser penalty of exile indicates that the Athenians still made a distinction between moral and legal guilt based on purpose. By the fourth century, Sealey shows, the intent was relevant not only to the court but to the penalty for the killer and a gradation of assessment was required for justice. The Athenians did not ask if the defendant caused the death but whether the defendant had a causal and mental connection to that death. [6:  Sealey, “Athenian Courts for Homicide,” 292.] 

Antiphon 6 and Indirect Responsibility
Assigning responsibility remains a challenge for the Athenian system. This difficulty is brought to the fore by Antiphon’s speech “On the Chorus Boy” which is a vital primary source in this context as it represents one of the principal sources of Athenian homicide law.  This is a defense speech by Antiphon in response to an accusation of unintentional homicide for the death of a boy (Diodotus) from a potion designed to make his voice better. In the case, Choregus is the defendant who had been tasked with training of a boy’s chorus. The boy is believed to have drunk a drug and died in the absence of Choregus. From sections 15 to 19 of the speech, the defendant denies that he ordered the boy to take the drug or forced him to take it, or that he gave the drug to the boy or was around when the boy took the drug. The prosecutors, however, charged him with the murder of Diodotus as a planned killing. While the defendant's relationship with the cause of death was disputed, the cause of death was not disputed on the part of the prosecution.
From this case, it is evident that responsibility in the Athenian homicide system extends beyond the person who was involved in the act. If someone made the plan or acted as a catalyst to a murder, they would be held to the same standard as the individual who actually “carried out the killing.” The concept was expanded even more in Antiphon 6 to include planning of an unintentional homicide. The wording of the charge suggests that charges of indirect involvement might be framed in a way which resembled negligent homicide, although Athenian law did not have any technical category for a crime equivalent to the modern concept of negligent homicide.[footnoteRef:7] [7:  Antiphon 6.3–6, “On the Chorus Boy,” 31–32.] 

In essence, Antiphon’s presentation also casts light on the values of homicide procedure. Early in the speech, the defendant states that it is essential that the verdict be rendered accurately in cases of homicide; that if it is incorrect, it will be a violation of justice and God's order.[footnoteRef:8] Nevertheless, the argument would have had to be convincing to Athenian jurors. The speaker's approach is based on the premise that justice in a homicide case does not just mean punishment. This would mandate identification of the individual responsible, using solemn and regulated processes.  [8:  Gagarin, Antiphon the Athenian, 119–20.] 

The intellectual challenge of accidental responsibility is also evident in Antiphon's Second Tetralogy, but Gagarin notes that the Tetralogies are rhetorical exercises and not a precise account of actual trials.[footnoteRef:9] A hypothetical case is one in which during training, a youth throws a javelin and inadvertently kills a boy running in its way. The defense would put the focus on the victim, while the prosecution would contend that the thrower still played a role in the unintentional death.  [9:               Gagarin, Antiphon the Athenian, 104–05, 109–11.] 

Lawful Homicide and the Meaning of Justification
The distinction between killing and wrongdoing is most vividly illustrated in the category of lawful homicide. A defendant who admits the killing but asserts a legally recognized justification was tried at the Delphinion. Certain incidences fit this explanation including the accidental killing of an athlete in an athletic competition or killings resulting from mistaken identity. A killing that was deemed lawful would not result in the exiling of the perpetrator or any other punishment. The critical issue was not whether the killer killed, but whether this killing was one the law recognized as permissible.[footnoteRef:10] [10:  	Cinzia Bearzot, “Political Murder in Classical Greece,” Ancient Society 37 (2007): 38–40.] 

Political killing similarly demonstrates how context could influence judgments about responsibility. Political violence may have its meaning understood differently when linked to defense of the community against tyranny, as Bearzot explains. Tyrannicide could be justified as defending society against bad leadership rather than murder. But such cases also posed tensions as it was often hard to distinguish between legitimate protection and criminal violence. Cinzia Bearzot demonstrates how Athenian customs and laws might have made the assassination of would-be tyrants or enemies of the democracy a dikaios homicide. The decree of Demophantos was a crucial one at the moment as it allowed citizens to kill people attempting a coup. The purpose of this decree was to consolidate the recently restored democracy and discourage future coup d'etats.
The concept of lawful homicide therefore makes it difficult the presupposition that Athenian justice worked in incidences where actual death occurred. There were several killings that were specifically excused as observed by Werner Riess who contends that violence in Athenian law was handled depending on the context of the incident. In some circumstances, actions that were punishable by death were exempted when authorized by law as the case of tyrannicide. Such actions were deemed to help protect society and maintain order.[footnoteRef:11] Therefore, being responsible of murder was weighed against intent as well as the circumstances that led to the killing and whether they were legally permissible.  [11:  	Sealey, “Athenian Courts for Homicide,” 277, 280.] 

Status, Family, and Relational Justice
Athenian homicide law paid attention to whether the victim was a citizen, slave, a resident foreigner, or nonresident foreigner. Palladion dealt with and adjudicated on cases involving these classes of people.  Depending on the victim's status, the case would be heard in a different court. When dealing with citizens, the main factor was intent, or whether the killing was accidental. Normally, intentional homicide was taken before the Areopagus whereas involuntary homicide was taken before the Palladion. Generally, intention played a significant role in the determination of the court for citizen victims. However, slaves, metics, and nonresident foreigners could have their case referred to the Palladion because of their victim status alone. There was also a relational aspect of responsibility as homicide prosecution was closely tied to the victim's family. According to Gagarin, the victim's family usually started a private homicide suit, issued a public protest against the alleged murderer, and brought it before the Basileus. In the case of homicide, there were also ways to resolve the conflict between the parties, and in certain cases, the victim's relatives retained a central role in the activation of a process as well as in its resolution.[footnoteRef:12] The statute of homicide thus was at a crossroads between public order and the traditional modes of family reconciliation and vengeance. [12:  	Sealey, “Athenian Courts for Homicide,” 278, 292–93.] 

This construction is reflective of the fact that the law can be both public and private. Sealey's larger historical claim is that a more state-centric approach to homicide was a shift from one in which retaliation and compensation were mostly family affairs. The polis established courts, distinct fora, and legal sanctions not only in the classical period, but had not displaced the family. After involuntary homicide, there remained a space for the relations of the victim within a public judicial system, as the victim was still considered by the state as being alive, and so could still be pardoned and reconciled. This meant that the responsibility was not shifted entirely from family to state. Instead, private revenge was disciplined by Athenian law, which directed it through institutions, but did not dismiss the injured household as a central player. This balance justifies why exile was essential as it took the killer away from the community and the victim’s family. The exile also helped cool the tensions between the offender and the victim, making it possible for the two to reconcile later.[footnoteRef:13] [13:             Riess, Performing Interpersonal Violence, 25–26.] 

By emphasizing the sacredness of blood, religious ritual strengthened the original solemnity of the prohibition on bloodshed, but did not give the law a full theological justification. According to Reiss, when someone was charged with the intentional killing of another person, they took the oath before the Areopagus, which were unusually solemn, and also intentional homicide cases at the Palladion were accompanied by ritual sacrifices. These practices were meant to discourage false or petty accusations. The practices also enhanced the civility of homicide cases. In this way, Athenian justice integrated both religious and civic considerations. 
Legal Procedure, State Violence, and Individual Responsibility
The Athenian concept of justice also extends to the way it addressed sanctioned and unsanctioned violence. The distinctions between the two forms of violence lie in the type of crime and the involvement of the victim's family in the justice process. The term sanctioned violence usually conveys the notion of intentional homicide, which was punishable before the Areopagus court, where personal vengeance was key and where the family of the dead was obliged to pursue justice. Unsanctioned violence, which frequently involved unintentional or accidental homicide, was handled by the Palladium court and involved a more family-centered process of seeking redress than a state-based punishment.
Riess contends that a direct state of violence over citizens was hard to justify, while a state of violence via legitimate collective judgment and formal state agents might be acceptable. He further observes that a third party did not remove responsibility and that an instigator could still be held liable for homicide.[footnoteRef:14] Authority and procedure were thus as important as causation. There was a distinction between punishment and private violence, and a killing could not be made legitimate simply because someone powerful wanted it. [14:  	Riess, Performing Interpersonal Violence, 93–94.] 

The execution of the generals after Arginusae, as brought to light by Mabel Lang, is one of the most controversial episodes in Athenian democracy. In 406, Athens defeated Sparta in a naval battle at Arginusae. Following this victory, however, not all of the Athenian sailors of damaged vessels were retrieved and not all of the dead were retrieved for burial. The generals stated that the operation would have gone ahead except for a severe storm. The generals said that the operation would have been carried out except for a severe storm. But six generals who went back to Athens were later collectively tried by the Athenian Assembly, found guilty and put to death. The episode was examined by Lang after a detailed study.
The case is significant because the generals do not seem to have been granted what would be considered in a normal case to be standard procedural remedies. The trial was collective, rather than individual which made it be viewed as being against the law. Socrates, who was one of the judges, refused to accept a collective vote by the Assembly that he felt was against the law. In his Apology, Plato depicts Socrates as challenging the process for being "unlawful," and Lang points out that later on, the Athenians themselves acknowledged that it was "unlawful" to try the generals collectively.[footnoteRef:15] This was not simply a murderous incident; it actually shows another equally close rule, which was that collective rage did not cancel out the need for legal formality or personal responsibility. [15:  	Mabel L. Lang, “Illegal Execution in Ancient Athens,” Proceedings of the American Philosophical Society 134, no. 1 (1990): 24–25.] 

Conclusion
The Ancient Athenian laws of murder provide a vivid illustration of the legal system's interest in the interplay of action, intention, circumstance and responsibility. Athenians did not consider all homicides to be the same. They emphasized the difference between intentional killing and accidental killing and justified homicide, showing that there was a need to understand the circumstances surrounding the deaths and the extent of the responsibility rightfully owed by the person responsible for the death. The different types of homicide such as intentional homicide, involuntary homicide, lawful homicide, and indirect “planning” were subjected to different courts and different penalties. The punishment also differed depending on class and citizenship. The role of intent was central, as it determined jurisdiction and punishment, even though responsibility still mattered. The complexity of the Athenian system is also demonstrated by its willingness to debate liability for indirect responsibility. Also, the Delphinion demonstrates that a confessed killer was held without any penalty when the situation justified the killing. 
The differences indicate that Athenians had a contextual, procedural, and relational understanding of justice. Justice had to consider the actor's intent and cause, but it also had to be accompanied by legal justification, legal jurisdiction, family involvement, solemnity and civility. Religious beliefs made homicide an even more serious crime, but the legal system did not classify all deaths as automatically unclean or deserving of punishment. Civic power would also have the authority to engage in lethal force, but the episode of Arginusae demonstrates the continued critical importance of procedure and individual adjudication. But, in classical Athens, killing was not solely a function of the will and not solely a function of causation. It was a decision on the nature of the death, which relationships were involved, if any, whether the act was in violation of or protection for established norms, and whether the community acted in response to the death through the law or through unchecked revenge.
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