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This book is based on three simple premises: politicsisconflictual, political process matters, andpolitics is everywhere. It reflects ourbelief thatpoliticsis explainable, thatpolitical outcomescanbeunderstoodintermsof decisionsmadeby individuals—andthattheaveragecollegeundergraduatecanmakesenseof   thepoliti- cal worldintheseterms. It focusesoncontemporary Americanpolitics, theeventsand outcomes that our students have livedthrough andknow something about. The result, we believe, isabook thatprovidesanaccessiblebutrigorousaccountof the American political system.
American Politics Today isalsotheproductof ourdissatisfactionwithexisting texts. Thirty yearsagowewereassistantprofessorstogetheratthesameuniversity, assigned to teach theintroductory class inalternate semesters. Though our graduate training wasquitedifferent, wefoundthatwesharedadeepdisappointmentwithavailable texts. Their wholesale focus on grandnormative concepts such ascivic responsibility or theiruseof advancedanalytic themesleftstudentswithlittleideaof how American politicsreally works, how eventsin Washington, D.C., affecttheireveryday lives, and how topiecetogether all the factsabout American politics intoacoherent explanation of why things happen asthey do. These texts didnot engender excitement, fascination, or even passing interest. Whatthey did was put students to sleep.
As withpreviouseditions, theoverarching goal of the Fifth Editionistomove beyondsimply describing whathappensin Americanpoliticstoexplaining behavior andoutcomes. Inpartwewishtocounterthewidespreadbelief among studentsthat politicsistoocomplicated, toochaotic, ortoosecretivetomakesenseof. Morethan
that, wewanttoempowerourstudents, todemonstratethateveryday Americanpoli- tics is relevanttotheirlives. Thisemphasisisalsoaresponsetothetypical complaint about Americangovernment textbooks—thatthey arefull of factsbutdevoidof useful information, andthatafterstudentsfinishreading, they arenobetterabletoanswer “why” questionsthanthey werebeforethey crackedthebook.
Inthisedition, wemaintainourfocusonconflictandcompromisein American politics—identifying what Americansagreeanddisagreeaboutandassessing how con- flictshapes Americanpolitics, fromcampaignplatformstopolicy outcomes. Though
thisemphasisseemsespecially timely giventhe 2016 electionsandtheprospectof continued deadlock in Washington, our aimis to gobeyond these events to identify a fundamental constantin Americanpolitics: thereality thatmuchof politicsisdriven
by disagreements over thescope andform of governmentpolicy, andthat compromise is anessential componentof virtually all significantchangesingovernmentpolicy.
Indeed, it isimpossibletoimaginepoliticswithoutconflict. Conflictwasembedded inthe Americanpolitical systemby the Founders, whosetupasystemof checksand
balancestomakesurethatnosinglegroupcoulddominate. The Constitution’sdivision of powerguarantees thatenacting andimplementing lawswill involveconflictand compromise. Furthermore, the Constitution itself was constructed as one long series of compromises. Accordingly, despite thegeneral dislike people have for conflict, our studentsmustrecognizethatconflictandcompromiselieattheheartofpolitics.
Throughoutthetext, weemphasizecommonsense, showing studentsthatpolitics insidethe Beltway isoftenstrikingly similartothestudents’ owneveryday interac-
tions. Forexample, whatsustainspolicy compromisesmadeby membersof Congress?
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Thefactthatthememberstypically havelong careers, thatthey interactfrequently
witheachother, andthatthey only deal withcolleagueswhohavekepttheirwordinthe past. Thesestrategiesarenotuniquetothepolitical world. Rather, theyembody rules of thumbthatmost people follow (or areatleastaware of) intheir everyday interac-
tions. Inshort, wetry tohelpstudentsunderstand Americanpoliticsby emphasizing how it isnotall thatdifferentfromtheworldthey know.
Thisfocusoncommonsenseiscoupledwithmany referencestothepolitical science literature. Webelievethatcontemporary researchhassomething tosay aboutpredic-
tionandexplanationof eventsthatstudentscareabout—andthattheseinsightscanbe taughtwithoutturning studentsintogametheoristsorstatisticians. Ourtextpresents theessential insightsofcontemporary research, motivatedby real-worldpolitical phe- nomena andexplained using textorsimplediagrams. Thisapproach givesstudentsa setof toolsforunderstanding politics, providesanintroductiontothepolitical science literature, andmatchesupwell withstudents’ common-senseintuitionsaboutevery- day life. Moreover, by showing thatacademic scholarship isnota blind alley or irrele- vant, this approach helps to bridge the gap between aninstructor’s teaching andhis or her research.
The Fifth Editionbuildsonthesestrengths. We’vecontinuedtostreamlineand improvethepresentationof textandgraphics, andaddedanew section,“What Dothe Numbers Say,” thatguidesstudents throughinterpreting quantitative information. Ourfocusonexplanationishammeredhomethroughoutthechapterswithnew “Why Should ICare” call-outs. New orrevisedchapteropenersusecontemporary storiesand examples (fromstudent loans tothethreatsposedby ISIS) tohighlighttheconflictand compromise theme. We refer to these openers throughout the chapters to illustrate and extend ourdiscussion. The“Takea Stand” sectionsnow explicitly arguebothsidesof policy questions. Finally, wehaveaddednew pull quotesandothersidebarmaterial to enhance thelivelinessof thetext.
Thetextcontinuestoberuthlessly contemporary, butalsoplacesrecenteventsin context. Althoughwedonotignore Americanhistory, ourstressisoncontemporary politics—onthedebates, actions, andoutcomesthatmostcollegestudentsareawareof. Focusing onrecenteventsemphasizestheutility of theconceptsandinsightsthatwe developinthetext. Italsogoesalong way towardestablishing therelevanceof theintro class. Thenew editiondiscussestheacceptanceof same-sex marriage, thedebateover immigrationreform, anddebatesoverincomeinequality—all issuesthat Americans careabout. Wehavealsodevotedconsiderablespacetodescribing the 2016 presiden-
tial race, working toshow how thecontestbetween Hillary Clintonand Donald Trump
fits intoabroadertheory of how candidatescampaignandhow votersdecide.
Finally, ourbookoffersanindividual-level perspectiveon America’sgovernment. Theessential messageisthatpolitics—elections, legislativeproceedings, regulatory choices, andeverything elsewesee—isaproductof thedecisionsmadeby real flesh- and-bloodpeople. Thisapproachgroundsourdiscussionof politicsinthereal world. Many  textsfocusonabstractionssuchas“theeternal  debate,”“thegreatquestions,” or “the pulse of democracy.” Webelieve thatthese constructs don’texplain where the debate, thequestions, oreven democracy comefrom. Nordothey helpstudents under- stand what’s going on in Washington, D.C., andelsewhere, asit’snot obvious thatthe participants themselves care much about these sorts of abstractions—quite the oppo- site, infact.
Wereplacetheseconstructswithafocusonreal peopleandactual choices. The primary goal istomakesenseof Americanpoliticsby understanding why politicians, bureaucrats, judges, andcitizensactasthey do. Thatis, wearegrounding our descrip- tionof Americanpoliticsatthemostfundamental level—anindividual facing adeci- sion. How, forexample, does avoter choose among candidates? Stated that way, it is

reasonably easy to talkabout where the choice camefrom, how theindividual might evaluate differentoptions, andwhy onechoicemightlookbetterthantheothers. Vot- ers’ decisions may beunderstood by examining thedifferentfeasiblestrategiesthey employ (issuevoting, retrospectiveevaluations, stereotyping, etc.) andby asking why somevotersuseonestrategy whileothersuseadifferentone.
By focusing onindividualsandchoices, wecanplacestudentsintheshoesof the decision makers, andinso doing, givetheminsightintowhy peopleactasthey do. We candiscuss, forexample, why a Housemembermightfavorenacting wasteful pork-barrel spending, eventhoughaproposal full of suchprojectswill makehiscon-
stituentseconomically worseoff—andwhy constituentsmightrewardsuchbehavior, evenif theysuspectthetruth. By taking thisapproach, wearenottrying toletlegisla- tors off thehook. Rather, webelievethatany real understanding of thepolitical process must beginwithasenseof thedecisionstheparticipantsmakeandwhy they make
them. Focusing onindividualsalsoseguesnaturally intoadiscussionof consequences, allowing ustomovefromexamining decisionstodescribing andevaluating outcomes. Inthisway, wecanshow studentshow large-scaleoutcomesinpolitics, suchasineffi- cientprograms, don’thappenby accidentorbecauseof malfeasance. Rather, they are
thepredictableresultsof choicesmadeby individuals(here, politiciansandvoters). Thepolicy chaptersinthe Full and Essentials Editionsalsorepresentadistinc-
tivefeatureof thisbook. Thediscussionof policy attheendof anintroclassoftenfits awkwardly withthematerial coveredearlier. It issupposedtobeaculminationof the semester-long discussionof institutions, politicians, andpolitical behavior, butinstead it oftenbecomesanafterthought that gets discardedwhentimerunsoutinthelastfew weeks of class. Ourpolicy chaptersexplicitly draw onpreviouschapters’ discussionsof theactorsthatshapepolicy: thepresident, Congress, thecourts, interestgroups, and parties. By doing so, these chapters show how all the pieces of the puzzle fit together.
Finally, thisbook reflectsourexperienceaspracticing scholarsandteachers, aswell asinteractionswithmorethanfifteenthousandstudentsinintroductory classesat several universities. Ratherthanthinking of theintroclassasaserviceobligation, we believeitoffersauniqueopportunity forfaculty todevelopabroadersenseof American politicsand Americanpolitical science, whileatthesametimegiving studentsthetools they needtobehaveasknowledgeablecitizensorenthusiastic political sciencemajors. We hopethatitworksforyouaswell asitdoesforus.
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The book’s “three key ideas”
are fully integrated throughout the text.
· Politics Is Conflictual andconflictandcompromiseareanormal, healthypartofpol- itics. Thequestionsdebatedinelectionsandthepolicyoptionsconsideredbypeople ingovernmentaregenerallymarkedbydisagreementatalllevels. Makingpolicy typicallyinvolvesimportantissuesonwhichpeopledisagree, sometimesstrongly; socompromise, bargaining, andtoughchoicesabouttrade-offsareoftennecessary.
· Political Process Matters becauseitisthemechanismwehaveestablishedtoresolve
conflicts andachievecompromise. Governmentalactionsresultfromconscious choices made by voters, elected officials, andbureaucrats. Themediaoftencover political issuesinthesamewaytheydosporting events, andthoughthismakesfor entertaining news, italsoleadscitizens tooverlook theinstitutions, rules, andproce- dures thathaveadecisiveinfluenceon Americanlife. Politicsreallyisnotjustagame.
· Politics Is Everywhere inthattheresultsof thepolitical processaffectall aspectsof
Americans’ everyday lives. Politicsgovernswhatpeoplecanandcannotdo, their quality of life, andhow they thinkabout events, other people, and situations.
New and revised “How It Works” chapter openers
feature hot-button political issues and pose the kinds of questions students might ask. For example, “When is discrimination legal and when is it not?” (Civil Liber-
ties) and “How do interest groups work? Do lobbying victories always go to the side with the most money?” (Interest Groups).
Organization around chapter goals
stresses learning objectives and mastery of core material.
· Chapter Goals appearatthebeginning of thechapterandthenrecuratthestartof therelevantsectionsthroughoutthechaptertocreateamoreactivereading expe- riencethatemphasizesimportantlearning objectives.
· Extensive end-of-chapter review sections organized around the Chapter Goals
includesectionsummaries, practicequiz questions, key terms, andsuggested reading lists. Studentshaveeverything they needtomaster thematerial ineach sectionof thechapter.
Special features for critical thinking
reinforce the three key ideas while introducing other important ways to think about American politics.
· “How It Works” graphics, newly redesignedforgreaterclarity, highlightkey polit- ical processesandstructuresandbuildgraphical literacy. The “How It Worksin
Practice” sectionof thesegraphicsshow how theprocessespresentedplay outina real-world political event.
· NEW “What Do the Numbers Say?” features developquantitativereasoning skills
by teaching students to read andinterpret data on important political issues and currentevents.

· NEW “Why Should I Care?” sections draw explicitconnectionsbetweenthechapter material andstudents’ lives.
· NEW “Did you know?” features and pull quotes givestudentstidbitsof information
thatmay inducequestions, anger, andmay eveninspirestudentstogetinvolved.
· Revised “Take a Stand” features addresscontemporary issuesinapro/conformat andinvitestudentstoconsiderhow  they  wouldarguetheirownpositiononthe topic. Each feature concludes withtwocritical-thinking questions.
· “Nuts & Bolts” features provide students with concise explanations of key
concepts, likethedifferencebetweencivil libertiesandcivil rights, differentkinds ofgerrymanders, andbrief summariesofcampaignfinancerules. Thesefeatures provide an easy way for quick study and review.
Tools for a dynamic classroom
· InQuizitive, Norton’s formative, adaptive assessment tool, accompaniesthe Fifth Editionof American Politics Today andreinforcesreadingcomprehensionwitha focus onthe foundations ofgovernmentandmajorpoliticalscienceconcepts. Guid- ingfeedbackhelpsstudentsunderstandwhytheiranswerswererightorwrongand steers them back to the text. Student knowledge is strengthened through questions thatcompelanalysisofthesystemsofgovernment,   animatedandstaticinfograph- ics, andimages, charts, andgraphsfromthistext. With InQuizitive, studentshave
theopportunitytoachievethemaximumscoreinalow-riskenvironment.
To learnmoreabout InQuizitive, visithttp://books.wwnorton.com/books/ inquizitive/overview/.
· Norton Coursepacks are free and open with no access codes, allowing youtoeasily
bring Norton’shigh-quality digital contentintoyourexisting learning manage- ment system. Thecontentisfully editableandisyourstokeepforever. The Norton Coursepackfor American Politics Today, Fifth Edition, containsthefollowing activities andquizzes:
· How to Read Charts and Graphs tutorial thatprovidesstudentswithextra
practiceandguidanceinterpreting commonrepresentationsof datathat they will encounterinthistextbookandintheworld,
· Pre-and post-test chapter quizzes thatassessstudentknowledgeofcore
concepts,
· Video exercises thatengagestudentsandhelpthemretainandapply infor- mationthroughsignificantevents,
· “How It Works” and “How It Works In Practice” animated graphics that guidestudentsthroughunderstanding political processesandinstitutions,
· Updated simulations thatshowstudentshowconceptsworkintherealworld,
· “By the Numbers” activities thatgivestudentsmorepracticewithquanti- tativeskillsandmorefamiliarity withhow political scientistsknow what they know, and
· “Take a Stand” exercises thatpresentstudentswithmultiplesidesof con-
temporary debates andaskthem to consider and refine theirownviews based on what they’ve learned.
· Test bank containsmorethan 1,800 questionstaggedtochapter-learning objec-
tivesandkeyedto Bloom’staxonomy.
· Instructor’s manual includeschapteroutlines, classactivities, anddiscussion questions.
· Instructor PowerPoints containsfully customizablelectureslideswithclicker
questions and“How It Works” and“How It Works in Practice” animated Power- Point slidesforoptimal classroompresentation.
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How does politics work and why does politics matter?

You have just lived through one of the most interesting presidential elec- tions in American history. For the first time, a major party nominated a woman as their candidate. Even so, the election was won by a newcomer to politics, Republican Donald Trump, who won his party’s nomination despite having a deeply problematic past, no political experience, and a campaign style that emphasized insult, innuendo, and attack. The campaign was one of the nastiest ever, exemplified by Trump’s repeated threats to jail Clinton if he became presi- dent, and his claim that a conspiracy of elites, media companies, and banks were working to rig the election and ensure his defeat. Yet Trump was able to win by rallying voters who wanted change and opposed immigration reform, and by raising questions about Clinton’s use of a private e-mail server while secretary of state and vowing to change the “culture of corruption.”
For most of you, this is the first presidential election you have paid much attention to, and it would be no surprise if you asked whether American politics always worked this way. Are presidential contests always drawn-out, contro- versial, and conflictual? Do they typically feature candidates as widely disliked as Clinton and Trump? Do candidates often attack their opponents in intensely personal terms, such as Trump’s referring to Clinton as “Crooked Hillary,” alleg- ing that she lacked the stamina and the judgment to be president, criticizing her appearance, or claiming she used drugs to enhance her debate performance? How often do significant numbers of party leaders abandon their nominees?
The easy answer is no: the 2016 presidential election is nottypical. Trump’s focus on general themes such as “make America great again” rather than specific policy proposals, his rejection of well-accepted campaign tactics, his charges
 (
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)of a rigged electoral process, claims of sexual assaultagainsthim, the dissen- tion within Republican ranks—all of these things are highly unusual. Even so, political science does a good job of explaining what happened in 2016. Trump’s nomination reflected the relatively extreme policy preferences held by the
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CHAPTER GOALS
Describe the basic functions of government.
pages 4–8

Define politics and identify three key ideas that help explain politics.
pages 8–14

Identify major sources of conflict in American politics.
pages 15–19

Explain how the American values of democracy, liberty, and equality work to resolve political conflict.
pages 20–23














The 2016 presidential campaign and the surprising election of Republican Donald Trump highlighted the conflicts deeply embedded in American political life. Issues surrounding race, ethnicity, gender, geography, education, income level, and sexual orientation all seemed to further divide an already polarized country. Now the questions emerge: How will Trump govern? Will the divisions in American politics only become deeper, or will President Trump fulfill his election-night pledge to represent all Americans and work to unite the country?

[bookmark: Making Sense of American Government and ][bookmark: _bookmark4]average Republican primary voter and an anti-Washington mood. The closeness of the general election reflects the role of party identification and economic conditions in vote decisions. And the omnipresent conflict seen in 2016 was not only due to candidates
or their campaign strategies—rather, it reflects sharp, sincere underlying differences between the parties (and their supporters) over what the federal government should and shouldn’t be doing.
In fact, the outcome of the 2016 elections illustrates how digging below the surface of political events can help to explain why things happen in American politics—the con- flicts and the political process that deals with them. But is conflict natural in American politics? Is this how politics really works? And why does politics matter in our lives?
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 (
DESCRIBE THE BASIC 
FUNCTIONS OF GOVERNMENT
)Conflicts within the government—say, over immigration policy—often reflect real divisions among American citizens about what government should do about certain issues. Groups on all sides of controversial issues pressure the government to enact their preferred policies.



Making sense of American government and politics
Thepremiseof thisbookissimple: American politics makessense. Whathappensinelec- tions, in Washington, D.C., andeverywhereelse—eventhe 2016 election— hasalogical andoftensimpleexplanation; wejusthavetoknow how tolookforit. By theendof the book, wehopeyougetreally goodatanalyzing thepoliticsyouseeeverywhere—inthe news andinyourownlife.
Thisclaimmay seemunrealistic orevennaive. Onthesurface, Americanpolitics oftenmakesnosense. Pollsshow strong supportforextreme, unconstitutional, or downright silly proposals. Candidatesputmoretimeintoinsulting theiropponents thanmaking crediblecampaignpromises. Membersof Congressseemmoreinter-
estedinbeating theirpolitical opponentsthangetting something done. Electionslook randomorevenchaotic. Andmany policy questions, fromreforming immigrationto deciding whattodoaboutclimatechange, seemhopelessly intractable.
Many people, webelieve, havegivenupon Americanpoliticsbecausethey don’t
understandthepolitical process, feel helplesstoinfluenceelectionoutcomesorpolicy making, andbelievethatpoliticsis irrelevanttotheirlives. Many peopledislikedboth
[image: ]

[bookmark: Why Do We Have a Government? ][bookmark: _bookmark5]of thecandidates running in 2016, and saw thisasmore evidence that American pol- itics donotworkwell. Since you aretaking aclasson Americanpolitics, wehope you have not given up on politics entirely. It is not ourgoal toturnyouintoapolitical junkie or apolicy expert. Youdon’tneedtobecompletely immersedinpoliticstomakesense of it, but wehopethatafter finishing thisbook youwill have a basic understanding of
thepolitical processandwhy itmatters.
Onegoal of thisbook is tohelpyoutakeanactiveroleinthepolitical process. A func- tioning democracy allowscitizenstodefercomplicatedpolicy decisionstotheirelected leaders, butitalsorequirescitizenstomonitorwhatpoliticiansdoandtohold them accountable at thevoting booth. Thisbook will helpyou accomplish thisimportant duty by providing theanalytical skillsyouneedtomakesenseof politics, evenwhenit initially appearstomakenosenseatall.
We arenotgoing tospendmuchtimetalking abouthow Americanpoliticsshould be. Rather, ourfocuswill beonexplaining Americanpoliticsasitis. Herearesome other questions wewill examine:

· Why don’tpeople vote? Why do peoplevote? How dothey decidewhotovotefor?
· Why dosomany peoplemistrustpoliticiansandthepolitical system?
· Why can’t Congress getthings done? Why canthey getanything done?
· Why is the Supreme Courtsopolitical?
· Can presidents do whatever they want? Why can’tthey domore?
· Is themediabiased?

We will answerthesequestionsandmany othersby applying threekey ideasabout thenatureof politics: politicsisconflictual, political processmatters, andpoliticsis everywhere. But first, webeginwithan even more basic question: Why dowe have a government?


Why do we have a government?
As wepreparetoaddressthisquestion, let’sagreeonadefinition: government is the systemforimplementing decisionsmadethroughthepolitical process. All countries havesomeformofgovernment, whichingeneral servestwobroadpurposes: toprovide orderandtopromotethegeneral welfare.
To Provide Order At abasic level, theanswertothequestion“Why dowehavea government?” seemsobvious: without government therewouldbechaos. Asthe seventeenth-century Britishphilosopher Thomas Hobbessaid, life inthe“stateof nature”(thatis, withoutgovernment) wouldbe“solitary, poor, nasty, brutish, and short.”1 Withoutgovernmenttherewouldbenolaws—peoplecoulddowhateverthey wanted. Even if people tried to developinformal rules, there wouldbeno way to guar- anteeenforcementof thoserules. Accordingly, oneof themostimportantrulesof government ispolicing—making surethatpeopleobey thelaw andprotecting citizens fromthreatscoming fromoutsidethenation.
The Foundersofthe United Statesnotedthiscrucialroleinthe Constitution’spream- ble: two of the central goals of governmentare to “provide for the common defense” and to “insuredomestic Tranquility.” Theformer refers to military protection againstfor- eign invasion andthe defense ofournation’s commonsecurityinterests. The latterrefers to law enforcementwithinthe nation, which today includes the National Guard, Federal Bureau of Investigation (FBI), Department of Homeland Security, state andlocalpolice, andthecourts. Soataminimallevel, governmentisnecessarytoprovidesecurity.



government
Thesystemforimplementing decisions made throughthepolitical process.




















factions
Groupsof like-mindedpeoplewho try to influencethegovernment.
Americangovernmentissetupto avoid domination by any oneof these groups.

separation of powers
Thedivisionof governmentpower acrossthejudicial, executive, and legislativebranches.

checks and balances
A systeminwhicheachbranchof government hassome power over the others.


federalism
Thedivisionof poweracrossthe local, state, andnational levelsof government.

public goods
Servicesoractions(suchasprotecting theenvironment) that, onceprovided tooneperson, becomeavailableto everyone. Governmentistypically needed toprovidepublic goods becausethey will beunder-provided by thefreemarket.
collective action problems
Situationsinwhichthemembersof agroupwouldbenefitby working togethertoproducesomeoutcome, buteachindividual isbetteroff refusing tocooperateandreaping benefitsfromthosewhodothework.

However, there’smoretoitthanthat. The Founderscitedthedesireto“establish Justice . . . andsecurethe Blessings of Liberty toourselvesandour Posterity.” Butdo we needgovernmentto do thesethings? Itmay beobviousthatthepolicepower of the nation is required to prevent anarchy, but can’tpeople have justice andliberty without government? Inaperfectworld, maybe, butthe Foundershadamorerealisticview of
human nature. As James Madison, oneofthefoundingfathers(andthefourthpresident of the United States), said, “But what isgovernmentitself, but thegreatest of all reflec-
tionsonhumannature? Ifmenwereangels, nogovernmentwouldbenecessary. If angelsweretogovernmen, neitherexternal norinternal controlsongovernmentwould benecessary.”2 Furthermore, Madisoncontinued, peoplehaveavariety ofinterests
thathave“dividedmankindintoparties, inflamedthemwithmutual animosity, and rendered themmuch more disposedtovex and oppress each other thantoco-operate for theircommongood.”3 Thatis, withoutgovernmentwewouldquickly beheaded toward Hobbes’s nasty and brutish state of nature because of differencesinopinion about whatsociety shouldlooklike. Having agovernment means thatpeoplecannotact unilaterally againsteachother, butitalsocreatesanew problem: peoplewill try touse
thegovernmentanditspowerstoimposetheirviewsontherestofsociety.
Madison’sviewofhumannaturemightsoundpessimistic, butitwasalsorealistic. He assumedthatpeoplewereself-interested: wewant  whatisbestforourselvesand for ourfamilies, andtosatisfy thoseinterestswetendto form groupswithlike-minded people. Madisonsaw thesegroups, whichhecalled factions, asbeing opposedtothe public good, andhisgreatest fear was of tyranny by afactionimposing itswill on the rest of the nation. For example, if one group took powerand established anofficial state religion, thatfactionwouldbetyrannizing peoplewhopracticedadifferentreligion.
Thistypeof oppressionisprecisely why many of theearly Americancolonistsfled Europeinthefirstplace.
So governmentisnecessary toavoidtheanarchy of thestateof natureandthe rightkindof governmentisneededtoavoidoppressionby whoevercontrolsthe
policy-making process. Aswewill discussin Chapters 2 and 3, America’sgovernment seekstocontrol theeffectsof factionsby  dividing  governmentpowerinthreemain ways. First, the separation of powers dividesthegovernmentintothreebranches— judicial, executive, andlegislative—and assigns distinct duties to each branch. Second, thesystemof checks and balances giveseachbranchsomepowerovertheothertwo. (Forexample, thepresidentcanvetolegislationpassedby Congress; Congresscan impeachthepresident;  andthe   Supreme   Courthasthepowertointerpretlawswritten by Congress to determine whether they are constitutional.) Third, federalism divides poweryetagainby allotting differentresponsibilitiestolocal, state, andnational gov- ernments. Withpowerdividedinthisfashion, Madison reasoned, no single faction coulddominatethegovernment.

To Promote the General Welfare Thepreambletothe Constitutionalsostatesthat thefederal governmentexiststo“promotethegeneral Welfare.” Thismeanstackling
thehardproblemsthat Americanscannotsolveontheirown, suchastaking careof the poor, thesick, ortheaged, anddealing withglobal issueslikeclimatechange, terror- ist threats, andpoverty inothercountries. However, governmentinterventionis not
inevitable—peoplecandecidethattheseproblemsaren’tworthsolving. Butif people do
want to address these large problems, governmentaction isnecessary because public goods suchasthesearenotefficiently providedby thefreemarket, eitherbecauseof collective action problems orforotherreasons.
It iseasy fortwopeopleorevenasmall grouptotackleacommonproblemwithout thehelpof government, but 1,000 people(tosay nothing of themorethan 320 million
inthe United Statestoday) wouldhaveavery difficulttime. They wouldsufferfromthe

[image: ] [image: ]
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[bookmark: Forms of Government][bookmark: _bookmark6]free rider problem—thatis, becauseitisineveryone’sowninteresttoletsomeoneelse do thework, thedangeristhatnoonewill contribute, eventhougheveryonewantsthe outcome that collective contributions wouldcreate. A government representing more than 320 millionpeoplecanprovidepublic goods, suchasprotecting theenvironment or defending the nation, thatall those people acting on their own wouldbeunable to provide, sopeople elect leaders and pay taxes to provide those public goods.
Collectiveactionproblemsarecommoninmodernsociety. Educationisagreat example. Youbenefitpersonally fromyourcollegeeducationintermsof theknowledge andexperienceyougainandperhapsfromthehighersalary youwill earnbecause
of your college degree. However, society alsobenefitsfromyoureducation. Your employerwill benefitfromyourknowledgeandskills, aswill peopleyouinteractwith. Ifeducationwereprovidedsolely by thefreemarket, thosewhocouldaffordschooling would beeducated, buttherest would not, leaving alargesegmentof society withlittle or no education andtherefore unemployable. So, public education, like many import- antservices, benefitsall levelsof society andmustbeprovidedby thegovernmentfor
thegeneral welfare.
Now thatweunderstand why wehaveagovernment, thenextquestionis: What does thegovernment do to“insure domestic Tranquility” and“promotethegeneral Welfare”? Many visiblecomponentsof thegovernmentpromotethesegoals, fromthe
policeandarmedservicestothe Internal Revenue Service, Federal Reserve, Postal Ser- vice, Social Security Administration, National Aeronauticsand Space Administration, Departmentof Education, and Foodand Drug Administration. Infact, it ishardtofind anaspectof everyday life thatdoesnotinvolvethegovernmentinsomeway, eitheras
aproviderof public goods, suchasnational defense, interstatehighways, andnational parks, asaprotector of civil liberties, asanenforcer of lawsandproperty rights, orasa regulatorofindividual orcorporatebehavior.


Forms of government
Whileall governmentsmustprovideorderandpromotethegeneral welfare, there aredifferenttypesof governments. Greek political philosopher Aristotle, writing in thefourthcentury BC, developedaclassificationschemeforgovernmentsthatisstill
useful. Aristotledistinguishedthreepuretypesof governmentbasedonthenumberof rulersversusthenumberofpeopleruled: monarchy (ruleby one), aristocracy (ruleby
thefew), andpolity (ruleby themany—suchasthegeneral population).



Two important government functions described in the Constitution are to “provide for the common defense” and “insure domestic Tranquility.” The military and local police are two of the most commonly used forces the government maintains to fulfill those roles.


free rider problem
Theincentivetobenefitfromothers’ work withoutmaking acontribution, whichleadsindividualsinacollective actionsituationtorefusetowork together.














DID YOU KNOW?


 (
64%
)of the world’s population lives in countriesconsideredtobefreeor partly free. All countriesconsidered not free are in Asia or Africa.
Source: Freedom House

[bookmark: What Is Politics? ][bookmark: _bookmark7]Additional distinctions canbe made within Aristotle’s thirdtype—constitutional republicangovernments—basedon how they allocatepoweramong the execu-
tive, legislative, andjudicial branches. Presidential systems suchas we have inthe United States tendto follow aseparationof poweramong the three branches, while parliamentary systems such as the one inthe United Kingdom electthe chief exec- utive from the legislature, so there is much closercoordination betweenthose two branches.
Wecanfurtherrefine Aristotle’sthirdtypeby considering therelationshipsamong differentlevelsof thegovernment. Inafederal systemsuchasthe United States, power is sharedamong thelocal, state, andnational levelsof government. Inaunitary system (such asthe United Kingdom), all powerisheldatthenational level. A confederation
[image: ](like Switzerland) isalesscommonformof governmentinwhichstatesretaintheirsov- ereignty andautonomy butformalooseassociationatthenational level.












politics
Theprocessthatdetermineswhat government does.

What is politics?
 (
POLITICS 
AND 
IDENTIFY THREE KEY IDEAS 
THAT
 
HELP
 
EXPLAIN
 
POLITICS
)We define politics astheprocessthatdetermineswhatgovernmentdoes. You may considerpoliticsthesamething asgovernment, butweviewpoliticsasbeing much broader; it includeswaysof behaving andmaking decisionsthatarecommoninevery- day life. Many aspectsofourdiscussionofpoliticswill probably soundfamiliarbecause your life involvespolitics onaregularbasis. Thismay soundalittle abstract, but it should become clear inlight of thethree key ideas of thisbook (see the How It Works
graphicinthischapter).
First, politics is conflictual. The questions debated inelection campaigns andin Washington andtheoptionsconsideredby policy makersgenerally involvedisagree- ment at all levels. Thefederal government doesnotspend muchtime resolving issues thateveryoneagreesshouldbedecidedinaparticularway. Rather, making govern- ment policy involvesissuesonwhichpeopledisagree, sometimes strongly, which makescompromisedifficult—andthisisanormal, healthy partofpolitics. Although compromise may bedifficult, it is often necessary to produce an outcome thatcanbe enacted andimplemented.
Second, political process matters. Governmental actions don’thappenby accident— they resultfromconsciouschoicesmadeby electedofficialsandbureaucrats. Politics, astheprocess thatdetermines whatgovernments do, puts certainindividuals into positions of powerandmakes therules thatstructuretheirchoices. Themediaoften coverpolitical campaigns theway they wouldreportonaboxing matchorthe Super Bowl, focusingonthecompetition, rivalries, andentertainingstories, whichcanlead peopleto overlook theinstitutions, rules, andprocedures thathaveadecisiveinflu- ence onpolitics. Indeed, thepolitical process is the mechanism forresolving conflict. Themostobvious exampleof thepolitical process atwork is elections, whichdemoc- raciesusetoresolveafundamental conflictinsociety: deciding who shouldleadthe country.
Third, politics is everywhere. Decisions about what government should do or who should bein charge areintegral to society, andthey influence the everyday lives of all Americans. Politicshelpstodeterminewhatpeoplecanandcannotdo, theirquality of life, andhow they thinkabout events, people, and situations. Moreover, people’s political thoughtandbehavioraredrivenby thesametypesof calculationsand
decision-making rulesthatshapebeliefsandactionsinotherpartsof life. Forexample,

[bookmark: How It Works: Three Key Ideas for Unders][bookmark: _bookmark8]How it works: in theory
Three Key Ideas for Understanding Politics


Politics Is Conflictual
Conflict and compromise are natural parts of politics.
Political conflict over issues
like the national debt, abortion, and health care reflects disagreements among the American people and often requires compromises within government.




[image: ]Political Process Matters
How political conflicts are resolved is important.
Elections determine who represents citizens in government.
 (
Critical
 
Thinking
One
 
implication
 
of
 
the
 
idea that
 
politics
 
is
 
conflictual
 
is 
that
 
politicians
 
may
 
not
 
want to negotiate compromises on 
important policy questions. Why do you think politicians 
sometimes refuse to compro- mise
 
rather
 
than
 
work
 
together 
to
 
get
 
things
 
done?
Think
 
back
 
to
 
the
 
discussion 
of the 2016 election at the 
beginning
 
of
 
this
 
chapter.
 
Even 
though
 
this
 
election
 
was
 
not 
typical,
 
in
 
what
 
ways
 
does
 
it 
illustrate
 
the
 
three
 
key
 
ideas 
described
 
here?
)Rules and procedures determine who has power in Congress and other branches of government.



[image: ]Politics Is Everywhere
What happens in government affects our lives in countless ways.
Policies related to jobs and the economy, food safety and nutrition, student loans, and many other areas shape our everyday lives.
 (
Whatis
 
politics?
9
)We see political information in the news and encounter political situations in many areas of our lives.
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)
[bookmark: Politics Is Conflictual ][bookmark: _bookmark9]deciding whichpresidential candidatetovoteforissimilarto deciding whichcollegeto attend. Forcandidates, youmightconsiderissuepositions, character, andleadership ability, whileforcollege youwouldweighwhichschool fitsyouracademic goals, how much tuitionyoucanafford, andwheredifferentschoolsare located. Inbothcasesyou aremaking adecisionthatwill satisfy thecriteriamostimportanttoyou.

Politics is conflictual
Political scientistshavelong recognizedthecentral roleof conflictinpolitics.
Infact, oneprominenttheory inthemid-twentiethcentury saw conflictbetweeninter- estgroupsasexplaining mostoutcomesin Americanpolitics. Thepolitical scientist
E. E. Schattschneiderarguedthatthescopeof political conflict—thatis, how many peopleareinvolvedinthefight—determineswhowinsinpolitics. Othershaveargued thatsomeconflictishelpful forsmall groups: if nobody challengesawidely sharedbut flawedview, peoplemay convincethemselvesthattheobviousflawsarenotaproblem. Bureaucratic politics, congressional politics, elections, andeven Supreme Courtdeci- sionmaking haveall beenstudiedthroughthelensof political conflict.4
Despitetheconsensusthatconflictinpoliticsisinevitable, mostpeopledonotlike conflict, eitherintheirpersonal livesorinpolitics. Youprobably haveheardpeoplesay thatthethreetopicsoneshouldnotdiscussinpolitecompany aremoney, religion, and politics. Indeed, sincethe 1950spolitical scientistshavefoundstrong evidencethat peopleavoiddiscussing politicsinordertomaintainsocial harmony.5
Many people apply theirdisdainfor conflict topoliticiansaswell. “Why is there somuchpartisanbickering?” ourstudentsfrequently ask. “Why can’tthey justget
along?” Many suchcommentswerevoicedduring recentnegotiationsoverbudgets,
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[image: ]Conflict is inherent in American politics, a fact that has been driven home by the ongoing national debate over health care reform. Here, supporters and opponents of same- sex marriage argue in front of the
Supreme Court building in Washington on the day the Court heard arguments in Obergefell v. Hodges, the 2015 case that legalized same-sex marriage throughout the nation. #Obergefell #SCOTUS

surveillance, andforeignpolicy, andduring many otherlegislativefightsinrecent years.
This dislikeof conflict, andof politicsmoregenerally, producesadesireforwhat political scientists John R. Hibbing and Elizabeth Theiss-Morsecall “stealthdemoc- racy”—thatis, nondemocratic practicessuchasrunning governmentlikeabusiness or taking actionwithoutpolitical debate. Inessence, thisideareflectsthehopethat everything wouldbebetter if we could just takethepolitics out of politics. Hibbing and Theiss-Morsearguethat, tocombatthisbelief, weneedtodoabetterjobof educating peopleaboutconflictandpolicy differencesandthatthefailuretodoso“isencourag- ing studentstoconcludethatreal democracy isunnecessary andstealthdemocracy
will dojustfine.”6 Conflictcannotbeavoidedinpolitics; ignoring fundamental dis- agreementswill notmakeconflictgoaway.
Theargumentoverabortionisagoodexample. Abortionrightshavebeenaperen- nial topic of debatesincea 1973 Supreme Courtdecisionheldthatstatelawsbanning abortion wereunconstitutional. Surveys about abortion rightsshow thatpublic opin- ion spansawiderangeof policy options, withlittleagreementaboutwhich policy is best. (In Chapter 6, wewill examinethepolitical implicationsof thiskindof broad disagreement.) Suchconflictsreflectintensedifferencesof opinionthatarerootedin self-interest, ideology, andpersonal beliefs. Moreover, insuchsituations, nomatter what Congressdoes, many peoplewill beunhappy withtheresult. Youmightexpect thatpoliticianswill ultimately findaway tocompromisethatsatisfieseveryone, but
thisisnotalwaystrue. Inmany cases, nosinglepolicy choicesatisfiesevenaslight majority of electedofficialsorcitizens.
Theideathatconflictisnearly alwaysapartof politicsshouldbenosurprise. Situa- tionsinwhicheveryone(oralmosteveryone) agreesaboutwhatgovernmentshouldbe doing areeasy toresolve: eitherapopularnew policy isenactedoranunpopularissue isavoided, andthedebatemovesoff thepolitical agenda. Althoughissueswherethere is consensusresolvequickly anddisappear, conflictual issuesremainontheagendaas thewinnerstry toextendtheirgainsandthelosersworktoroll backpolicies. Thus, one
reason thatabortion rightsisaperennial issue incampaigns and congressional debates is thatthereis nonational consensusonwhentoallow abortions, noindicationthatthe issueis becoming lessimportanttocitizensorelectedofficials, andnosignof acompro- misepolicy thatwouldattractwidespreadsupport.
An importantconsequenceof theinevitableconflictsin Americanpoliticsisthat compromiseandbargaining areessential togetting thingsdone. Politicianswho bargainwithopponentsarenotnecessarily abandoning theirprinciples; striking a deal may betheonly way tomakesomeof thepolicy changesthey want. Moreover, agreementsometimesexistseveninthemidstof controversy. Forexample, surveys thatmeasureattitudesaboutabortionfindwidespreadsupportformeasuressuchas
prohibiting governmentfunding forabortions, requiring parental notificationwhena minorhasanabortion, orrequiring doctorswhoperformtheproceduretopresenttheir patients withinformationonalternatives such asadoption.
Anotherconsequenceof conflictisthatitisalmostimpossibletogetexactly what you wantfromthepolitical process. Evenwhenasignificantpercentageof thepopu- lation isunitedbehindcommongoals—suchassupporters of Barack Obamaafterthe 2012 election, who favored immigration reform and additional control on handguns, or Republicans, whowantedtoshrinkgovernmentandrepeal Obamacare—these
individualsalmostalwaysfindthatthey needtoacceptsomething shortof theirideal to attract enough supporttoimplement policy change. Republicans, forexample, hadto accept that Obamacare washeretostay, at leastforthemoment. Theneedforcompro- misedoesnotmeanthatchangeisimpossible, only thatwhatisachievableoftenfalls short of individuals’ demands.
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[image: ]When everyone (or almost everyone) agrees about a policy or problem, the issue is generally dealt with quickly and without much conflict.
In a rare example of compromise and cooperation, Republican and Democratic members of Congress along with students, teachers, and administrators applaud as President Obama signs the Every Student
Succeeds Act in December 2015, which reduced the federal government’s authority over state education standards. #EveryStudentSucceeds
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As long as the reason of man continues fallible, and he is at liberty to exercise it, different opinions will be formed.
— James Madison
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[bookmark: Political Process Matters][bookmark: _bookmark10]Political process matters
Thepolitical processisoftendescribedlikeasporting event, withafocusonstrategies andultimately on“winning.” Infact, the National Journal magazineregularly pub- lishedasegmenttitled“The Play of the Day” onitsonlinesite. Thisfocusoverlooksan importantpoint: politicsistheprocessthatdetermineswhatgovernmentdoes, noneof which is inevitable. Public policy—everything from defending the nation to spending on Medicare—is up for grabs. Andthepolitical process determines these government actions. It isnotjustagame.
Electionsareanexcellentexampleof theimportanceof thepolitical process. Elec- tionsallow voterstogivefellow citizensthepowertoenactlaws, writebudgets, and appointseniorbureaucratsandfederal judges. Itmatterswhogetselected. Afterthe 2008 election, when Democratsstrengthenedtheircontrol of Congressandcaptured thepresidency, they enactedamassiveeconomic stimuluspackageandnew policies for alternativeenergy, global warming, education, healthcare, regulationof themort- gageandfinancial sectors, andtheplanforfighting thewarsin Iraqand Afghanistan. Clearly, political processmatters: if the 2008 electionhadgonetheotherway, policies inall theseimportantareaswouldhavebeensignificantly different. Thesameistrue for the 2016 election, giventhecandidates’ sharpdisagreementsontrade, gunrights, immigration, andotherissues. Again, electionsmatter.
Yet politicsismorethanelections. Asyouwill see, many membersof thefederal bureaucracy haveinfluenceoverwhatgovernmentdoesby virtueof theirrolesindevel- oping andimplementing governmentpolicies. Thesameistrueforfederal judges, who review governmentactions to seeif they are consistent withthe Constitution and other federal laws. Theseindividuals’ decisionsarepartof thepolitical process, eventhough they arenotelectedtotheirpositions.
Ordinary citizensarealsopartof politics. They canvote; donatetimeormoney to interestgroups, party organizations, orindividual candidates; ordemandactionfrom thesegroupsorindividuals. Suchactionscaninfluencegovernmentpolicy, eitherby determining whoholdsthepowertochangepolicy directly orby signaling topolicy makerswhichoptionshavepublic support.
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[image: ]The political process mattered in the 2016 presidential election, from
determining who the candidates were, to affecting which states received the most attention from the campaigns. Here, Hillary Clinton is shown debating Donald Trump.

[bookmark: Politics Is Everywhere][bookmark: _bookmark11]Anotherimportantelementofpoliticsisthewebofrulesandproceduresthatdeter- mineswhohasthepowertomakechoicesaboutgovernmentpolicy. Theserulesrange fromtherequirementthatthepresidentmustbeborna U.S. citizen, totherulesthat structuredebatesandvoting inthe Houseandthe Senate, totheproceduresforapprov- ing new federal regulations. Seemingly innocuousrulescanhaveanenormousimpact on what can or does happen, which meansthat choices about these rulesareactually choices about outcomes. Theability to determine political rulesempowersthepeople whomakethesechoices.

Politics is everywhere
Even thoughmost Americanshavelittleinterestinpolitics, mostofusencounteritevery day. Whenyou read thenewspaper, watch television, go online, or listen to the radio you’ll almostsurelyencounterapoliticalstory. Whenyouarewalkingdownthestreet, youmay see billboards, bumperstickers, or T-shirtsadvertisingacandidate, apoliticalparty, an interestgroup, oranissueposition. Someonemayaskyoutosignapetition. Youmaywalk past ahomelessperson andwonder whether awinningcandidate followed through on her promiseto help. Youmayglance ata headline aboutviolence inthe Middle Eastand wonder if Americashouldbe“puttingbootsontheground”(sendingintroops).
Many peoplehaveaninterestinputting politicsinfrontof usonadaily basis. Inter- estgroups, political parties, andcandidatesworktoraisepublic awarenessofthepolit- ical processandtoshapewhatpeopleknow andwant. Moreover, the news mediaoffer extensivecoverageofelectionsandgoverning andhow governmentpoliciesaffect ordinary Americans. Through effortslikethese, politicsreally iseverywhere.
Politics isalsoafundamental partofhow Americans thinkaboutthemselves. Virtu- allyallofuscannameourpartyidentification(Democrat, Republican, orindependent)7 andcanplaceourviewsonacontinuumbetweenliberalandconservative.8
Politics iseverywhere inanother importantway, too: actions bythe federalgovern- menttouchvirtuallyeveryaspectofyourlife. Figure 1.1 showsatimelineforatypical college student on atypical day. Asyoucansee, from themomentthis student wakes upuntiltheendofthedayhisorheractionsareinfluencedbyfederalprograms, spend- ing, andregulations. Asyouwillseeinlaterchapters, it’snotsurprisingthatthefederal government touchesyoureverydaylifeinsomany ways. Thefederal government is extraordinarily largeregardless ofwhetheryoumeasurespending(nearly$4 trilliona
year), numberofemployees (overtwomillionifyouinclude contractworkersandpostal serviceemployees), ornewregulations(over 80,000 pagesperyear).9
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I’ll let you write the substance, you let me write the procedure, and I’ll screw you every time.
—John Dingell
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The idea that “politics is everywhere” means that government actions touch virtually all aspects of our lives, from requiring drone owners
to register with the Federal Aviation Administration to mandating equal funding for men’s and women’s sports in high schools and colleges. Moreover, everyday life often helps us to make sense of politics and politicians,
[image: ]such as Republican presidential candidate Ted Cruz’s claim that Star Trek’s Captain Picard was a Democrat while Captain Kirk was a Republican. #FAADrones #TitleIX #StarTrek
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FIGURE
1.1 7:30	Wake up in dorm funded by federal program.

Government in a Student’s Daily Life
On a typical day, the government plays a critical role in a student’s daily life through federal programs, regulation, and spending. In addition to what is listed here, in what other aspects of your life does government play a part?

8:00	Eat cereal regulated by Food and Drug Administration.
8:15	Get dressed in clothing subject to import tariffs and regulations.
8:30	Read weather reports that use data from the National Weather Service.
9:00	Check e-mail using Internet developed with federal funding.
10:00	Drive to school in car whose design is shaped by federal regulations.
10:30	Drive past post office, military recruitment office, and environmental cleanup site.
11:00	Attend lecture by professor whose research receives federal funding.
4:00	Ride home from school on federally subsidized mass transit.
7:30	Pay bursar bill using federally funded student loan.
8:00	Call friend on cellular network regulated by the Federal Communications Commission.
10:00	Watch TV program on station that has federal license.
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Just because you do not take an interest in politics does not
mean that politics will not take an interest in you.
—Pericles

Moreover, theideathat politics iseverywherehasadeeper meaning: people’spoliti- cal behavior is similartotheirbehaviorintherestoftheirlives. Forexample, collective action problems occurwhen youlivewithroommates andneedtokeepcommon areas neat andclean. Everyone hasaninterestinacleanarea, buteachpersonisinclined tolet someone else dothework. The sameprincipleshelpustounderstandcampusprotests of tuitionhikes, alcohol bans, or changes ingraduation requirements in terms of which
kindsofissuesandcircumstancesfostercooperation. Ineachcase, individualfreeriders acting intheir ownself-interestmayundermine the outcomethat mostpeopleprefer.
Similarly, convincing like-mindedindividualstocontributetoapolitical group’s lobbying effortsisnoeasy task. Eachwould-becontributorof timeormoney alsohas
theopportunity tobeafreeriderwhorefusestoparticipateyetreapsthebenefitsof oth- ers’ participation. Because of these difficulties, somegroupsof peoplewithcommon goals remainunorganized. Collegestudentsarea good example: many wantmorestu- dent aidandlowerinterestratesongovernment-subsidizedstudent loans, butthey fail toorganizepolitically towardthoseends.
Thissimilarity, betweenbehaviorinpolitical situationsandintherestoflifeisno surprise; everything thathappensinpoliticsistheresultof individuals’ choices. And
theconnectionsbetweenpoliticsandeveryday lifemeanyoualready know moreabout politicsthanyourealize.




“Why Should
I Care?”

The three key ideas should be the first thing you think of when you are trying to make sense of a political situation. Focusing on conflict helps you to understand what is at stake. Focusing on rules helps to explain the strategies that participants use to achieve their goals. And the idea that politics is everywhere is there to remind you that conflicts over government policy are not something that happen to other people—for better or worse, the outcome of political conflicts can touch virtually all aspects of our lives.

[bookmark: Sources of Conflict in American Politics][bookmark: Economic Interests][bookmark: Cultural Values][bookmark: _bookmark12]Sources of conflict in American politics
Conflictmustbeaddressedinordertofindcompromiseandenactpolicy. Sometimes, however, disagreementsresistresolution becauseof inherent differences among peo- ple andtheir opinions about governmentandpolitics.


Economic Interests
People’s economic intereststoday vary widely, andthey constituteasourceof conflict inpolitics. Incontrast, relativeeconomic equality wasadefining characteristic of
our nation’s early history—at leastamong white men, since small landowners, busi- nessmen, craftsmen, andtheir familiesconstitutedalargemajority of the nation’s population. Comparedwithour Europeancounterparts, the United Stateshasbeen relatively freefromclass-basedpolitics. Overtime, ournationhasbecomemorestrat- ifiedby class, tothepointthatthe United Stateshasoneof thehighestlevelsof income inequality among developednations. Nonetheless, acommitmenttothe free market (aneconomic systembasedoncompetitionamong businesseswithoutgovernment interference) andto economicindividualism (theautonomy of individualstomanage
theirownfinancial decisionswithoutgovernmentinterference) remainscentral toour national identity.
Today thereareimportantdifferencesamong Americancitizens, interestgroups, andpolitical partiesintermsof theireconomic interestsandfavoredeconomic pol- icies. Democratic politicians andactiviststendto favor more redistributive tax
policies andsocial spending onprogramsforthepoor. Democratsarealsomore
inclinedtoregulateindustry toprotecttheenvironmentandensureworkerandprod- uctsafety, buttheytendtofavorfewerrestrictionsonthepersonal behaviorofindivid- uals. Republicansfavorlowertaxesandlessspending onsocial policies. Theyarealso more supportivethan Democrats of thefreemarket andlessinclinedtointerferewith businessinterests, althoughmany Republicansfavorregulationof individual behav- iors, suchasabortion andsame-sex marriage.


Cultural values
Anothersourceof conflictin Americanpoliticsisdiffering cultural values. Forexam- ple, political analysts often focusattention on the culture wars inthe United States between“red-state” Americans, whotendtohavestrong religiousbeliefs, and“blue- state” Americans, whotendtobemoresecular. (Thecolorcoding of thestatescomes fromtheelection-nightmapsontelevisionthatshow thestatescarriedby Republican candidatesinredandthosewonby Democratsinblue—butseethe What Dothe Num- bers Say? featureforamorenuancedtakeonthis.)
Althoughtheprecisemakeupandimpactof “valuesvoters” isstill debated, thereis no doubtthatmany Americans disagreeoncultural andmoral issues. These include
thebroadcategory of “family values”(suchaswhetherandhow toregulatepornogra- phy, gambling, andmediaobscenity andviolence); whethertosupplement theteach- ing of evolutioninpublic schoolswithintelligentdesignandcreationism; same-sex
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)free market
An economic systembasedon competitionamong businesses
withoutgovernmentinterference.




redistributive tax policies
Politics, generally favored by Democratic politicians, thatuse taxationtoattempttocreatesocial equality (forexample, highertaxation of therichtoprovideprogramsforthe poor).








culture wars
Political conflictinthe United States between“red-state” Americans, who tendtohavestrong religiousbeliefs, and“blue-state” Americans, who tendtobemoresecular.
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WHAT DO
THE NUMBERS SAY?































Source: Provided by Robert J. Vanderbei, Princ- eton University, “2016 Presidential Election, Purple America,” www.princeton.edu/~rvdb/ JAVA/election 2016 (accessed 11/14/16).

Purple America: The 2016 Presidential Election
The media create maps of the country on election night with red states where Republicans win and blue states where Democrats win (see the very first pages of this book). But what do we see if we look beyond the state level to the county level? And what if we look not just at who won and who lost, but which party was stronger relative to the other? This is what this map, created by Robert Vanderbei at Princeton
University, shows. The simple view of two Americas—Republican versus Democrat, red versus blue—starts to look a lot more purple.



























Think about it
· Which sections of the country were the strongest for Clinton and which were strongest for Trump?
· Which areas are the most mixed (light purple)?
· How do you think the color of the map will shift over the next 20 years as the nation becomes more racially and ethnically diverse?
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[bookmark: Racial, Gender, and Ethnic Differences ][bookmark: _bookmark13][image: ]The debate over income inequality in America and what should be done about it (raising the minimum wage,
for example) was one of the important issues that divided Republicans and Democrats and their supporters in the 2016 elections. #WageAction #FightFor15
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)
marriage; abortion; school prayer; the War on Drugs; gun control; school vouchers; immigrationpolicy, including allowing political refugeestoenterthecountry; thefed- eral Common Core curriculumfor K–12 schools; and religious displaysinpublic places. Theseareall hot-buttonissuesthatinterestgroupsandactivistsonall sidesattemptto keep atthetopof thepolicy agenda.


Racial, gender, and ethnic differences
Many political differencesarecorrelatedwithracial, gender, andethnic differences. For example, overthelastgenerationabout 90 percentof African Americanshave beenstrong supportersof Democratic candidates. Otherracial groupshavebeenless cohesive intheirvoting, withtheir support for a particular party ranging from 55 to 70 percent. Whitestendtovote Republican; Latinostendtovote Democratic, withthe exception of Cuban Americans, whotendtovote Republican; Asian Americanstendto support Democratswithabout 70 percentofthevote. A gendergapinnational politics isalsoevident, withwomenbeing somewhatmorelikely tovotefor Democratsand men for Republicans.10 Becausethesetendenciesarenotfixed, however, thepolitical implicationsof racial, gender, andethnic differencescanchangeovertime.
Oneof theenduring debates in Americanpolitics concerns whetherethnic and racial differences should betiedto political interests. Oneperspectivereflects the melting potimageof America, which holds that as differentracial andethnic groups cometo this country they shouldmostly leavetheirnativelanguages andcustoms behind.
However, therearevariedalternativestothemelting potview. Theserangefrom racial separatistssuchasthe Nationof Islam, whosemembersseewhite-dominated society asoppressiveanddiscriminatory, tomulticulturalists, whoarguethatthereis strengthindiversity andembracea“tossedsalad” versionofassimilation(thatis, each ingredientremainsdistinctbutcontributestotheoverall quality ofthesalad).11
Thisdebateovercultureisonereasonwhy recentdiscussionsaboutimmigration law havebeensoconflictual—thetwosidesstartfromvery differentpremisesabout thevalueof diversity. Butregardlessof how thisdebateisresolved, ourmultiracial
makeupis clear, as Table 1.1 shows. Infact, trendsinpopulationgrowthsuggestthatby
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[image: ]Civil and voting rights contributed to the realignment of the South in the second half of the twentieth century, as more whites began supporting the Republican Party and the Democratic Party came to be seen as the champion of minority rights. Here, blacks and whites in Alabama wait in line together to vote at a city hall after enactment of the 1965 Voting Rights Act.



[bookmark: Ideology][bookmark: _bookmark14]DID YOU KNOW?
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7%
)Oneyearaftergraduation, college-educatedwomen working full timeearnonaverage



less thantheirmalepeers, evenaftercontrollingfor differences inmajor, training, parenthood, hoursworked, andotherfactors.
Source: American Association of University Women


ideology
A cohesivesetof ideasandbeliefs usedtoorganizeandevaluatethe political world.
conservative
Onesideof theideological spectrum defined by supportforlowertaxes,
afreemarket, andamore-limited government; generally associated with Republicans.

liberal
Onesideof theideological spectrum defined by supportforstronger governmentprogramsandmore marketregulation; generally associatedwith Democrats.

2042 whites will nolonger constitute a majority of the U.S. population. Theextent to which thisdiversity continues to beasource of political conflict dependsonthebroader role of racein our society. Aslong asthereareracial differencesinemployment, edu- cation, health, housing, andcrimeandaslong asracial discriminationis presentinour society, racewill continuetobeasourceof political conflict.
Many of the same observations apply to gender andpolitics. Thewomen’smove- ment isusually viewedasbeginning in 1848 at thefirst Women’s Rights Convention at Seneca Falls, New York. Thefightforwomen’ssuffrageandlegal rightsdominated themovementthroughthelatenineteenthandearly twentiethcenturies. Beginning
inthe 1960sand 1970s, feminismandthewomen’sliberationmovementhighlighteda broad range of issues: workplace issues such asmaternity leave, equal pay, andsexual harassment; reproductiverightsandabortion; domestic violence; andsexual violence. Progresshasbeenmadeonmany fronts, including atthemostbasic level of electing women topolitical office. While Clintonfailedtowinthe 2016 presidential election, the new Congresshasmorethan 80 female Housemembersandmorethan 20 femalesen- ators. Evenso, these percentagesarefarlowerthaninthe general population, confirm- ing thatgenderequality remainsanimportantsourceof political conflict.

Ideology
Anothersourceof differencesininterestsis ideology: a cohesive set of ideas and beliefsthatallowsanindividual toorganizeandevaluatethepolitical world. Ideology may seemmost obviously related to political interests through political parties, since Republicanstendtobe conservative and Democratstendtobe liberal. Whilethisis
trueinarelativesense(most Republicansaremoreconservativethanmost Demo- crats), few Americansconsidertheirownviewsideologically extreme.12
Ideology shapes specific beliefs. Conservativespromotetraditional social practices andfavorlowertaxes, afreemarket, andmore-limitedgovernment, whereasliberals supportsocial tolerance, strongergovernmentprograms, andmoremarketregulation.
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TABLE 1.1
%
 
of
 
population
The Racial Composition of 
the United
 
States
Only
 
about
 
62
 
percent
 
of
 
Americans describe
 
themselves
 
as
 
white.
 
More- 
over,
 
the
 
proportion
 
of
 
Hispanics
 
and 
Latinos
 
in
 
the
 
population
 
is
 
about
18 percent and rising, although this 
category contains many distinct 
subgroups. 
What changes would you
 
expect
 
in
 
American
 
politics
 
and
 
federal
 
policy
 
if
 
the
 
actual
 
population
 
in
 
2060
 
matches the projections?
Source:
 
Census
 
data
 
aggregated
 
by
 
author.
 
Raw
 
data
 
available
 
at
 
www.census.gov/projections
 
(accessed
 
6/21/16).
1
Chapter 1 
| Understanding American Politics
)






	
	2015
	2060

	White
	61.7
	43.6

	Hispanic or Latino
	17.7
	28.6

	Black or African American
	12.4
	13.0

	Asian
	5.3
	9.1

	American Indian and Alaska Native
	0.7
	0.6

	Native Hawaiian and Other Pacific Islander
	0.2
	0.2

	Two or More Races
	2.1
	4.9
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[image: ]Libertarians, including those in the Tea Party, believe in very limited government. These Tea Party activists at the Utah state capitol in Salt Lake City hold a flag with the libertarian motto “Don’t Tread on Me” while protesting against high taxes and government programs. #TeaParty #Libertarian #LibertyForAll
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However, thepicturegetscloudy if we look moreclosely. Libertarians, forexample, prefer very limited government—that is, they believe thatthegovernment should provide for the national defenseand should only have afew other narrowly defined responsibilities. Becausethey areattheextremeend of theideological continuum on
thisissue, libertariansaregenerally conservativeinareassuchassocial welfarepolicy, environmental policy, andgovernmentfunding foreducationandgenerally liberal on issuesinvolving personal liberty suchasfreespeech, abortion, andthelegalizationof drugs. Forlibertarians, theconsistentideological themeislimiting theroleof govern- ment in our lives.
Personal ideologies arenotalwaysconsistent. Someone canbebothafiscal conser- vative (favoring balanced budgets) andasocial liberal (favoring the pro-choice position onabortionandmarital rightsforgay menandlesbians), oraliberal onforeignpolicy issues(supporting humanitarianaidandopposing military interventionoverseas)
andaconservativeonmoral issues(being pro-lifeonabortionandopposing stem-cell research). Ideology isasignificantsourceof conflictinpolitics, anditdoesnotalways operate ina straightforward manner. In Chapter 6, weexplore whether America is becoming moreideological andpolarized, deepening ourconflictsandmaking com- promise more difficult.
Even so, there are clear areas of agreement in American politics, even on issues that once dividedus. For example, while there is still considerable disagreement over same- sex marriage, public opinionhasclearly shiftedtowardmaking suchunionslegal.
Along thesamelines, twogenerationsago Americansweredividedonthelegality of mixed-racemarriage, whiletoday very few peoplewouldobject. Thus, eventhough conflictisaconstantin Americanpolitics, it iswrong tosay thatwearedividedintotwo groups, redandblue, thatopposeeachotheronall issuesof significance.

libertarians
Thosewhoprefervery limited governmentandthereforetendto beconservativeonissuessuchas
welfare policy, environmental policy, andpublic supportforeducationbut liberal onissuesof personal liberty suchasfreespeech, abortion, andthe legalization of drugs.








DID YOU KNOW?


 (
38%
)of millennials call themselves conservativeoneconomicissues, while 33 percent call themselves liberal.
Source: USAToday/Rock the Vote Poll





The first step in understanding politics is to determine who wants what. Who is involved in this conflict? What do they, or their side, want? In modern American politics, citizens’ demands are often connected to their economic interests, values, race, gender, ethnic- ity, and ideology. As a result, an individual’s group affiliations often tell us a lot about what they want from candidates and the government, and why they want it.

“Why Should
I Care?”
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Whenwesay thatrulesshapehow conflictsareworkedoutin Americanpolitics, most of thetimeweare referring to formal (written-down) constraints thatdescribehow
theactionstakenby eachparticipantshapetheultimateoutcome. Forexample, most American Houseand Senateelectionsaredecidedusing simplemajority rule(which- ever candidate getsthemost votes wins), while afew states require winners to receive
anabsolutemajority (50%+ 1) of votescast. However, someof themostimportantrules arenotwrittendown—theseconstitute America’spolitical culture, oracollectiveidea of how agovernmentandsociety should operate, including democracy, equality, and liberty.13






democracy
Governmentby thepeople. Inmost contexts, thismeansrepresentative democracy inwhichthepeopleelect leaderstoenactpolicies. Democracies must havefairelections withat least
twooptions.

Democracy
Theideaofdemocracy meansthatpolicy disagreementsareultimately resolved
throughpolitics—throughdecisionsmadeby citizens, suchastheirvotesinelections. Inthesimplestterms,“democracy” meansgovernmentby thepeople. Asputintoprac- tice, thistypically meansrepresentativedemocracy ratherthandirectdemocracy—
thatis, thepeopleelectrepresentativeswhodecidepoliciesandpasslaws, ratherthan determining thosethingsdirectly. Therearesomeexamplesof direct democracy inthe United States, suchasthe New Englandtownmeeting14 andthereferendumprocess, in which people ina state directly determine policy. But for themost part, Americans elect politicianstorepresentus, fromschool boardandcity council membersatthelocal level, tostate legislators andgovernorsatthestate level, to U.S. House members, sena- tors, andthepresidentatthenational level.
Democracy is not the only way to resolve conflict, nor do all societies have as strong abelief in democracy as in America. One mechanism used by authoritarian govern-
ments is to suppress conflict though violence and limiting freedom. Some governments, such as those of China and Russia, control political outcomes while allowing relatively freemarkets. The Iraniangovernmentis atheocracy, wherereligiousfigureshavea
veto over the government’s policy choices. Partof thereasonwhy these governments have remained in place over time is that their citizens have less of a preference for democracy—they favor, for example, a strong leader who can implement policy change without needing elected officials or the people to consent.

Liberty
Democracy meansresolving conflictthroughvoting andelectionsratherthanthrough violenceorcoercion. Whenthesecondpresidentof the United States, John Adams,
turnedoverpowertohisbitterrival, Thomas Jefferson, afterlosing ahotly contested election in 1800, itdemonstratedthatdemocratic governmentby thepeoplehadreal meaning. Democracy dependsontheconsentofthegoverned: if theviewsofthepeo- ple change, thenthegovernmentmust eventually be responsive to those views or the peoplewill choosenew leaders. Italsomeansthatcitizensmustacceptelectionresults

[bookmark: Equality][bookmark: _bookmark16]asauthoritative—youhavetoobey thelawspassedby anew Congress, evenif youvoted for theotherparty’scandidates.
Democracy alsomeansthatresolving conflictrequirescompromise. Inadictator- ship, totalitarianstate, ormonarchy, nocompromiseisrequired. Thegovernmentsim- ply chooses its preferred policies andimplements them. Any dissentiseither ignored or quashed. Representativedemocraciesmustbemoreopentodissent, orthey loselegit- imacy. Giventhebroadrangeof interestsoutlinedintheprevioussection, nosingle
groupcangetitsway all of thetime. Having afunctioning democracy meanscompro- mising onissuesthatwemay caredeeply about.
The Americanethosistoembraceconflictasanatural consequenceof thediffer- encesbetweenpeopleandtocreateasystemthatgivespeoplethepolitical freedom to express views based on those differences. Tothe Founders, liberty wasthecentral
principlefortheirnew government: theybelievedthatpeoplemusthavethefreedomto express theirpolitical views. The Bill of Rightsof the Constitution, discussedin Chap- ter 4, outlinesthenatureofthoseliberties: thefreedomofspeech, press, assembly, and religion, aswell asmany legal anddueprocessrightsprotecting individualsfromgov- ernment control. James Madison recognized this essential trade-off between liberty andconflict. Hearguedthatsuppressing conflictby limiting freedomwas“worsethan thedisease”(worsethanconflict). Therefore, any political systemwithpolitical free- dom will have conflict.

Equality
Anotherprincipleof democracy is equality. Even though the Declaration of Indepen- dence boldly declared “all Menarecreatedequal,” thisdidnotmeanthatall people were entitledtothesameincomeoreventhesamesocial status. Instead, themost
widely embracednotionof equality istheequality of opportunity—thatis, everyone shouldhavethesamechancetorealizehisorherpotential. Political equality also means that peoplearetreated thesame inthepolitical system. Everyonehasonevotein anelection, andeveryoneisequal intheeyesofthelaw—thatis, weareall subjecttothe same rulesthatlimithow wecanlobby, contribute, work for acandidate, or express our opinions. Inpractice, political equality hasnotalways existedin America. Inourearly history, only whitemencouldvoteandinmany statesthosemenneededtobeproperty owners in order to vote. Slowly, political equality expanded as property requirements weredropped; blackmen(in 1870, butrestrictionspersistedintothe 1960s), women
(in 1919), and 18- to 20-year-olds(in 1971) gottherighttovote(formoreontheexpan- sion of theright to vote, see Chapter 5). Today, although wealthy people clearly can have theirvoicesheardmoreeasily thanpoorpeople(throughcampaigncontributionsor independentexpendituresonpolitical ads), thenotionof political equality iscentral to our democracy.
Likedemocracy, political equality alsocontributestoresolving conflict. First, if peopleknow thatthey will betreatedequally by thepolitical systemthey aremore likely torespectthesystem. Indeed, oneof thetriggersforrevolutionsaroundtheworld is reactionagainstriggedelectionsorpoliciesthatbenefitonly thesupportersof win- ning candidates. Political equality alsogivesuscuesabouthow togetinvolvedinpoli-
tics. Mostfundamentally, it suggeststhattheway tochangepolicy is toelectcandidates who share yourviews, rather than appealing to afriend or relative who works inthe government oroffering abribetoabureaucrat.
While America’s political culture has many other aspects, the concepts of democ- racy, liberty, and equality are central to understanding how American politics works.











liberty
Political freedom, suchasthe freedomof speech, press, assembly, andreligion. Theseandotherlegal anddueprocessrightsprotecting
individualsfromgovernmentcontrol areoutlinedinthe Bill of Rightsof the
U.S. Constitution.







equality
Inthecontextof Americanpolitics, “equality” meansequality beforethe law, political equality (oneperson, onevote), andequality ofopportunity (the equal chanceforeveryone
torealizetheirpotential), butnot material equality (equal incomeor wealth).
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In democracies like the United States, voting is one of the most visible ways citizens use the political process to express their opinions and resolve conflict.

Agreement on these principles helps to lessen conflicts and limits their scope. For example, when Republican legislators lost the battle to prevent Obamacare from
being enacted they didn’t have to worry that Democrats would throw them in jail for opposing the program or force them to pay for health care for everyone else. (Indeed, this equality norm is one reason why Trump’s threat to jail Clinton was so controver- sial.) Rather, the benefits of Obamacare are given to everyone regardless of who they voted for. Moreover, Republicans have a clear path to ending Obamacare: attract enough supporters to win the presidency and enough seats in Congress to repeal the program. Americans have been more willing to grant one another political equality and to take political defeats in stride because there is more agreement on the basic
boundaries of political debate. Again, this consensus does not imply there is no con- flict—quite the contrary. However, conflict is easier to resolve if it is over a narrower range of options.
Not surprisingly, many aspects of America’s political culture will come up
throughout this book. You also might want to look out for them when you are watch- ing the news or reading about national politics. When Hillary Clinton talked about the need to provide subsidized college tuition for all Americans, she was empha- sizing equality, and when President Trump argues that minimizing government
involvement and allowing people more choice would lead to a better system he is emphasizing liberty. Moreover, as this example suggests, part of the conflict in
American politics is over which aspect of political culture should carry the day. The fact that issues such as education were central in recent elections is a reminder of the importance of elections in a democracy, and our belief that elections are one venue where conf licts are debated and resolved.
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[bookmark: Conclusion][bookmark: _bookmark17]To truly understand American politics, you must understand America’s core values: democracy, liberty, and equality. These values set broad limits on how political con- flicts will be resolved. Democracy implies that the people are the ultimate author- ity over political outcomes. Equality means that everyone has an equal share of
decision-making power. And liberty implies that people are able to express whatever demands they want and to choose among a wide range of strategies in trying to shape the outcomes of political decisions. Despite conflicts over their interpretations, most Americans believe in these core values, and reminding ourselves of this can help us work toward resolving political conflicts.

“Why Should
I Care?”
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Conclusion
By understanding that politics is conflictual, that it is rooted in process, and that it is everywhere, you will see that modern American political life makes more sense than you might have thought. As you read this book, we hope you will learn important “nuts and bolts” of the American political process as well as some political history. In general, however, your reading in this book will focus on contemporary questions, debates,
and examples to illustrate broader points about our nation’s political system. After all, American politics in its current form is the politics that will have the greatest impact on your life. To return to the case of the 2016 election, regardless of how you feel about the campaign or the outcome, you need to know how things work in order to understand why your preferred candidate won or lost—and to determine what actions you might take to help your cause.
Although you will no doubt disagree with some aspects of American politics and other parts may even make you angry, our goal in this book is to provide you with the tools to understand why government operates as it does. We are not arguing that the federal government is perfect or that imperfect responses to policy problems are inev- itable. Rather, we believe that any attempt to explain these outcomes, or to devise ways to prevent similar problems, requires an understanding of why they happened in the first place. After reading this book, you will have a better sense of how American poli- tics really works, and why it matters.
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Making sense of American government and politics
Describe the basic functions of government. (Pages 4–8)

Summary
Forms of government can be characterized by the number of people who hold power (many versus few) and the number of levels over which power is distributed (national versus state versus local). Government exists primarily to provide order, although it must do so while avoiding oppression by the rulers. Government also needs to provide public goods because they will be underprovided by the free market.


3. Which term describes the inability to get individuals to cooper- ate to achieve a common goal?
a. positive externality
b. the Samaritan’s dilemma
c. collective action problem
d. principal-agent problem
e. public goods


What is politics?
Define politics and identify three key ideas that help explain politics. (Pages 8–14)

Summary
Conflict in politics cannot be avoided: the American people disagree on nearly every issue on which politicians make policy decisions.
Compromise and bargaining are essential to enacting policy, but this means that it is almost impossible to get exactly what you want
from the political process. Policy outcomes are also influenced by the policy process itself—different procedures of making policy can lead to different outcomes. Whether it is on the news or influencing most aspects of your life, politics is all around us.






Key terms
government (p. 5)
factions (p. 6)
separation of powers (p. 6)
checks and balances (p. 6)



Practice Quiz Questions


federalism (p. 6)
public goods (p. 6)
collective action problems (p. 6)
free rider problem (p. 7)


 (
Key term
politics 
(p. 8)
)Practice Quiz Questions
4. What is the main reason why politicians have a hard time resolving the issue of abortion?
a. Politicians don’t listen to the people.
b. The parties are divided on what abortion policy should look like.
c. Politicians don’t know what their constituents’ views are.
d. The country is closely divided on what abortion policy should look like.

1. What did Aristotle call “a government ruled by the many”?
a. monarchy
b. aristocracy
c. polity
d. unitary system
e. democracy

2. Which term describes giving each branch of government power over the other two?
a. separation of powers
b. checks and balances
c. federalism
d. plutocracy
e. unitary system

e. Abortion is a relatively new issue.

5. Which concept describes the idea that actions by the govern- ment touch most aspects of your life?
a. Politics is understandable.
b. Politics is conflictual.
c. Political process matters.
d. Politics is everywhere.
e. People have different interests.

6. Rules, such as those regulating debate in the Senate, or limit- ing who can vote in elections, serve as evidence that 	.
a. politics is understandable
b. politics is conflictual
c. political process matters
d. politics is everywhere
e. people have different interests
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Sources of conflict in American politics
Identify major sources of conflict in American politics. (Pages 15–19)

Summary
Although Americans generally agree on a free market system, there is considerable conflict over how much the government should support tax policies that redistribute wealth. Conflict also arises on cultural grounds, pitting religious “red-state” Americans against the more secular “blue- state” Americans. There is also disagreementon the extentto which racial, gender, and ethnic diversity should be celebrated or minimized.

Summary
 (
Key terms
democracy 
(p. 20)
liberty 
(p. 21)
)Democracy, liberty, and equality are American political values that are essential for understanding how conflict is resolved. Representative democracies resolve conflict through elections rather than through violence. Although liberty ensures that people will have the freedom to express differing views, democracy is the best system for resolving those conflicts. Political equality ensures that everyone is treated the same before the law and that all votes are equal, and the equality of opportunity means that every person has an equal chance to realize his or her potential.
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Practice Quiz Questions
7. Democrats tend to favor 	tax policies and are  	 inclined to regulate industry.
a. redistributive; more
b. conservative; more
c. redistributive; less
d. conservative; less
e. regressive; less

8. Which issue is commonly associated with the culture wars?
a. the national debt
b. environmental regulation
c. affirmative action
d. the tax code
e. same-sex marriage

9. An individual who opposes government social welfare policy and supports the legalization of drugs is most likely a 	.
a. libertarian
b. socialist
c. Democrat
d. Republican
e. centrist


Resolving conflict: democracy and American political values
Explain how the American values of democracy, liberty, and equality work to resolve political conflict. (Pages 20–23)


Practice Quiz Questions
10.  (
Key terms
free
 
market
 
(p.
 
15)
conservative 
(p.
 
18)
redistributive
 
tax
 
policies
 
(p.
 
15)
liberal 
(p.
 
18)
culture
 
wars
 
(p.
 
15)
libertarians 
(p.
 
19)
ideology 
(p. 18)
)Which type of equality is not typically agreed upon in American politics?
a. equality of opportunity
b. equality before the law
c. political equality
d. one person, one vote
e. material equality (such as equal income)

11. What did James Madison argue was “worse than the disease”?
a. giving too much power to state legislatures
b. allowing people to have too much freedom, which would lead to chaos
c. giving up liberty to get rid of conflict
d. allowing politicians to exercise their judgment rather than listen to the people
e. taking cod liver oil to treat various ailments



Suggested Reading
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Fiorina, Morris P., with Samuel J. Abramsand Jeremy C. Pope. Cul- ture War? The Mythofa Polarized America, 3rded. New York: Pearson, Longman, 2010.
Gelman, Andrew, David Park, Boris Shor, Joseph Bafumi, and Jeron- imo Cortina. Red State, Blue State, Rich State, Poor State: Why Americans Votethe Way They Do. Princeton, NJ: Princeton Univer- sity Press, 2008.
Putnam, Robert D. Bowling Alone: The Collapseand Revivalof Ameri- can Community. New York: Simonand Schuster, 2000.
Schattschneider, E. E. The Semisovereign People: ARealist’s Viewof Democracyin America. New York: Holt, Rinehart, and Winston, 1960.
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[bookmark: 2. The Constitution and the Founding][bookmark: _bookmark19][image: ]The Constitution and the Founding
What are the rules of the political game?

Recently, the Constitution itself has become the focus of political debate and conflict. Starting in the 2010 midterm elections and continuing through the last three elections, a popular movement known as the Tea Party has supported candidates who endorse a return to the Constitution’s founding principles. While the range of views within the Tea Party movement is vast, its supporters gener- ally see the expansion of federal power—which began with Theodore Roosevelt, exploded during the New Deal of the 1930s and Great Society of the 1960s, and continues today with President Barack Obama’s health care reform—as con- stitutional overreach. Many Tea Partiers see Social Security, Medicare, and the Federal Reserve as unconstitutional because they are not expressly permitted by the Constitution. Jim DeMint, head of the conservative Heritage Foundation and a leading Tea Partier, recently wrote, “If President Obama’s motto is ‘Yes, we can,’ the Constitution’s is ‘No, you can’t.’ . . . Although the Constitution does give some defined powers to the federal government, it is overwhelmingly a docu- ment of limits, and those limits must be respected.”1
The Tea Party’s efforts to establish constitutional limits on government
 (
26
Chapter 2 
|
 
The 
Constitutionandthe 
Founding
)activity have met resistance from those who challenge the Tea Party’s take on the Constitution and the Founding. These critics argue that rather than serving as a document that created a limited national government and protected state power, the Constitution was intended to create a strong national government while limiting state power.2 Differences of opinion about the Constitution have been part of American politics since the debates between Federalists and Anti- federalists over its ratification. Unfortunately, the Constitution itself provides few definitive answers because its language was intentionally general so that it would stand the test of time. Consequently, in every major political debate in our nation’s history both sides have claimed to ground their views in the Constitu- tion. Proslavery and antislavery factions during the pre–Civil War period, New
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CHAPTER GOALS

Describe the historical circumstances that led to the Constitutional Convention of 1787.
pages 28–33

Analyze the major issues debated by the framers of the Constitution.
pages 34–40

Contrast the arguments of the Federalists with those of the Antifederalists.
pages 40–42

Outline the major provisions of the Constitution.
pages 42–47

Explore how the meaning of the Constitution has evolved. pages 47–51










Supporters of the Tea Party movement think the federal government has overstepped the powers granted to it by the Constitution. Here, Tea Party
activists protest against big government. Throughout American history, debates over the meaning of the Constitution have persisted. #TeaParty

[bookmark: The Historical Context of the Constituti][bookmark: _bookmark20]Deal supporters and opponents during the Great Depression, and civil rights activists and segregationists all claimed to have the Constitution on their side. Today’s vigorous debate about the proper scope of the national government’s powers on issues such as health care, immigration, and economic policy is only the most recent chapter in this perpetual conflict. This debate is likely to shift sharply in the direction of less national power now that Republicans have unified control of government.
One reason that Tea Partiers revere the document is the stability it provides to our political system. The Constitution provides the basis for resolving conflict through elections and representative government rather than by taking up arms. Losers of one round of elections know that they have an opportunity to compete in the next election and that their voices can be heard in another part of the government. The peaceful transitions of power and stability in our political system may be attributed to the hall- mark characteristics of U.S. constitutional government: the separation of power across the levels of government (national, state, and local) and within government (legislative, executive, and judicial), as well as the checks and balances of power across the institu- tions of government.
The separation of powers in government does not mean that the Constitution resolves our political conflicts. The Founders recognized that self-interest and conflict are inherent parts of human nature and cannot be eliminated, so they attempted to con- trol conflict by dispersing power across different parts of government. Thus, parts of the political system are always competing with one another in pursuit of various interests.
For example, Republicans in Congress may want to cut spending to balance the budget, while a Democratic president may want a mix of spending cuts and tax increases. This conflictual process is often criticized as “gridlock” and “partisan bickering.” But that is the system our Founders created. Think about it this way: dictatorships do not have political conflict because dissenters are imprisoned or murdered; in contrast, we do have political conflict because under our constitutional government there is free and open competition among different interests and ideas. Why is conflict inherent in our political system? And what does the Constitution say about how we deal with that conflict?
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DESCRIBE THE HISTORICAL

The historical context of the Constitution
 (
CIRCUMSTANCES 
THAT 
LED TO THE CONSTITUTIONAL 
CONVENTION OF 1787
)The Constitutionwascreatedthroughconflictandcompromise, andunderstandingthe historicalcontextcanhelpclarify why theframersmadethespecificchoicestheydid.
Thefirsteventthatledmany Americancoloniststoquestionthefairnessof British ruleandshapedtheirideasaboutself-governancewasthe Stamp Actof 1765, which imposedataxonmany publicationsandlegaldocumentsinthecolonies. The British
Parliament enacted thetax to help pay for the French and Indian War(1754–1763), claim- ingthetaxwasfairbecausethe Americancolonistswerebenefitingfromtheprotection of British troops. Many colonists saw thisasunfair “taxation without representation” becausethey hadnosay inthelegislation’spassage(becausethey hadnorepresentation inthe British Parliament). A seriesofescalatingevents, includingthe Tea Act(1773) and the Boston Tea Party laterthatyear, inwhichcolonistsdumpedteafromthe British East India Company intotheharborratherthanpay thenewtaxontea, movedthecolonies closer to theinevitable break with Great Britain. Attempts atapoliticalsolution failed, sothe Continental Congressdeclaredindependencefrom Britainon July 4, 1776.3
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[bookmark: Articles of Confederation: The First Att][bookmark: _bookmark21]The Articles of Confederation: the first attempt at government
Throughoutthe Revolutionary andearly post-Revolutionary era, thefutureof the
Americancolonieswasvery muchindoubt. Whilemany Americanswereeagertosever tieswiththeoppressive Britishgovernmentandestablishanew nationthatrejectedthe trappingsof royalty, therewasstill alargecontingentof Tories(supportersof the Brit- ishmonarchy) andprobably anevenlargergroupof Americanswhowishedtheconflict would justgoaway. Thiscontextof uncertainty andconflictmadethe Founders’ taskof creating alasting republic extremely difficult.
Thefirstattempttostructurean Americangovernment, the Articles of Confeder-
ation, swung toofarinthedirectionofdecentralizedand limited government. The
Articleswerewritteninthesummerof 1776 during the Second Continental Congress, which alsoauthorized and approved the Declaration of Independence. The Articles weresubmittedtoall 13 statesin 1777 forapproval, buttheydidnottakeeffectuntil the laststateratifiedthemin 1781. However, intheabsenceof any alternative, the Articles of Confederationservedasthebasisfororganizing thegovernmentduring the Revolu- tionary War(see Figure 2.1).
Intheirzeal torejectmonarchy, theauthorsof the Articlesdidnotevenincludea president or any other executive leader. Instead, they assigned all national power to a Congressinwhicheachstatehadasinglevote. Membersof Congresswereelectedby state legislatures rather thandirectly by thepeople. There was no judicial branch. All legal matterswere left tothestates, withthe exception of disputesamong thestates, whichwouldberesolvedby special panelsofjudgesappointedonanas-neededbasisby Congress. Intheireagernesstolimitthepowerof government, theauthorsof the Arti- cles gave each state veto power over any changes to the Articles and required approval fromnineof thethirteenstatesonany legislation.
More important, thestates maintainedautonomy anddid not sacrifice any signif- icant powertothe national government; thus, government powerwasdecentralized
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The Founders wanted to create a constitution that was general enough to stand the test of time. Their approach succeeded, and the U.S. Constitution is the oldest written constitution still in use today. However, by leaving some passages open to interpretation they also set the stage for conflict over the meaning of the Constitution. This painting depicts
the signing of the document at the Constitutional Convention of 1787.
























Articles of Confederation
Senttothestatesforratificationin 1777, thesewerethefirstattempt at a new American government. It waslaterdecidedthatthe Articles
restrictednational governmenttoo much, andthey werereplacedby the Constitution.

limited government
A political systeminwhichthepowers ofthegovernmentarerestricted
topreventtyranny by protecting property andindividual rights.
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inthestates, ratherthancentralizedinthenational government. Forexample, the national governmentandthestatescouldbothmaketreatiesandcoinmoney. Con-
gressalsolackedany real authority overthestates. Forexample, Congresscouldsug- gest theamount of money eachstateowedtosupportthe Revolutionary army butcould notenforcepayment. Afterthe Revolutionary Warendedwiththe Britishsurrenderin 1781, thesameweaknessescontinuedtoplague Congress. Forexample, eventhough
thenew governmentowedmillionsof dollarstoforeigngovernmentsanddomestic creditors, ithadnoway tomakethestatespay theirshare. Andif aforeigngovernment negotiated atradeagreementwith Congress, any stategovernmentcouldvetoor amendtheagreement, whichmeantthattheforeigngovernmentmighthavetonego- tiateseparateagreementswith Congressandeachstatelegislature. Eventradeamong stateswascomplicatedandinefficient.
Inthefaceof suchissues, asmall groupof leadersdecidedthatsomething hadtobe done. A groupfrom Virginiaurgedstatelegislaturestosenddelegatestoaconvention on interstatecommerce in Annapolis, Maryland, in September 1786. Only fivesentdel- egates. However, Alexander Hamiltonand James Madisonsalvagedtheeffortby get-
ting thosedelegatestoagreetoconveneagainin Philadelphiathefollowing May. They alsoproposedthatthenextconventionexaminethedefectsof thecurrentgovernment and“devisesuchfurtherprovisionsasshall appeartothemnecessary torenderthe Constitutionof the Federal Governmentadequatetotheexigenciesof the Union.”4
Theissuesthatmotivatedthe Annapolis Conventiongainednew urgency assubse- quent events unfolded. Intheyearsafter the war, economic chaos led to adepression andmany farmerslosttheirlandbecausethey couldnotpay theirdebtsorstatetaxes. Frustrationmounted, andearly in 1787 aformercaptaininthe Revolutionary army, Daniel Shays, ledaforce of 1,000 farmers inanattempt to take over the Massachusetts stategovernmentarsenal in Springfield. Theirgoal wastoforcethestatecourtstostop
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)prosecuting debtorsandtaking theirland, buttherebelswererepelledby astatemili- tia. Similarprotestsonasmallerscalehappenedin Pennsylvaniaand Virginia. Some statelegislaturesgaveintothedebtors’ demands, causing national leaderstofearthat Shays’s Rebellion hadexposedfundamental discontentwiththenew government.
Thevery futureof thefledgling nationwasatrisk.

Political theories of the framers
Althoughtheleaderswhogatheredin Philadelphiainthesummerof 1787 towritethe Constitutionwerechastenedby thefailureofthe Articlesof Confederation, theystill supported many of the principles thatmotivated the Revolution. There was broad consensus on (1) rejection of monarchy,(2) popular control of governmentthrough a republican democracy, and(3) limitations on governmentpowerthatwould protect individual rightsandpersonal property (thatis, protectagainsttyranny).
Firstamong theseprincipleswasrejectionof monarchy infavorof aformof govern- ment basedonself-rule. Republicanism asunderstoodby theframersisagovernment inwhichelectedleadersrepresenttheviewsof thepeople. Thomas Paine, aninfluential political writerof the Revolutionary era, wroteapamphlettitled Common Sense in 1776 thatwasawidely read5 indictmentof monarchy andanendorsementof theprinciples
thatfueledthe Revolutionandunderpinnedtheframers’ thinking. Painewrotethat monarchy wasthe“most bare-faced falsity everimposedonmankind” andthat the common interests of the community should beserved by elected representatives.
The Founders’ viewsof republicanism, togetherwithliberal principlesof liberty and individual rights, shapedtheirvisionof theproperformof government. The Declara-
tionof Independenceexpressesthesecoreprinciples:

Shays’s Rebellion
An uprising of about 4,000 men in Massachusettsin 1786 and 1787 toprotestoppressivelaws and gainpaymentof wardebts. The
unrestpromptedcallsforanew Constitution.






monarchy
A form of government inwhich power is heldby asingleperson, ormonarch, whocomestopowerthrough inheritanceratherthanelection.

republicanism
As understoodby James Madisonand theframers, thebelief thataformof governmentinwhichtheinterestsof thepeoplearerepresentedthrough elected leadersisthebestformof
government. Ourformof government isknownasarepublicandemocracy.
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Theideathatgovernmentgainsits legitimacy throughregularelections inwhichthepeopleliving underthat governmentparticipatetoelecttheir leaders.

natural rights
Alsoknownas“unalienablerights,” the Declarationof Independence
defines themas“Life, Liberty, andthe pursuitof Happiness.” The Founders believedthatupholding theserights shouldbethegovernment’scentral purpose.
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The economic context of the American Founding had an important impact on the framing of the Constitution. Most Americans worked on small farms or as artisans or business owners, which meant that economic power was broadly distributed. This woodcut shows New York City around the time the Constitution was written, viewed from upper Manhattan.
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We holdthese truths to be self-evident, thatall menare createdequal, thatthey are
endowedby their Creator withcertainunalienable Rights, thatamong these are Life, Liberty, andthe pursuitof Happiness. Thatto secure these rights, Governments are instituted among Men, deriving their justpowers from the consentof the governed. That whenever any Formof Governmentbecomes destructive of these ends, it is the Rightof the People to alter or to abolish it, andto institute new Government.

Threecrucial ideasarepackedintothispassage: equality, self-rule, andnatural
rights. Equality wasnotgivenmuchattentioninthe Constitution(inlaterchapterswe discusshow theproblemof slavery washandled), butthenotionthatagovernment gainsitslegitimacy fromthe “consent of the governed” andthatitscentral purposeis toupholdthe“unalienable” or natural rights of thepeoplewascentral totheframers.
The“rightof thepeopletoalterorabolish” agovernmentthatdidnotprotectthese rightsservedbothtojustify therevoltagainstthe Britishandtoremindtheframers of their continuing obligation to ensure thatthose needs were met. Theleaders who
met in Philadelphia thoughtthe Articlesof Confederationhadbecome “destructiveto thoseends” andthereforeneededtobealtered.
Themostcomprehensivestatementof theframers’ political philosophy anddem- ocratic theory wasaseriesof essayswrittenby James Madison, Alexander Hamilton, and John Jay titledthe Federalist Papers. Theseessays explainedandjustifiedthe frameworkof governmentcreatedby the Constitution. They alsorevealedtheframers’ viewofhumannatureanditsimplicationsfordemocracy. Theframers’ viewofhuman nature as basically being driven by self-interest led to Madison’s assessmentthat
“[i]n framing agovernmentwhichistobeadministeredby menovermen, thegreat difficulty lies inthis: youmustfirstenablethegovernmenttocontrol thegoverned; and inthenextplaceobligeittocontrol itself.” Thisanalysis(from Federalist 51) is often con- sidered the clearest articulation of theneed for republican governmentandasystem of separatedpowers.
In Federalist 10, Madisondescribedthecentral problemforgovernmentastheneed to control factions. Heargued thatgovernmentscannot control thecauses of factions, becausedifferencesofopinion—basedonthefallibility ofreason; differencesinwealth, property, and native abilities; andattachments to differentleaders—arepartof human nature. The only way to eliminatefactionswouldbe to either remove liberty or try to makeeveryonethesame. Thefirstremedy Madisoncalled“worsethanthedisease,” andthesecondhefound“asimpracticableasthefirstwouldbeunwise.” Becausepeo- ple aredriven by self-interest, which sometimes conflicts withthecommongood, gov- ernmentmust, however, try tocontrol theeffectsof factions. Thiswasthetaskfacing theframersatthe Constitutional Convention.


Economic interests
Political ideaswerecentral totheframers’ thinking atthe Constitutional Convention, but economic interests were equally important.
First, whiletherewerecertainly classdifferencesamong Americansinthelate eighteenth century, they wereinsignificantcomparedwiththosein Europe. America didnothavethehistory of feudalismthathadcreatedtremendousinequality in Europe betweenlandownersandpropertylessserfswhoworkedtheland. Incontrast, most
Americansownedsmall farmsorworkedasmiddle-classartisansandcraftsmen. Thus, whilepolitical equality didnotfigureprominently inthe Constitution, citizens’

relative economic equality didindeed influencethecontextof debatesatthe Constitu- tional Convention.
Second, despite Americans’ general economic equality, there were significant regionaldifferences. The Southwaslargely agricultural, with cotton and tobacco plan- tations that depended on slave labor. The South favored free trade because of its export- based economy (bolstered by westward expansion) andtheslavetrade. Themiddle Atlantic andnorthernstates, however, hadsmaller farms andabroadeconomic base
of manufacturing, fishing, andtrade. Thesestatesfavoredgovernment-managedtrade and commercial development.
Despitethesedifferences, thediversepopulationfavoredastrongernational gov- ernmentandreformof the Articlesof Confederation(see Nuts& Bolts 2.1). Creditors wantedagovernmentthatcouldpay off itsdebtstothem, southernfarmerswanted freetradethatcouldonly beefficiently promotedby acentral government, andmanu- facturers andtraderswantedasinglenational currency anduniforminterstatecom- merce regulations. However, therewasadeepdivisionbetweenthose who supported empowering thenational government andthosewho still favoredstrong state gov- ernmentsandaweak national government. Thesetwo groupsbecameknownasthe Federalists andthe Antifederalists. Thestagewassetforaproductivebutcontentious convention.









Federalists
Thoseatthe Constitutional Conventionwhofavoredastrong national governmentandasystemof separatedpowers.

Antifederalists
Thoseatthe Constitutional Conventionwhofavoredstrong state governments andfearedthat astrong national governmentwouldbea
threattoindividualrights.








Comparing the Articles of Confederation and the Constitution

NUTS
& BOLTS 2.1


Issue	Articles of Confederation	Constitution

Legislature	Unicameral Congress	Bicameral Congress divided into the House of Representatives and the Senate

Members of Congress	Between two and seven per state (the number was
determined by each state)

Two senators per state; representatives apportioned according to population of each state

Voting in Congress	One vote per state	One vote per representative or senator

Selection of members	Appointed by state legislatures	Representatives elected by popular vote; senators
appointed by state legislatures

Chief executive	None (there was an Executive Council within Congress, but it had limited executive power)

President

National judiciary	No general federal courts	Supreme Court; Congress authorized to establish national judiciary

Amendments to the document

When approved by all states	When approved by two-thirds of each house of Congress and three-fourths of the states

Power to coin money	Federal government and the states	Federal government only
Taxes	Apportioned by Congress, collected by the states	Apportioned and collected by Congress
Ratification	Unanimous consent required	Consent of nine states required
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DID YOU KNOW?
 (
42
)Theaverageageofthedelegatesto the Constitutional Convention was



Four of the delegates were in their 20s, and 14 wereintheir 30s.
Source: teachingamericanhistory.org
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James Madison argued that it is beneficial to put the interests of one group in competition with the interests of other groups, so that no one group can dominate government. He hoped to achieve this through the separation of powers across different branches of the national government and across the national, state, and local levels.

The politics of compromise at the Constitutional Convention
 (
DEBATED
 
BY
 
THE
 
FRAMERS 
OF
 
THE
 
CONSTITUTION
)Althoughthedelegatestothe Constitutional Conventiongenerally agreedthatthe Articlesof Confederationneededtobechanged, thereweremany tensionsoverthe
issuesthatrequiredpolitical compromise(see Nuts& Bolts 2.2). Among themwerethe following:
· majority ruleversusminority rights
· small statesversuslargestates
· legislative powerversusexecutive power(and how to elect theexecutive)
· national powerversusstateandlocal power
· slavestatesversusnonslavestates
These complex and competing interests meant that the delegates had to focus on pragmatic, achievable solutions rather than on proposals that represented par- ticular groups’ ideals but could not gain majority support. The most important ini- tial decision they made was to give up on the original plan to revise the Articles of Confederation; instead they decided to start from scratch with a new blueprint for government.


Majority rule versus minority rights
A central problem for any representative democracy is protecting minority rights within a system ruled by the majority. The framers did not think of this issue in terms of racial and ethnic minorities (as we might today), but in terms of regional and economic minorities. How could the framers be sure that small landowners and poorer people would not impose onerous taxes on the wealthier minority?
[image: ]How could they guarantee that dominant agricultural interests would not impose punitive tariffs on manufacturing while allowing the free export of farmed com- modities? The answers to these questions can be found in Madison’s writings on the problem of factions.
Madisondefineda“faction” asagroupmotivatedby selfishinterestsagainstthe common good. If these interests prevailed, hefelt, it could produce thevery kind of
tyranny thatthe Americanshadfoughttoescapeduring the Revolutionary War. Mad- ison’ssolutiontothis problemprovidedjustificationforthe Americanformof govern- ment. Tocontrol majority tyranny, heargued, factions mustbesetagainstoneanother to counter one another’s ambitions and prevent thetyranny of any single majority faction. Thiswouldbeaccomplishedthroughthe“doubleprotection” of thesepara-
tionof powerswithinthenational governmentintheformof checksandbalances, andalsothroughthefurtherdivisionof poweracrossthelevelsof stateandlocal
governments.
Madisonalsoarguedthatadditional protectionagainstmajority tyranny would comefromthe“sizeprinciple.” Thatis, thenew nation would bealarge anddiverserepublic inwhichmajority interestswouldbelesslikely toorga- nizeandthereforelessabletodominate. Thisinsightprovidesthebasisfor
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NUTS
& BOLTS 2.2



Conflict	Position of the Large States	Position of the Small States	Compromise

Apportionment in Congress	By population	State equality	Great Compromise created the
Senate and House

Method of election to Congress	By the people	By the states	House elected by the people; Senate
elected by the state legislatures Electing the executive (president)	By Congress	By the states	By the Electoral College

Who decides federal–state conflicts?

Some federal authority	State courts	State courts to decide*


Position of the Slave States


Position of the
Nonslave States	Compromise


Control over commerce	By the states	By Congress	By Congress, but with 20-year
exemption for the importation of slaves


Counting slaves toward apportionment


Counted 1:1 like citizens	Not counted	Three-Fifths Compromise

Position of the Federalists	Position of the Antifederalists	Compromise


Protection for individual rights†	Secured by state constitutions;
national Bill of Rights not needed


National Bill of Rights needed	Bill of Rights passed by the 1st
Congress; ratified by all states as of December 1791



*This was changed by the Judiciary Act of 1789, which provided for appeals from state to federal courts.
†This issue was raised but not resolved until after the convention.





modern pluralism, apolitical theory thatmakesthesameargumentaboutthecross- cutting interestsof groupstoday.
Theprecisecontoursof Madison’ssolutionstill hadtobehammeredoutatthe Con- stitutional Convention, butthegeneral principlepleasedboththe Antifederalistsand the Federalists. Stategovernmentswouldmaintainsomeautonomy, butthenational government would becomestrongerthanithadbeenunderthe Articles. Theissue was how to strike an appropriate balance: none of theframers favored a pure populist majoritariandemocracy, andfew wantedtoprotectminority rightstotheextentthat
the Articleshad.


Small states versus large states
Thequestionof theappropriatebalancecametoaheadinadebatebetweensmall- andlarge-populationstatesoverrepresentationinthenational legislature. Underthe

pluralism
Theideathathaving avariety of partiesandinterestswithina government will strengthenthe system, ensuring thatnogroup possessestotal control.
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A planproposedby thelargerstates during the Constitutional Convention thatbasedrepresentationinthe national legislatureonpopulation.
Theplanalsoincludedavariety of otherproposalstostrengthenthe national government.
New Jersey Plan
Inresponsetothe Virginia Plan, smallerstatesatthe Constitutional Conventionproposedthateachstate shouldreceiveequal representation inthenational legislature, regardless of size.

Great Compromise
A compromisebetweenthelarge andsmall states, proposedby Connecticut, inwhich Congress
would havetwo houses: a Senatewith twolegislatorsperstateanda House of Representativesinwhicheach state’srepresentationwouldbebased onpopulation(alsoknownasthe Connecticut Compromise).

Articles, every statehadasinglevote, butthisdidnotseemfairtolargestates. They were pushing forrepresentationbasedonpopulation. Thisproposal, along withother proposalstostrengthenthenational government, constitutedthe Virginia Plan. The small statescounteredwiththe New Jersey Plan, whichproposedmaintaining equal representationforevery state. Rhode Island, thesmalleststate, wassoconcerned aboutsmall-statepowerthatitboycottedtheconvention. Tensionswererunning high; thisissueappearedtohaveall theelementsof adeal breaker, andthereseemedtobeno way to break theimpasse.
Just asitappearedthattheconventionmightgrindto ahaltbeforeitreally got started, Connecticutproposedwhatbecameknownasthe Great Compromise, or Con- necticut Compromise. The plansuggestedestablishing a Congresswithtwo houses: a Senatewouldhavetwo senatorsfromeachstate, andinthe Houseof Representatives eachstate’snumberof representativeswouldbebasedonitspopulation. Interestingly, Connecticut’spopulationwasrankedseventhof the 13 states(see What Dothe Num- bers Say?). Itwasinaperfectpositiontoofferacompromisebecauseitdidnothave strong vestedinterests intheplans offeredby eitherthesmall statesorthelargestates.


Legislative power versus executive power
An equally difficultchallengewashow todividepoweratthenational level. Herethe central issues revolved around theexecutive—the president. How much power should thepresidenthaverelativetothelegislativebranch? (Thecourtsalsofiguredhere, but they werelesscentral tothediscussions.) Andhow wouldthepresidentbeelected?
Limiting Presidential Power Thedelegatesknew whatthey didnotwant: the
king of Englandandhiscolonial governorswereviewedastramplersof liberty. Many delegates rejectedoutrighttheidea of asingleexecutive because they believed itwas impossibletohaveanexecutivewhowouldnotbeoppressive. Thedelegatesfinally agreedonthesingleexecutivebecausethepresidentwouldhavethemost“energy, dispatch, andresponsibility fortheoffice,” butthey constrainedthepresident’spower throughthesystemof checksandbalances. Onesignificantpowerthey grantedtothe
executive wastheveto. Itcould beoverriddenby Congress, butonly withthesupportof two-thirdsof bothchambers. Thisrequirementgavethepresidentasignificantrolein
thelegislativeprocess.
Theargumentsforastrong executivereliedheavily ontheworkof the Englishphi- losopher John Locke. Lockerecognizedthegeneral superiority of a government of laws createdby legislatures, buthealsosaw theneedforanexecutivewithmoreflexible leadershippowers, orwhathecalled“prerogativepowers.” Legislaturesareunable,
Lockewrote,“toforesee, andsoby lawstoprovideforall accidentsandnecessities.” They alsoare, by virtueof theirsizeandunwieldiness, tooslow toalterandadaptthe law intimes of crisis, when theexecutive could step in to pursue policies inthe public’s interest.
Althoughtherewassupportforthisview, the Antifederalistswereconcernedthatif suchpowerswereviewedasopen-ended, they couldgiverisetothetypeof oppressive leader theframersweretrying toavoid. Madisonattemptedtoreassuretheopponents of executive power, arguing thatany prerogative powerswould have to be clearly enumerated inthe Constitution. Infact, the Constitutionexplicitly providesonly one extraordinary executive power: therighttograntreprievesandpardons, whichmeans thatthepresidentcanforgiveany crimesagainstthefederal government.
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Connecticut’s Pivotal Place
at the Constitutional Convention
Though there were many disagreements over the details of America’s new constitution, one of the most intense focused on how states would be represented in Congress, either allocating representatives equally or based on population. After other plans were considered and rejected, the Connecticut Compromise won out. But why Connecticut? What do the numbers say?


State Populations at the Time of the Constitutional Convention

WHAT DO
THE NUMBERS SAY?


At first glance, the Connecticut Compromise seems to make perfect sense: as the seventh of 13 states in terms of population, Connecticut was positioned to offer a compromise that would appeal to both large and small states. But it actually was much more complicated. First, Rhode Island did not attend the convention, so there was no true median state (with only 12 states at the convention, no one stood alone at the center). Second, given that each state had one vote at
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the convention, the smallest states could have easily outvoted the biggest ones and insisted on equal representation for each state.
Why didn’t the smaller states impose their view? Two of the smaller states, Georgia and South Carolina, focused on their future growth, so they supported representation based on population, the Virginia Plan. But when other smaller states balked at their loss of power, the Connecticut Compromise was able to win the support of North Carolina (and Massachusetts’s delegates were divided), so the compromise passed 5-4-1.
Despite this more complex picture, an analysis of all 569 votes at the Constitutional Convention clearly

Votes at the Constitutional Convention
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shows that Connecticut occupied a pivotal place at the convention.
Connecticut was in the middle in terms of desire for representation based on population and in terms of desire for more state power. Connecticut’s right in the center of this graph—no wonder they could broker a compromise!

Think about it
1. Looking at the graph “Votes at the Constitutional Convention,”


More State
Power




Equal Representation

GA
SC
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why do you think Connecticut was well positioned to find a compromise?
2. How do these graphs help us
understand why the Virginia and

Source: Keith L. Doughterty and Jac C. Heckelman, “A Pivotal Voter from a Pivotal State: Roger Sherman at the Constitutional Convention,” American Political Science Review 100:2 (May 2006): 298.

New Jersey plans were in conflict and ultimately rejected?
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A systemof governmentinwhich legislativeandexecutivepower
areclosely joined. Thelegislature (parliament) selectsthechief executive(primeminister), who
forms thecabinetfrommembersof theparliament.
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Yo.
The people are asking to hear my voice . . .
For the country is facing a difficult choice.
. . . And if you were to ask me who I’d promote . . .
Jefferson has my vote.
—Hamilton, the musical

Selecting the President Thesecondcontentiousissueconcerning theexecutive was themethod of selecting a president. The way the president was to beelected incor- poratedtheissuesof majority ruleandminority rights, stateversusnational power, and thenatureof executivepoweritself. Wouldthepresidentbeelectedby thenationasa whole, by thestates, orby coalitionswithin Congress? If thestate-level governments playedacentral role, wouldthismeanthatthepresidentcouldnotspeak fornational interests? If Congresselectedthepresident, couldtheexecutivestill provideacheckon thelegislativebranch?
Most Americans donotrealize(1) that ourpresidential system isuniqueand(2) that we cameclosetohaving aparliamentary system, whichistheformof government
thatexistsinmostotherestablisheddemocracies. Ina parliamentary system, the
executive branchdependsonthesupportof the legislative branch. The Virginia Plan proposedthat Congresselectthepresident, justas Parliamentelectsthe Britishprime minister. However, facing lingering concernsthatthepresidentwouldbetoobeholden to Congress, a committee of framers subsequently made thefollowing recommenda- tions: (1) thatthepresidentwouldbeselectedby anelectoral college, representation
inwhichwouldbebasedonthenumberof   representativesandsenatorseachstate has in Congress, and(2) thatmembers of each state’s legislature woulddetermine the methodforchoosing theirstate’selectors.6 Thedelegatesultimately approvedthis recommendation.
However, the solution did not work out the way the framers intended. First, if
the electoral college was supposed to provide an independent check on the voters, it never played this role because the framers did not anticipate the quick emergence of political parties. Electors soon became agents of the parties (as they remain today) rather than independent actors who would use their own judgment to pick the most qualified candidate for president. Second, the emergence of parties created a serious technical error in the Constitution: the provision that gave each elector two votes and elected the candidate with the most votes as president and the second-place finisher as vice president. With electors acting as agents of the parties, they ended up cast-
ing one vote each for the presidential and vice-presidential candidate of their own party. This created a tie in the 1800 presidential election when Thomas Jefferson and Aaron Burr each received 73 electoral votes. The problem was fixed by the Twelfth
Amendment, which required that electors cast separate votes for president and vice president.


National power versus state and local power
Tensions overthebalanceof powercutacrossvirtually every debateattheconvention: presidential versuslegislative power, whether the national government could super- sedestatelaws, apportionmentinthelegislature, slavery, regulationof commerceand taxation, andtheamending process. Theoverall compromisethataddressedthese tensions was thesystem of federalism, which dividedpoweramong autonomous levels of governmentthatcontrolleddifferentareasof policy.
Federalism issuchanimportanttopic thatwedevotetheentirenextchaptertoit, but two brief pointsabout itareimportant here. First, the Tenth Amendment, which was added as part of the Bill of Rights shortly after ratification, was a concession to
the Antifederalistswhowereconcernedaboutthenational governmentgaining too much powerinthenew political system. The Tenth Amendmentsays: “Thepowersnot delegated tothe United Statesby the Constitution, norprohibitedby it tothe States,
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[bookmark: Slave States versus Nonslave States][bookmark: _bookmark28]arereservedtothe Statesrespectively, ortothepeople.” Thisdefinitionof reserved powers wasviewedassetting outerlimitsonthereachof national power.
Second, the national supremacy clause of the Constitution(Article VI) says thatany national law is thesupremelaw ofthelandandtakesprecedenceoverany
statelaw thatconflictswithit. Thisisespecially importantinareaswherethenational andstategovernmentshaveoverlapping responsibilitiesforpolicy. (Therelationship betweenthenational governmentandthestatesisdiscussedin Chapter 3.)


Slave states versus nonslave states
Slavery wasanothernearly insurmountableissueforthedelegates. Southernstates would notagreetoany provisionslimiting slavery. Althoughthenonslavestates opposed the practice, they were not willing to scuttle theentire Constitution by taking aprincipledstand. Evenafterthesebasic divisionshadbeenrecognized, many unre- solvedissuesremained. Couldtheimportationof slavesberestrictedinthefuture?
How would northernstatesdeal withrunaway slaves? Mostimportantintermsof the politicsof theissue, how wouldtheslavepopulationbecountedforthepurposeof slave states’ representationin Congress?
Inreaching compromisesonthesequestions, thedelegateswentthroughsimilar negotiations over how slaveswouldbecountedforpurposesof states’ congressio- nal representation. The states had beenthrough thisdebate once before, when they
addressed theissue of taxation underthe Articles of Confederation. Atthatpoint, slave states had argued that slaves should not be counted becausethey didnot receive the samebenefitsascitizensandwerenotthesameburdentothegovernment. Nonslave states had countered that slaves should be counted inthe same way ascitizens when determining astate’sfairshareof thetax burden. They hadreachedacompromiseby agreeing thateachslavewouldcountasthree-fifthsof apersonforpurposesof taxa-
tion. Now  theargumentsovertheissueof  representationwereevenmorecontentious at the Constitutional Convention. Herethepositionswerereversed, withslavestates arguing thatslavesshouldbecountedlikeeveryoneelseforthepurposesof determin- ing thenumberof Houserepresentativesforeachstate. Ultimately, bothsidesmanaged to agree on the Three-Fifths Compromise.
Theothertwoissuesinvolvedtheimportationof slavesandhow todeal withrun- away slaves. Intermsof thelatterissue, northernstateseitherwouldbeobligatedto return runaway slaves to theirsouthern owners or wouldnot. Becausethere was no middleground, theopposing sideslookedforotherissuesonwhichtotradevotes. The nonslave stateswantedmorenational governmentcontrol overcommerceandtrade
thanunderthe Articles, achangethattheslavestatesopposed. Soavotetradedevel- opedasaway tocompromisethecompeting regional interestsof slavery andregulation of commerce. Northernstates agreedtoreturnrunaway slaves(the Fugitive Slave Clause), andsouthernstatesagreedtoallow Congresstoregulatecommerceandtax importswithasimplemajority vote(ratherthanthesupermajority requiredunderthe Articles).
Theimportationof slaveswasincludedaspartof thissolution. Northernstates wanted to allow future Congresses to ban theimportation of slaves; southern states wanted to allow theimportation of slaves to continue indefinitely, arguing thatslav- ery was essential to produce their labor-intensive crops. After much negotiation, the final languagepreventedaconstitutional amendmentfrombanning theslavetrade until 1808.7

reserved powers
Asdefinedinthe Tenth Amendment, powersthatarenotgiventothe national governmentby the Constitution, ornotprohibitedtothe states, arereservedby thestatesor
thepeople.

national supremacy clause
Partof Article VI, Section 2, of
the Constitutionstating thatthe Constitutionandthelawsandtreaties ofthe United Statesarethe“supreme Law of the Land,” meaning national laws takeprecedenceoverstatelaws if thetwoconflict.






DID YOU KNOW?
At onlyabout
8,700
words, the U.S. Constitutionismuch
shorterthantheaveragestate constitution (39,604 words). Source: PARCA, Tableau Public




Three-Fifths Compromise
Thestates’ decisionduring the Constitutional Conventionto counteachslaveasthree-fifthsof apersoninastate’spopulationfor thepurposesof determining the
number of House members andthe distributionof taxes.
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[bookmark: Ratification][bookmark: The Antifederalists’ Concerns][bookmark: _bookmark29]A slave auction in Virginia. Slavery proved problematic at the Constitutional Convention: Would
there be limits on the importation of slaves? How would runaway slaves be dealt with by nonslave states?
And how would slaves be counted for the purposes of congressional representation?
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CONTRAST THE ARGUMENTS
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A lady asked Dr. [Benjamin] Franklin, “Well Doctor what have we got a republic or a monarchy?” “A republic,” replied the Doctor, “if you can keep it.”
—James McHenry, The Records of the Federal Convention of 1787

Fromamodernperspective, it isdifficulttounderstandhow theframerscouldhavetakensuchapurely political approach tothemoral issueofslavery. Many ofthedelegatesbelieved slavery was immoral, yetthey were willing to negotiate in order to gain thesouthern states’ support of the Constitution. Somesoutherndelegateswereapologetic aboutslavery, even asthey arguedforprotecting theirowninterests. Numerous constitutional scholarsview theconvention’streatmentof slavery asitscentral failure. Infairnesstothedelegates, the issueof slavery couldnotbesettled, sincethegoal wastocre- ate adocument that all states wouldsupport. However, the delegates’ inability toresolve thisissuemeantthatitwould simmerbelow thesurfaceforthenext 70 years, finally boiling overintothebloodiestof all Americanwars, the Civil War.
[image: ]The convention ended on a relatively harmonious note with Benjamin Franklin
moving for adoption. His motion was worded ambiguously to allow those who still had reservations to sign the Constitution anyway: “Done in Convention by the
unanimous consent of the States present the 17th of September . . . In Witness whereof we have hereunto subscribed our names.” His clever wording meant that the signers were only bearing witness to the approval by the states and therefore could still, in good faith, oppose substantial parts of the document. Franklin’s motion passed with 10 ayes, no nays, and one delegation divided. All but three of the remaining delegates signed.
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)Ratification
Article VII of the Constitution, whichdescribedtheprocess for ratifying thedocument, was also designedto maximizeits chanceof success. Only ninestates wereneeded
toratify, ratherthantheunanimity rule thathadapplied tochanging the Articles of Confederation. Equally important, ratificationvoteswouldbetakeninstatecon- ventions setup specifically forthatpurpose, bypassing thestatelegislatures, which would bemore likely to resist someof the Constitution’s state–federal power-sharing arrangements.
Thenear-unanimousapproval atthe Constitutional Convention’sendmaskedthe very strong oppositionthatremained. Subsequently, theratifying conventionsineach state subjected the Constitution to intense scrutiny, asattendees examined every sen- tenceforpossibleobjections. A national debateragedoverthenextninemonths.


The Antifederalists’ concerns
The Antifederalistsweremostworriedabouttheroleofthepresident, thetransferof powerfromthestatestothenational government, andthelack of specific guaranteesof civil liberties. Inshort, they fearedthatthenational governmentwouldbecometyran- nical. Statepowerandtheability toregulatecommercewerealsocentral concerns.
Statessuchas New Yorkwouldlosesubstantial revenueif they couldnolongercharge tariffsongoodsthatcameintotheirports. Otherstateswereconcernedthatthey would pay adisproportionateshareof national taxes.

[image: ]



[bookmark: The Federalists’ Strategies][bookmark: _bookmark30]The Antifederalists’ foremostobjectionwastothelackof protectionsforcivil liber- ties inthenew political system. During thelastweekof theconvention, Elbridge Gerry and George Masonofferedaresolution“topreparea Bill of Rights.” However, the resolution was unanimously defeated by the state delegations. Somebelieved thatthe national  governmentposednothreattolibertiessuchasfreedomofthepressbecause it didnothavethepowertorestricttheminthefirstplace. Othersthoughtthatbecause it wouldbeimpossibletoenumerate all rights, it wasbettertolistnoneatall. Federal- istssuchas Roger Shermanarguedthatstateconstitutions, mostof whichprotected freedomof speech, freedomof thepress, righttoatrial by jury, andothercivil liber-
ties, wouldbesufficienttoprotectliberty. However, many Antifederalistsstill wanted assurancesthatthe national governmentwouldnottrampletheirrights.

The Federalists’ strategies
The Federalistscounterattackedonseveral fronts. First, they publishedaseriesof articlesthatcametobeknownasthe Federalist Papers. Although originally published in New Yorknewspapers, thesearticleswerewidely readthroughoutthenation. The Federalist Papers wereone-sidedargumentsaimedatchanging public opinion. The authors downplayed potentially unpopularaspectsof thenew system, suchasthe powerof thepresident, whileemphasizing pointsthey knew wouldappeal totheoppo- sition. Despite their biased arguments, the Federalist Papers areconsideredthebest comprehensive discussion of thepolitical theory underlying the Constitution andthe framers’ interpretationsof many of itskey provisions.
Second, the Federalistsagreedthatthenew Congress’sfirstorderof businesswould betoadda Bill of Rights tothe Constitutiontoprotectindividual rightsandliberties. Thispromisewasessential forsecuring thesupportof New York, Massachusetts, and Virginia. Thecrucial ninthstate, New Hampshire, ratifiedthe Constitutionon June 21, 1788, but New Yorkand Virginiawerestill dragging theirheels, andtheirsupportwas viewedasnecessary forthelegitimacy ofthe United States, evenif ittechnically was
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Union and Confederate troops clash in close combat in the Battle of Cold Harbor, Virginia, in June 1864. The inability of the framers to resolve the issue of slavery allowed tensions over the issue to grow throughout the early nineteenth century, culminating in the Civil War.
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[image: ]Alexander Hamilton authored a majority of the Federalist Papers and was a strong advocate for ratification of the Constitution.
























Bill of Rights
Thefirst 10 amendmentstothe Constitution; they protectindividual rightsandliberties.
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[bookmark: The Constitution: A Framework for Govern][bookmark: Exclusive Powers][bookmark: _bookmark31]not needed. By the endof the summer, both Virginiaand New Yorkfinally votedforrat- ification. Rhode Islandand North Carolinarefusedtoratify until Congressmadegood on its promise of a Bill of Rights. The 1st Congress submitted 12 amendments to the states, and 10 wereratifiedby all thestatesasof December 15, 1791. Wewill takeaclose look atthe Bill of Rightsin Chapter 4.



“Why Should
I Care?”



Politicians today have a very difficult time compromising on issues like gun control, abortion rights, and even the proper levels of taxation and spending. At the Consti- tutional Convention, the framers had to struggle with fundamental issues such as executive power and state versus national power as well as incredibly divisive issues like slavery. The framers were facing uncertainty about the very survival of their new nation and the nearly impossible task of creating a new framework that would allow our nation to not only survive but also flourish. Yet the framers were able to arrive at workable compromises on all of these issues. Without compromise, our nation would not exist. When you hear a politician today say, “I am going to stick to my principles; I am not going to compromise,” reflect on the fact that governing is not possible without compromise. “Compromise” is not a dirty word; it is an essential feature of politics.
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The Constitution is the guide which I never will abandon.
—George Washington








necessary and proper clause
Partof Article I, Section 8, of the Constitutionthatgrants Congress thepowertopassall lawsrelatedtoits expressed powers; alsoknown asthe elastic clause.

The Constitution:
 (
PROVISIONS OF THE 
CONSTITUTION
)a framework for government
The Constitutioncertainly hasitsflaws(someof whichhavebeencorrectedthrough amendments), butthedocument’slongevity is testimony totheframers’ foresightin crafting aflexibleframeworkforgovernment. Perhapsitsmostimportantfeatureisthe systemof separationof powersandchecksandbalancesthatpreventmajority tyranny while maintaining sufficient flexibility for decisive leadership during times of crisis.
Thesystemof checksandbalancesmeansthateachbranchof national governmenthas certain exclusive powers, some shared powers, andtheability to check the other two branches(see How It Works: Checksand Balances).

Exclusive powers
Theframersviewed Congressasthe“firstbranch” of governmentandgranteditsignif- icant exclusive powers. Congresswasgiventhe powertoraiserevenueforthe federal government throughtaxesandborrowing, regulateinterstateandforeigncommerce, coinmoney, establishpostofficesandroads, grantpatentsandcopyrights, createthe systemof federal courts, declarewar,“raiseandsupportarmies,” makerulesforthe military, andcreateandmaintainanavy. Mostimportantistheso-calledpowerof the purse—control over taxation and spending.
Congress’sexclusivepowerstakeonadditional    significancethroughthe   necessary
and proper clause, alsoknown astheelastic clause. Itgives Congress theflexibility to“makeall Laws  whichshall  benecessary andproperforcarrying into Executionthe

[bookmark: Shared Powers][bookmark: _bookmark32]foregoing Powers, andall other Powersvestedby this Constitutioninthe Government of the United States, or inany Department or Officerthereof.” Inotherwords, Congress could pass laws related to any of itsexclusive powers. For example, while the Constitu-
tiondidnotexplicitly mention Congress’srighttocompel peopletoserveinthemili- tary, itspowertoenactadraftwasclearly givenby thenecessary andproperclause, in conjunctionwithitspowerto“raiseandsupportarmies.”
The exclusive powers of Congress are more numerous and specific than the lim- ited powers granted to the president. As commander in chief of the armed forces,
the president has the power to receive ambassadors and foreign ministers and to issue pardons. The president’s most important powers are contained in the executive powers clause, which says: “The executive power shall be vested in a President of the United States of America,” and in the directive to ensure “that the laws are faithfully executed.”
Thecourtsdidnotreceiveasmuchattentioninthe Constitutionaseither Con- gressorthepresident. Themostimportantpositivepowersthattheframersgave the Supreme Courtwerelifetimetenureforjusticesingoodbehaviorandrelative
independencefromtheothertwobranches. Thecritical negativepowerof judicial review, theability to strike downthe laws andactions of other branches, will bedis- cussedlater.
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Shared powers
Along withdividing theexclusivepowersamong thebranchesof government, checks andbalancesdesignatesomesharedpowers. Theseareareaswherenobranchhas exclusive control. For example, thepresidenthasthepowertonegotiatetreatiesand makeappointmentstothefederal courtsandothergovernmentoffices, butthese executive actionsaretobeundertakenwiththe“advice andconsent” of the Senate, which meansthey were intended to be shared powers. Inthetwentieth century, these particular powersbecameexecutive centered, withthe Senate providing almost no advice to the president and routinely giving its consent. However, the Senate still can assertitssharedpower, asshownby the Senate’srelatively recentblocking of several of President George W. Bush’sand President Obama’slower-courtnomineesand Obama’s nomination of Merrick Garland to the Supreme Courtin 2016.
The war powers, which include decisions about when and how to use military force, werealsointendedtobesharedbuthavebecomeexecutive-dominatedpowers. After seriousdisagreements,  theultimatecompromisethattheframersreachedshows checks andbalancesatwork, withthepresidentserving ascommanderin chief of the armed forces, while Congress has the power to declare war and to appropriate the funds to conduct awar. Since very early in the nation’s history, the president has taken a lead roleinthewarpowers. Presidentshaveauthorizedtheuseof American troops on hun- dreds of occasions, but Congress has declared war only fivetimes. Of these, Congress debated the merits of entering only one war, the War of 1812. The other “declarations” recognized astate of war that already existed. If a president is intent on going to war, Congress must go along or get out of the way.
However, sincethe Vietnam War Congresshastriedtoredresstheimbalanceinthe war powersin other ways. In 1970, during the Vietnam War, Congress passed a reso- lution thatpreventedany fundsfromsupporting groundtroopsin Laosor Cambodia (nations thatbordered Vietnam). In 2013, Congresswasstrongly opposedtoamilitary strike against Syriain response to itsuse of chemical weapons againstits own people.
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The president and the Senate share the appointment power to many federal offices: the president makes the nominations, and the Senate provides its “advice and consent.” The nomination of Merrick Garland (pictured here at left) to the Supreme Court was stopped by Republican Senate leaders who decided to allow the next president to fill the vacancy on the Court.
[image: ]

[bookmark: How It Works: Checks and Balances][bookmark: _bookmark33]How it works: in theory
Checks and Balances





In the Constitution, if one branch tries to assert too much power, the other branches have certain key powers that allow them to fight back and restore the balance. (In addition to the powers noted in the diagram, Congress can impeach the president and remove him or her from office.)



















Executive








The president nominates judges.


The president can veto congressional legislation.















Legislative










The Senate confirms the president’s judicial
nominations. Congress can impeach and remove judges from office.















Judicial






The Senate approves presidential nominations, and Congress can pass laws over the president’s veto.


The Court interprets the laws passed by Congress.


The Court interprets
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How it works: in practice
Checks and Balances in the War on Terror




Since shortly after the attacks of September 11, 2001, the president, acting on his power as commander in chief, authorized the Guantánamo Bay detention center in Cuba to be used as a place to detain, interrogate, and try prisoners related to the War
on Terror. There have been allegations of human rights violations, including torture. The controversies and policies surrounding Guantánamo show how checks and balances work in practice.

So...


First prisoners are taken to Guantánamo on January 11, 2002.






It’s still a problem.


The detention center is increasingly contro- versial as Amnesty International, a human rights organization,
calls it “the gulag of our time,” and in 2006, the United Nations urges the United States to close the facility.

 (
Critical
 
Thinking
Why
 
do
 
you
 
think
 
it
 
has
 
been
 
so difficult
 
to
 
close
 
the
 
detention 
center
 
in
 
Guantánamo?
 
Is
 
it 
because
 
of
 
the
 
issue
 
of
 
terrorism 
and
 
national
 
security?
 
Or
 
is
 
it 
because
 
of
 
our
 
system
 
of
 
checks 
and
 
balances?
 
Why?
Do
 
you
 
think
 
our
 
system
 
of 
checks
 
and
 
balances
 
creates 
too
 
much
 
gridlock,
 
or
 
is
 
it
 
an essential
 
check
 
on
 
potential 
tyranny?
)Sounds like

He said...

[image: ]
President George
W. Bush asserts that Guantánamo is outside the legal jurisdiction of the United States and that the prisoners held there do not have protections guaranteed
to prisoners of war under the Geneva Convention.

New idea.

[image: ]
Two days after taking office, President Obama signs an order to close the center by the end of the year and to suspend all Guantánamo military commission hearings for 120 days.



Plan

But then...

[image: ]
The Supreme Court disagrees in Hamdan
v. Rumsfeld on June 29, 2006, ruling that the detainees were entitled to basic legal rights and that the Geneva Convention did apply.


Nope.

[image: ]
A week later, a military court judge overturns the order
to suspend hearings at Guantánamo.

[image: ][image: ]a plan.	blocked.	Sigh.


President Obama wants to move Guantánamo prisoners to a federal prison
 (
The
 
Constitution:
 
a
 
framework
 
forgovernment
45
)in Illinois.

A few months later, Congress votes to block funds needed
for the transfer or release of prisoners held at
the facility.

Going into the last year of President Obama’s presidency, more than 100 prisoners remain, some of whom have been detained for 14 years without a trial.

[bookmark: Negative or Checking Powers][bookmark: _bookmark34]A showdown with President Obama was averted when Syriaagreed to allow weapons inspectorstodestroy theirchemical weaponstockpile. Theseexamplesshow thatwhile thepresidentcontinuestodominatethewarpowers,  Congresscanassertitspower when it has thewill—justasitcan by advising the president intreaty negotiations or by withholding approval of thepresident’snomineesforappointedpositions.










impeachment
A negativeorchecking poweroverthe otherbranchesthatallows Congress to remove thepresident, thevice president, orother“officersof the United States” (including federal judges) forabusesof power.
power of the purse
Theconstitutional powerof Congress toraiseandspendmoney. Congress canusethisasanegativeorchecking powerovertheotherbranchesby freezing orcutting theirfunding.
judicial review
The Supreme Court’spowertostrike down alaw oranexecutive branch action that it findsunconstitutional.
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Congress alone has “the power of the purse” to fund government programs. Although President
Obama ordered the “troop surge” in Afghanistan, Congress had to continue appropriating money to pay for the war.

Negative or checking powers
Thelastpartof thesystemof checksandbalancesisthenegativepowerthatthe branches have over one another. These powersare especially important becausethey ensure that nosinglebranchdominates thenational government.
Congressional Checks Congresshastwoimportantnegativechecksontheother twobranches: impeachmentandthepowerof thepurse. Impeachment iswhere
thepresident, vicepresident, orother“officersofthe United States”(including fed- eral judges) canberemovedforabusesofpower—specifically,“Treason, Bribery, or other high Crimes or Misdemeanors.”
Throughthe power of the purse, Congress can punish executive agencies by freez-
ing orcutting theirfunding orby holding hearingson, investigationsof, orauditsof
theiroperationstomakesuremoney isbeing spentproperly. Congresscanalsofreeze judges’ salaries to show displeasure with court decisions, andit has thepower to limit theissuesthatfederal courtscanconsider. Eventoday, thesystemofchecksandbal- ancesisnotfixedinstonebutevolvesaccording tothechanging political climate.
Presidential Checks Theframersplacedimportantchecksoncongressional power aswell, andthepresident’smostimportantcheckon Congressistheveto. Againthere wasvery littleagreementonthistopic. The Antifederalistsarguedthatitwas“apolit- ical errorof the greatestmagnitude, toallow the executivepowera negative, orin fact any kindofcontrol overtheproceedingsofthelegislature.” Butthe Federalistsworried that Congresswouldslowly stripaway presidential powersandleavethepresidenttoo weak. Ultimately, the Federalistview wontheday. However, thevetohasdeveloped intoamajorpolicy-making tool forthepresident, whichisprobably broaderthanthe check against“depredations” envisioned by theframers. The Constitution alsogives
thepresidentaformal checkonthecourtsthroughthepowertoappointjudges.

[image: ]Judicial Review The Constitutiondidnotprovidethe Supreme Courtwithany for- mal checksontheothertwobranches. Instead, the Courtitself (in thelandmark decisionof Marbury v. Madison in 1803) established
thepracticeof judicial review—theability of the Supreme Courtto strikedownalaw oranexecutivebranchactionasunconstitutional. Whilejudicial review isnotexplicitly mentionedinthe Constitu-
tion, supportersof thepracticepointtothesupremacy clause, which statesthatthe“Constitution, andthe Laws of the United States whichshall bemadein Pursuancethereof. . . shall bethesupreme Law of the Land.”
As Chief Justice John Marshall arguedin Marbury v. Madison, in order to enforce the Constitution asthe supreme law of the land the Courtmustdeterminewhichlaws are“inpursuancethereof.” Crit- ics of judicial review arguethat the Constitution issupremebecause itgainsitslegitimacy fromthepeople, andthereforeelected officials—Congressandthepresident—shouldbetheprimary
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[bookmark: Is the Constitution a “Living” Document?][bookmark: Changing the Constitution][bookmark: _bookmark35]interpretersofthe Constitutionratherthanthecourts. Thisdisputemay neverfully be resolved, but Marshall’s boldassertion of judicial review made the Supreme Courtan equal partner inthesystem of separate powersand checks and balances.






If you remember anything from your elementary civics class it is probably some foggy memory of the system of checks and balances and separation of powers. But why is this so important? This institutional framework provides the basis for our government and explains the nature of political conflict and outcomes. When the government shuts down because of a dispute over spending or the Senate blocks the president’s court nominees, this is because the president and Congress have different roles but can check each other’s powers. Understanding checks and balances and separation of powers helps us be realistic about what government can do and shows us that all parts of the government are critical but not dominant in making policy and enforcing laws.

“Why Should
I Care?”






Is the Constitution a “living” document?
How hasthe Constitutionremainedrelevant aftermorethan 200 years? Why doesthis frameworkof governmentstill work? How cantheframers’ valuesstill bemeaningful to us? There areseveral reasons thatthe Constitution continues to bea“living” doc- umentthatevolveswiththechanging valuesandnormsofthenation(seethe Takea Standfeature).

Changing the Constitution
Themostobviousway thatthe Constitutionkeepsupwiththetimesisby allowing for changestoitslanguage. Theframersbroadly supportedtheideabehind Article V,
which lays out theformal process for amending the Constitution: thepeople must con- trol theirownpolitical system, whichincludestheability tochangeitthrougharegular, nonviolentprocess.
Proposal and Ratification Whiletherewasstrong consensusonincluding inthe Constitutionasetof provisionsforamending it, therewasnoagreementonhow this should bedone. The Virginia Plan envisioned a relatively easy process of changing the Constitution“whensoeveritshall seemnecessary” by meansof ratificationby thepeo- ple, whilethe New Jersey Planproposedacentral roleforstategovernments. Madison suggestedtheplanthatwaseventually adopted, whichaccommodatedboththosewho wantedastrongernational governmentandthosewhofavoredthestates. Article V describes thetwostepsnecessary tochangethe Constitution: proposal andratification. Congressmay propose anamendmentthathastheapproval of two-thirdsof themem- bersinbothhouses, oranamendmentmay beproposedby anational conventionthat hasbeencalledby two-thirdsof thestates’ legislatures. Ineithercase, theamendment
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The people made the Constitution, and the people can unmake it. It is the creature of their will, and lives only by their will.
—Justice John Marshall
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TAKE
A STAND
A Living Constitution?
Should the Constitution be viewed as a flexible framework or a document that has fixed meaning? The public is evenly split on this issue, with 49 percent saying that constitutional inter- pretation should be based on “what it means in current time” (the living Constitution) and 46 percent on “what it originally meant” (originalism). However, there is a deep partisan divide on this issue, with 70 percent of Democrats taking the living constitution approach and 69 percent of Republicans sup- porting originalism.a

The meaning of the Constitution doesn’t change. Justice Clarence Thomas is perhaps the strongest advocate of the originalist view. He wrote: “Let me put it this way; there are really only two ways to interpret the Constitution—try to discern as best we can what the framers intended or make it up.”b Former chief justice William Rehnquist, although gen- erally adhering to the originalist view, took a more nuanced approach. He favorably cites a 1920 Supreme Court opinion by Oliver Wendell Holmes: “When we are dealing with words that also are a constituent act, like the Constitution of the United States, we must realize that they have called into life a being the development of which could not have been foreseen completely by the most gifted of its begetters.”c John Marshall in McCulloch v. Maryland also endorses this view, saying the Constitution was “intended to endure for ages to come, and consequently to be adapted to the various crises of human affairs.” Rehnquist says that “scarcely anyone would dis- agree” with the idea that the Constitution was written broadly enough to allow principles such as the prohibition against illegal searches and seizures to apply to technologies, such as the telephone or the Internet, that could not have been envi- sioned by the framers.d
However, according to this view, the meaning of the Con- stitution cannot change with the times. Rehnquist writes that “mere change in public opinion since the adoption of the Con- stitution, unaccompanied by a constitutional amendment, should not change the meaning of the Constitution. A merely temporary majoritarian groundswell should not abrogate some individual liberty truly protected by the Constitution.”e Therefore, recent rulings restricting the death penalty (which is clearly endorsed by the Constitution), expanding gay rights, or allowing a child to testify remotely against her sexual abuser rather than having to confront him directly in court (as guaranteed by the Sixth Amendment) would all be inconsistent with the originalist view. This view would also hold that anything other than relying on the meaning of the
words of the Constitution allows justices to “legislate from the
bench,” which is undemocratic given that the judges are not elected.















There is a vigorous debate among justices of the Supreme Court as to whether the Constitution is a living document or should be interpreted more strictly according to the original intent of the framers.


The meaning of the Constitution changes with the times.
Proponents of a living constitution argue for a more flexible view. Justice Thurgood Marshall advocated a living consti- tution, noting that the framers “could not have imagined, nor would they have accepted, that the document they were drafting would one day be construed by a Supreme Court to which had been appointed a woman and the descendent of an African slave.”f If the meaning of the Constitution is fixed, then the Court would have to uphold a state law allowing the death penalty for horse stealing, which was common during the Founding era. Executing horse thieves, or, more realisti- cally, children and the mentally impaired (which was allowed in many states until 2005), is unacceptable in a modern society, even if it would be allowed by a strict reading of the Constitution.
Answering the question about how justices should inter- pret the Constitution ultimately depends on one’s broader views of the proper role of the Court within a representative democracy. Should justices be constrained by the original meaning of the Constitution, or should that meaning evolve over time? Take a stand.


take a stand
1. If you were on the Supreme Court, would you adopt an originalist or a living constitution approach? Justify your position.

2. Based on the originalist view, should a state be allowed to execute whomever it wants to, including minors
(or horse thieves)? Based on the living constitution approach, should limits be placed on justices to prevent them from “legislating from the bench”?
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[bookmark: Flexibility and Interpretation][bookmark: _bookmark36]must be ratified by three-fourthsof thestates’ legislaturesorstateconventions(see Nuts & Bolts 2.3). A national convention hasneverbeenusedtoproposeanamendment, andevery amendmentexceptforthe Twenty-First, whichrepealed Prohibition, has beenratifiedby statelegislaturesratherthanstateconventions.

A Range of Amendments Amendmentshaverangedfromfairly narrow, technical corrections of errors inthe original document(Eleventhand Twelfth Amendments) toimportanttopicssuchasabolishing slavery (Thirteenth), mandating equal pro- tection of the laws for all citizens(Fourteenth), providing for thepopular election of senators(Seventeenth), giving blacksandthenwomentherighttovote(Fifteenthand Nineteenth), andallowing anational incometax (Sixteenth). Potential constitutional amendmentshaveaddressedmany otherissues, withmorethan 10,000 proposed;
of those, 33 weresenttothestates and  27  havemadeitthroughtheamending process (the first 10 cameatonceinthe Bill of Rights). Table 2.1 showsseveral amendmentsthat were introducedbutnotratified.


Flexibility and interpretation
The Constitutionalsoremainsrelevantbecauseitallowsforsomeflexibility inhow it is interpreted. First, somepartsof the Constitutionaresimply ignoredtoday because they havenomeaning inamoderncontext. Forexample, Article I, Section 4, saysthat “Congress shall assembleatleastonceinevery Year,” butthemodern Congressisin
sessionthroughouttheyear(withvariousrecesses). Nobody paysattentiontothispas- sage anymore becauseit simply does not matter.

Ambiguity The Constitution’sinherentambiguity isacharacteristic thathaskept
thedocumentrelevant. Key passageswerewritteninvery general language, whichhas enabled the Constitutiontoevolve along withchanging norms, values, andpolitical contexts. Thisambiguity was apolitical necessity: not only were theframers awarethat thedocumentwouldneedtosurviveforgenerations, butinmany instancesthelan-
guagethatthey chosewassimply theonly wording thatall theframerscouldagreeon.






Proposal	Ratification	Frequency of use

NUTS
& BOLTS


Congress proposes amendment by at least a two-thirds vote





Amendment is proposed
by a national convention that is called by at least two-thirds of the state legislatures

By at least three-fourths of the state legislatures

By at least three-fourths of state conventions called for the purpose of ratifying the amendment


By at least three-fourths of the state legislatures

By at least three-fourths of state conventions called for the purpose of ratifying the amendment

  All but once 


  Once 



  Never 


  Never 

2.3
Amending the Constitution
This flowchart shows how amendments to the Constitution can be proposed and ratified and the frequency with which each method has been used. Interestingly, the president is not a part of the formal process of amending the Constitution.
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TABLE 2.1

Amendments Introduced in Congress That Did Not Pass
Many proposed constitutional amendments have almost no chance of passing. Indeed, most of those listed here did not even make it to the floor of the House or Senate for a vote. Why do you think a member of Congress would propose an amendment that he or she knew would fail?



114th Congress (2015–2016)

113th Congress (2013–2014)

112th Congress (2011–2012)

Require that the rights extended by the Constitution be granted only to natural persons (not corporations). Repeal the Sixteenth Amendment (income tax).

No treaty, executive order, or agreement with another nation can diminish the rights of U.S. citizens. All laws that apply to U.S. citizens must apply equally to U.S. senators and representatives.

Impose 12-year term limits for the House and Senate.
Amend the First Amendment to allow limitations on federal campaign contributions and expenditures. Protect the right of parents to raise and educate their children without interference from government. Require that the federal budget be balanced.


Sources: The U.S. Constitution Online: Some Proposed Amendments, www.usconstitution.net (accessed 3/22/12); http://thomas.loc.gov (accessed 2/21/16).









enumerated powers
Powers explicitly granted to Congress, thepresident, orthe Supreme Courtinthefirstthree articlesof the Constitution. Examples include Congress’spowerto“raise
andsupport Armies” andthe president’spowerascommanderin chief.

implied powers
Powerssupportedby the Constitution thatarenotexpressly statedinit.


For instance, thenecessary andproperclausegives Congressthepowertoenactlaws
thatarerelatedtoits enumerated powers, orthosethatareexplicitly granted. Butwhat does“necessary andproper” mean? Congress, forthemostpart, getstoanswerthat question.
Implied Powers Furthermore, therehavebeensignificantchangesintheway that
the Constitutionstructuresthepolicy-making process, eventhoughthepertinenttext ofthe Constitutionhasnotchanged.8 Thispointisbestunderstoodby examining the conceptof implied powers—thatis, powersnotexplicitly statedinthe Constitutionbut thatcanbeinferredfromanenumeratedpower. The Supreme Courtoftendefinesthe boundariesof impliedpowers, but Congress, thepresident, andthepublic canalsoplay key roles.
To takearecentexampleof Congress’sinterpretationof impliedpowers, thepresi- dent’s appointmentpowershave evolved asthe Senatehasbecomemuchmoreaggres- sive in providing “adviceand consent” on presidential nominations to thefederal courts. Asweexplore in Chapter 13, inthe past 20 yearsthe Senate has blocked court appointments ata significantly higherratethanitdidinthefirsthalf of thetwentieth century. The relevant language inthe Constitution is the same, yetthe Senate’s under- standing ofitsroleinthisimportantprocesshaschanged. President Obama’suseof executive powerstogoaround Congresswhenthey declinedtoactalsodemonstrates
theambiguousnatureof constitutional powers. Obama’sactionon EPA rulesconcern- ing carbonemissionsandimmigrationpolicy wereviewedaseitherappropriateand necessary executive action or“constitutional overreach.”
Changing Social Norms Public opinionandsocial normsalsoinfluencetheprevail- ing interpretationof the Constitution, asisevidentintheevolving meaningsof capital punishment(thedeathpenalty) andfreedomof speech. Whenthe Constitutionwas
written, capital punishmentwasbroadly accepted, evenforhorsethieves. Therefore, theprohibitioninthe Eighth Amendmentagainst“cruel andunusual punishments”
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certainly didnot mean to theframers thatthedeathpenalty was unconstitutional. However, in 1972 the Supreme Courtstruckdowncapital punishmentasunconstitu-
tional becauseitwasbeing appliedarbitrarily.9 Subsequently, afterprocedural changes were made, the Courtonceagainupheldthepractice. However, the Courthassince decided thatcapital punishmentforamentally impairedpersonandminorsconsti-
tutedcruel andunusual punishment—adecisionthatreflectsmodernsensibilitiesbut not theframers’ thinking.10 Similarly, thetextof the First Amendmentprotections
for freedomof speechhasneverchanged, butthe Supreme Courthasbeenwilling to uphold significant limitationsonfreespeech, especially inwartime. Whenexternal threatsarelesssevere, the Courthasbeenmoretolerantof controversial speech.
Thelinebetweenanew interpretationof the  Constitutionandconstitutional change isdifficulttodefine. Clearly, notevery new directiontakenby the Courtornew interpretationof theconstitutional rolesof thepresidentor Congressiscomparabletoa constitutional amendment. Inonerespect, aconstitutional amendmentismuchmore permanentthananew interpretation. Forexample, the Supreme Courtcouldnotuni- laterally decidethat 18- to 20-year-olds, women, and African Americansnolongerhave therighttovote. Constitutional amendmentsexpandedtherighttovotetoinclude
thesegroups, andonly  furtheramendmentscouldeitherexpandorrestricttheright to vote. However, gradual changes in constitutional interpretation are probably just as
importantastheamending processinexplaining the Constitution’sability tokeeppace withthetimes.

Amending the Constitution is difficult and can be controversial. Some amendments that are widely accepted today, like the Nineteenth Amendment giving women the right to vote, were intensely debated prior to their ratification.
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They keep talking about drafting a constitution for Iraq. Why don’t we just give them ours? It was written by a lot of really smart guys. It’s worked for over 200 years, and hell, we’re not using it anymore.
—Jay Leno







One of the most remarkable things about the Constitution is its longevity. While there are intense debates about whether a “living Constitution” is a good thing, there is no doubt its ability to change with the times, whether because of its amending process, multiple interpreters, or ambiguity, has helped make it the oldest constitution in the world. People may joke that the Constitution isn’t relevant anymore, but it shapes the boundaries for all of today’s policy debates and institutional struggles.

“Why Should
I Care?”
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[bookmark: Conclusion][bookmark: _bookmark37]The Eighth Amendment’s ban on “cruel and unusual punishments” is generally viewed as excluding capital punishment, but the execution of juveniles and the mentally impaired has been found unconstitutional. This picture shows the electric chair in the Southern Ohio Correctional Facility in Lucasville, Ohio.

Conclusion
[image: ]The debate between Tea Party supporters and opponents outlined in this chapter’s introduction illustrates many of the chapter’s themes: the conflictual nature of politics established by the Constitution, multiple interpreters, and ambiguous language. The separation of powers and the system of checks and balances in our political system divide power to protect against majority tyranny. To Tea Party supporters, we have strayed too far from the limited government roots of the Founding. Tea Party oppo- nents claim that the Constitution centralized power in the national government, while moving away from the state-centered Articles of Confederation. Which side is right? The rather unsatisfying answer is that both are correct. The Founders did create a system of limited government that was intended to protect individual liberty from government tyranny, but at the same time the Founders wanted a strong and effective government that could overcome the limitations of state-centered government.
Congress, the president, and the Supreme Court all must interpret the Constitution in the normal course of playing their institutional roles. The general and ambiguous language of the Constitution means that both supporters and opponents of the Tea Party can stake a claim to having views that are informed by the Constitution. When
a Tea Party advocate claims that the Federal Reserve is unconstitutional because it is not specifically mentioned in the document, the other side can point out that under
that logic the air force is unconstitutional as well (the Constitution mentions Congress’s power to support the army and navy but obviously not the air force). Furthermore, Tea Party opponents would say, the commerce clause and the necessary and proper clause give Congress all the power it needs.
The Constitution’s flexibility and general language mean that there will never be definitive answers to the conflict over its meaning, but they ensure that these debates will be enduring and meaningful.
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The historical context of the Constitution
Describe the historical circumstances that led to the Con- stitutional Convention of 1787. (Pages 28–33)

Summary
The U.S. Constitution was shaped by historical events preceding its creation, particularly the period of British rule over the colonies, the Revolutionary War, and the states’ experience under the Articles
of Confederation. Under British rule, the colonies were relatively independent of one another, and the framers sought to create a strong nation while still maintaining the autonomy of the states in the system. The framers based the Constitution on three key principles:


3. At the American Founding, what is the best way to describe the economic inequality among classes and the economic diversity among regions?
a. high inequality / high diversity
b. high inequality / low diversity
c. low inequality / high diversity
d. low inequality / low diversity


The politics of compromise at the Constitutional Convention
Analyze the major issues debated by the framers of the Constitution. (Pages 34–40)

Summary
While the framers of the Constitution agreed that the Articles of Confederation needed to be changed, there was little consensus otherwise. The Federalists and Antifederalists clashed on several issues, though the most important were (1) balancing majority rule with minority rights, (2) allocating power between large and small states, (3) allocating power between the legislature and executive, (4) allocating power between the national government and the states, and
(5) determining how to handle slavery.


Key terms


the rejection of a monarchy, popular control of the government, and a limited government that protected against tyranny.


Key terms

pluralism (p. 35)
Virginia Plan (p. 36)
New Jersey Plan (p. 36)
Great Compromise (p. 36)

parliamentary system (p. 38)
reserved powers (p. 39)
national supremacy clause (p. 39)
Three-Fifths Compromise (p. 39)

Articles of Confederation (p. 29)
limited government (p. 29) Shays’s Rebellion (p. 31) monarchy (p. 31)
republicanism (p. 31)


Practice Quiz Questions

“consent of the governed”
(p. 32)
natural rights (p. 32)
Federalists (p. 33)
Antifederalists (p. 33)



Practice Quiz Questions
4. Madison argued that the best way to prevent the tyranny of factions was to 	.
a. outlaw political parties
b. establish a strong national government
c. have various groups compete against one another in the

1. How were members of Congress selected under the Articles of Confederation?
a. by the state governor
b. by the state legislature
c. by the state supreme court
d. by popular election
e. by random lot

2. What power did the president have under the Articles of Confederation?
a. power to raise an army
b. power to veto congressional legislation
c. power to negotiate foreign agreements
d. power to nominate federal judges
e. There was no president under the Articles of Confederation.

government
d. establish strong local governments
e. try to ensure that all people were equal

5. The Great Compromise provided solutions to which issue?
a. balancing majority rule with minority rights
b. allocating power between big and small states
c. allocating power between the legislature and executive
d. allocating power between national and state governments
e. determining how to handle slavery
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6. How are executives chosen in most other established democracies?
a. by popular election
b. by the Electoral College
c. through selection by the judiciary
d. through selection by the legislature
e. by the United Nations

7. The outcome of the Three-Fifths Compromise was that each slave counted for three-fifths of a person for the purposes of
 	 and 	.
a. voting; taxation
b. congressional representation; taxation
c. voting; congressional representation
d. taxation; congressional appropriations
e. congressional representation; agricultural subsidies


Ratification
Contrast the arguments of the Federalists with those of the Antifederalists. (Pages 40–42)

Summary
9. 
A series of arguments originally published in New York news- papers supported the Constitution and outlined the political theory behind it. What are these assembled works called?
a. Pickwick Papers
b. Federalist Papers
c. Antifederalist Papers
d. Common Sense
e. The Second Treatise of Government


The Constitution:
a framework for government
Outline the major provisions of the Constitution. (Pages 42–47)

Summary
The defining feature of the Constitution is its separation of powers while still maintaining flexibility for leadership in times of crisis. The system of checks and balances gives each branch of the federal gov- ernment some explicit powers, some shared powers, and some ability to limit the power of the other two branches of government.


Key terms


After the Constitution was written and approved at the Constitutional Convention, it still needed to be ratified by nine states. The Constitu- tion was primarily criticized by the Antifederalists, which gave way to a lengthy public debate over the merits of the proposed framework.
Ultimately, the framers had to include the Bill of Rights, which was tailored to protect the rights of states and individuals from the national government, in order to win over the necessary support in the states.

necessary and proper clause (p. 42)
impeachment (p. 46)


Practice Quiz Questions

power of the purse (p. 46)
judicial review (p. 46)






Practice Quiz Questions
8. What group was concerned about the Constitution’s provisions for the strength of the president and the lack of specific guarantees of civil liberties?
a. Tories
b. Unionists
c. Federalists
d. Antifederalists
e. Free Soilers
10. 
The “necessary and proper” clause gives flexibility to which part of government?
a.  (
Key term
Bill of Rights 
(p. 41)
)the president
b. the Supreme Court
c. the bureaucracy
d. the Congress
e. interest groups

11. Which branch has the fewest explicit powers?
a. the president
b. the Supreme Court
c. the bureaucracy
d. the Congress

12. Which of the following negative powers does the president enjoy?
a. the power to veto legislation
b. the power to freeze judicial salaries
c. the power to review the constitutionality of a law
d. the power to impeach federal justices
e. the power to dissolve Congress and call new elections
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Is the Constitution a “living” document?
Explore how the meaning of the Constitution has evolved. (Pages 47–52)

Summary
The Constitution is more than 200 years old, yet it still provides a blueprint for modern governance. It has maintained its relevance because of its ambiguity on several key passages, its ability to be amended rather than entirely rewritten, and the designation of multiple interpreters of the Constitution.

 (
Key terms
enumerated
 
powers
 
(p.
 
50)
) (
implied
 
powers
 
(p.
 
50)
)


Practice Quiz Questions
13. Which route for proposing a constitutional amendment has been used for all successful amendments to date?
a. approval by two-thirds of the members of Congress
b. approval by a national convention
c. approval by two-thirds of the state legislatures
d. approval by the Supreme Court
e. approval by the president

14. After an amendment is successfully proposed, what step must occur in order for it to become part of the Constitution?
a. signature by the president
b. approval by a popular vote
c. ratification by three-fourths of the states
d. nullification by all 50 state legislatures
e. a national referendum vote

15. Which part of government often defines the boundaries of implied powers?
a. the president
b. the Supreme Court
c. the bureaucracy
d. the Congress
e. the people
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[bookmark: 3. Federalism][bookmark: _bookmark39]Federalism
[image: ]States or the federal government: Who’s got the power?

Following passage of the 2010 Affordable Care Act (ACA), sometimes called Obamacare,1 26 states sued the national government over the new law. Intended to provide health care coverage to more than 30 million Americans who were uninsured, the law seemed to these states to be an unconstitutional overreach of federal power: “the individual mandate exceeds Congress’s enumerated pow- ers, the Medicaid expansions are unconstitutionally coercive, and the employer mandates impermissibly interfere with state sovereignty.”2 This is the federal- ism trifecta, hitting on all three major themes concerning the balance of power among levels of government: (1) Congress’s power to enact broad national legis- lation under the Constitution’s commerce clause, (2) Congress’s power to com- pel states to act through “coercive federalism,” and (3) states’ sovereign powers under the Tenth and Eleventh Amendments.
The Supreme Courtlargely upheld the ACA in 2012, butthere was one import- ant point of agreement with the states: the Court ruled that the expansion of Medicaid, which would provide health care for an additional 17 million low-income Americans, was unconstitutionally coercive in requiring states to expand Medic- aid or lose all their federal funding for the existing Medicaid program. States could still choose to accept the federal funding to expand Medicaid, but they would not lose their other Medicaid funding if they opted out of the expansion. However, the battle between the national governments and the states did notend with the Court’s ruling. Nineteen states decided notto acceptthe federal incentives to expand Medicaid, leaving 4.3 million poor Americans without health insurance.3 Thirty-four states opted to notrun the health insurance exchanges, requiring
the federal governmentto do it for them (entirely, or at least in part). A few states have actively tried to obstruct implementation of the law by forbidding state employees to do anything to help that is notspecifically required by the law.4
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)Some of these disputes continued to work their way up to the Supreme Court. In 2015, the Court ruled that federal subsidies to purchase insurance applied to all 50 states, despite language in the law that said subsidies would only apply in an “exchange established by the State.” If the Court had followed a narrow inter- pretation of the legislative language, 6.4 million Americans would have lost their



[image: ]


CHAPTER GOALS

Define federalism and explain its significance.
pages 58–60

Explain what the Constitution says about federalism.
pages 60–63

Trace the major shifts in state and federal government power over time.
pages 63–70

Describe the major trends and debates in federalism today. pages 71–84





















Should the government require all Americans to have health insurance? While individual Americans disagreed about
this question, the states and the federal government also disagreed about the states’ role in implementing the ACA.






Federalism	57

















[image: ]







[bookmark: What Is Federalism and Why Does It Matte][bookmark: _bookmark40]federalism
Thedivisionof poweracrossthelocal, state, andnational governments.

sovereign power
Thesupremepowerof an independentstatetoregulateits internalaffairswithoutforeign interference.

insurance and likely created a “death spiral” for the ACA. In the majority opinion Chief Justice John Roberts wrote: “Congress passed the ACA to improve health insurance markets, not to destroy them.” By deferring to Congress’s broad legislative intent, the Supreme Court gave a huge victory to supporters of national power over state power. However, now that Republicans have unified control of national government, they will likely try to “repeal and replace” Obamacare, which will probably include returning more power to the states.
The conflict over the ACA is a great example of the tensions over how power is dis- tributed between the states and the national government. What are the responsibil- ities of the states and what is the domain of the national government? What happens when levels of government disagree on a policy? Can the national government simply force the states to do something? Is this how federalism works?


 (
DEFINE 
FEDERALISM 
AND EXPLAIN ITS SIGNIFICANCE
)What is federalism and why does it matter?
Federalism isaformof governmentthatdividessovereignpoweracrossatleasttwo political units. Dividing sovereign power meansthateachunitof government(inthe
U.S. context, thenational andstategovernments) hassomedegreeof authority and autonomy. Asdiscussedin Chapter 2, thisdivisionof poweracrosslevels of govern- ment iscentral tothe systemof separated powersinthe United States. The concept of dividing poweracrosslevelsof governmentseemssimple, butaswewill seelaterinthis chapter, thepolitical battlesover how thatpowerisdividedhavebeenintense.
Inpractical terms, federalismisaboutintergovernmental relations: how thediffer- ent levelsof government interactandhow powerisdivided. Buteven thatmay seem a littleabstract. Why doesfederalismmatter? Onabroadrangeof issues, thelevel of gov- ernment thatdictates policy can make a real difference. Theconflictoverhealthcare reform isanobvious example, but other policies include whether the national govern- ment canprevent states fromallowing marijuanausefor medical andrecreational pur- poses, fromallowing “aidindying”(orwhatopponentstothepracticelabel “assisted suicides”), from discriminating againsttheiremployees based on age or disability, or fromfighting national immigrationlaws. Thesequestionsinvolvedefining thedis- putedboundariesbetweenwhatthestatesandnational governmentareallowedtodo. Much of U.S. history hasbeenrootedinthisstruggletodefine Americanfederalism.
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[image: ]The relationship between the national government and the states also involves cooperation. After unprecedented flash flooding devastated South Carolina in October 2015, FEMA partnered with state officials to provide relief at outposts like this one. @FEMA

[bookmark: Levels of Government and Their Degrees o][bookmark: _bookmark41]Levels of government and their degrees of autonomy
A distinguishing featureof federalismisthateachlevel of governmenthassomedegree of autonomy from the other levels—that is, each level cancarry out somepolicies with- out interference from the others. Inthe United States, thismeansthatthe national
andstategovernmentshavedistinctpowersandresponsibilities. Thenational gov- ernment, for example, is responsible for national defenseandforeign policy. Stateand local governments haveprimary responsibility forconducting elections andpromoting public safety, or police powers. Inotherareas, suchastransportation, thedifferent levels of government have concurrent powers—thatis, they shareresponsbilities(see Nuts & Bolts 3.1). Thenational governmentalsohasadditional responsibilities through impliedpowersthatareinferredfromthepowersexplicitly grantedinthe Constitution (see thelaterdiscussioninthischapter). Local governments—cities, towns, school dis-
tricts, andcounties—arenotautonomousunitsof government. Stategovernmentscre- ate them andcontrol the typesof activities they canengageinby specifying inthe state










police powers
Thepowertoenforcelawsand provideforpublic safety.

concurrent powers
Responsibilitiesforparticularpolicy areas, suchastransportation, that
aresharedby federal, state, andlocal governments.





National and State Responsibilities

NUTS
& BOLTS 3.1



National Government Powers	State Government Powers	Concurrent Powers

Print money	Issue licenses	Collect taxes


Regulate interstate commerce and international trade


Regulate intrastate (within the state) businesses


Build roads


Make treaties and conduct foreign policy	Conduct elections	Borrow money

Declare war	Establish local governments	Establish courts

Provide an army and navy	Ratify amendments to the Constitution	Make and enforce laws

Establish post offices	Promote public health and safety	Charter banks and corporations


Make laws necessary and proper to carry out these powers


May exert powers the Constitution does not delegate to the national government or does not prohibit the states from using


Spend money for the general welfare; take private property for public purposes, with just compensation


Powers Denied to the National Government	Powers Denied to State Governments

May not violate the Bill of Rights	May not enter into treaties with other countries May not impose export taxes among states	May not print money

May not use money from the Treasury without an appropriation from Congress

May not tax imports or exports


May not change state boundaries	May not interfere with contracts

May not suspend a person’s rights without due process

 (
Source:
 
GPO
 
Access:
 
Guide
 
to
 
the
 
U.S.
 
Government,
 
http://bensguide.gpo.gov/3-5/government/federalism.html
 
(accessed
 
12/5/11).
)Source: GPO Access: Guide to the U.S. Government, http://bensguide.gpo.gov/3-5/government/federalism.html (accessed 12/5/11).
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[bookmark: A Comparative Perspective][bookmark: Balancing National and State Power in th][bookmark: _bookmark42]chartereitherwhatthey can dooronly whatthey cannot do(thatis, they areallowed to doanything not prohibited inthe charter). Despite this lack of autonomy, local gov- ernments play animportantroleinproviding public education, policeand firedepart- ments, andlandusepolicies. They alsoraisemoney throughproperty taxes, userfees,
andinsomecaseslocal salestaxes. Butoverall, becauseof theirlackof autonomy, local governments donotdirectly sharepowerwithinourfederal systemwiththestateand national governments.
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unitary government
A systeminwhichthenational, centralizedgovernmentholds
ultimateauthority. It isthemost commonformof governmentinthe world.

confederal government
A formofgovernmentinwhichstates holdpoweroveralimitednational government.



intergovernmental organizations
Organizationsthatseektocoordinate policy acrossmembernations.
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A comparative perspective
It isuseful tocompare U.S. federalismwithformsof governmentinother countries. Insomecountries, poweriscentralizedwithinthenational government. Thissystem isknownasa unitary government. Unitary governmentsarethemostcommoninthe modern world (about 80 percent); examplesincludethe United Kingdom, Israel, Italy, France, Japan, and Sweden. Inthesecountries, thestatesorsubunitgovernmentsare not autonomous; they cannot carry outpolicies if the national governmentopposes
them. Attheoppositeendof thespectrumisa confederal government, inwhichthe
stateshavemostof thepowerandoftencanvetotheactionsof thecentral  govern- ment. Thiswasthe first typeof government inthe United States underthe Articles of Confederation. Becausetherearemany problemsassociatedwithhaving suchaweak national government(see Chapter 2), few successful modernexamplesexist. The Com- monwealth of Independent States (CIS), whichformed in 1991 afterthebreakupof the Soviet Union, wasinitially successful asaconfederal structure, butriftsamong the member states today aremaking it largely ineffective.5
Althoughtrueconfederationsarerare, intergovernmental organizations have
proliferatedinrecentdecades. Morethan 1,200 multilateral organizationshavebeen createdby membernationsseeking tocoordinatetheirpolicieson, forexample, eco- nomic activity, security, orenvironmental protection. The United Nations (UN), the International Monetary Fund(IMF), andthe North Atlantic Treaty Organization (NATO) areimportantexamples. The European Union(EU) isanintergovernmental organization thatbeganasalooseconfederation, butitisbecoming more federalistin its decision-making processandstructure.


 (
EXPLAIN 
WHAT 
THE 
CONSTITUTION
 
SAYS 
ABOUT
 
FEDERALISM
)Balancing national and state power in the Constitution
Althoughournation’s Founderswantedanational governmentthatwasstrongerthan it hadbeenunderthe Articlesof Confederation, they alsowanted topreservestates’ autonomy. Thesegoalsarereflectedindifferentpartsof the Constitution, which provides ample evidence for advocates of both state-centered and nation-centered federalism. Thenation-centeredpositionappearsinthedocument’spreamble, which begins: “Wethe Peopleof the United States,” comparedwiththe Articlesof Confeder- ation, whichbegan: “Wetheundersigneddelegates of the States.” The Constitution’s phrasing emphasizesthenationasawholeovertheseparatestates. Thecompeting perspectivesof nation- andstate-centeredfederalismisalensthroughwhichwecan
understandtheevolving conceptionsof federalismandcurrentconflictoverintergov- ernmental power.

[bookmark: A Strong National Government][bookmark: State Powers and Limits on National Powe][bookmark: _bookmark43]A strong national government
Otheraspectsof the Constitutionalsosupportthenation-centeredperspective. These reflect the Founders’ desireforastrong national governmenttoprovidenational secu- rity andahealthy, efficienteconomy.
Intermsof national security, Congresswasgrantedthepowertoraiseandsup- portarmies, declarewar, and“suppress Insurrectionsandrepel Invasion,” whilethe president, as commander in chief of thearmedforces, would oversee the conduct of war. Congress’spowertoregulate interstate commercepromoted economic efficiency andcentralizedanimportanteconomic poweratthenational level, andmany restric- tionsonstatepowerhadsimilareffects. Stateswere prohibited fromentering into “any Treaty, Alliance, or Confederation” orkeeping troopsor“Shipsof War” during
peacetime. They alsocouldnotcoinmoney orimposedutiesonimportsorexports(see Article I, Section 10). Theseprovisionsensuredthatstateswouldnotinterferewith
thesmoothoperationof interstatecommerce or create problems fornational defense. Imagine, forexample, that Oklahomahadthepowertotax oil producedinotherstates or that California decided to create its own army. Thiswouldcreate inefficienciesand potential dangerfortherestof thecountry.
Thenecessary andproperclause(Article I, Section 8) was anotherbroadgrantof powerto thenational government: itgave Congress thepower“[t]o makeall Laws whichshall benecessary andproperforcarrying into Executiontheforegoing Pow- ers.” Similarly, thenational supremacy clause(Article VI) says thatthe Constitution andall laws andtreaties thataremadeunderthe Constitutionshall bethe“supreme
Law of the Land” andthat“the Judgesinevery Stateshall beboundthereby, any Thing inthe Constitutionor Lawsof any Stateto the Contrary notwithstanding.” Thisis perhaps thecleareststatementof thenation-centeredfocus of the Constitution. If
any statelaw orstateconstitutionconflictswithnational law orthe Constitution, the national perspectivewins. Thus, thelaws passedby statestolimitimplementationof the ACA hadno effectafterthe Supreme Courtupheldthecentral parts of thenational law. Theonly way tochangethelaw wouldbeatthenational level.


State powers and limits on national power
Despitethe Founders’ nation-centeredbias, many partsofthe Constitutionalso addressstatepowersandlimitsonnational power. Article IIgivesthestatesthepower tochooseelectorsfortheelectoral college, and Article V grantsthestatesacentral role intheprocessof amending the Constitution. Three-fourthsof thestatesmustratify any constitutional amendment(througheitherconventionsorthestatelegislatures, as specifiedby Congress), butthestatescanalsobypass Congressinproposing amend- ments if two-thirdsof thestates call foraconvention. Thisroutetoamending the Con- stitution has neverbeenused, but the Founders clearly wanted to provide an additional check on national power.
Article Iof the Constitutionenumeratesmany powersfor Congress, butthelist of state powersismuch shorter. One could interpret thisasmore evidence for the
nation-centered perspective, but atthetime of the Founding thedefaultposition was to keep mostpoweratthestatelevel. Therefore, thefederal powersthatwereexceptions to thisrulehad to beclearly specified, whilestategovernmentsreceivedauthority over all othermatters. The Tenth Amendmentsupportsthisview, saying: “Thepowersnot delegated tothe United Statesby the Constitution, norprohibitedby it tothestates, are reservedtothestatesrespectively, ortothepeople.”
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of the thirteen states printed large quantitiesoftheirowncurrency underthe Articlesof Confederation.
Source: U.S. Information Agency
















[bookmark: Clauses that Favor Both Perspectives][bookmark: _bookmark44]full faith and credit clause
Partof Article IV of the Constitution requiring thateachstate’slawsbe honoredby theotherstates. For example, a legal marriage in one state must berecognizedacrossstatelines.

privileges and immunities clause
Partof Article IV of the Constitution requiring thatstatesmusttreat nonstate residentswithintheir bordersasthey wouldtreattheirown residents. Thiswasmeanttopromote commerceandtravel betweenstates.

The Eleventh Amendment, thefirstonepassedafterthe Bill of Rights, wasanother importantaffirmationof statesovereignty. Antifederalistswereconcernedthatthe partof Article III thatgavethe Supreme Courtauthority overcasesinvolving a“State and Citizensof another State” wouldunderminestatesovereignty by giving the Court toomuchpoweroverstatelaws. Federalistsassuredthemthiswouldnothappen, but
the Supreme Courtruledin Chisholmv. Georgia (1793) thatcitizensof onestatecould suethegovernmentof anotherstate. Themajority opinionridiculedthe“haughty notions of stateindependence, statesovereignty, andstatesupremacy.” The states struck back by adopting the Eleventh Amendment, whichmadesuchlawsuitsuncon- stitutional. Whilethe Supreme Courtlostthisskirmishoverstatepower, itcontinuedto serveastheumpireindisputesbetweenthenational andstategovernments.

Clauses that favor both perspectives
Article IV ofthe Constitutionhaselementsthatfavorboththestate-centeredandthe nation-centered perspectives. For example, its full faith and credit clause specifiesthat statesmustrespectoneanother’slaws, granting citizensthe“Full Faithand Credit”
of theirhomestate’slaws if they gotoanotherstate. Atthesametime, though, thearti- cle’s privileges and immunities clause saysthatcitizensof eachstateare“entitledto
all Privilegesand Immunities” of citizensintheotherstates, whichmeansthatstates must treatvisitorsfromotherstatesthesameastheirownresidents. Thispartof the Constitutionfavorsanation-centeredperspectivebecauseitwasintendedtopromote freetravel andeconomic activity among thestates.
Therearemany examplesofthefull faithandcreditclauseatworktoday. If youhave a New Yorkdriver’slicenseandaretraveling to California, youdonotneedtostopat every statelinetogetanew license; eachstatewill honoryour New Yorklicense. Sim- ilarly, alegal marriageinonestatemustbehonoredby anotherstate, aprovisionthat hasfueledtheongoing controversy oversame-sex marriage. In 1996, after Hawaiian courtsgavehomosexual marriagesmostof thesamelegal rightsasheterosexual mar-
riages, many statespassedlawssaying they wouldnothavetohonorthosemarriages. Congresspassedthe Defenseof Marriage Act(DOMA) in 1996, whichsaidthatstates would nothavetorecognizesame-sex marriages. Butin 2013 the Supreme Courtstruck
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[image: ]Jim Obergefell, the plaintiff in the Obergefell v. Hodges Supreme Court case that legalized same-sex marriage nationwide, is backed by supporters of the ruling on the steps of the Texas capitol during a rally on June 29, 2015, in Austin. This ruling shows the power of the supremacy clause, as it struck down laws in 14 states. #LoveWins #Obergefell

[bookmark: The Evolving Concept of Federalism][bookmark: The Early Years][bookmark: _bookmark45]down thepartof thislaw thatdeniedfederal benefitstosame-sex couples6 andthenin 2015 the Courtruledthatamarriageisafundamental rightthatcannotbedeniedby the states (see Chapter 5 for adiscussion of these important cases).7
We canalsociteexamplesof theprivilegesandimmunitiesclauseatwork ina modern context. Forexample, statesmay notdeny welfarebenefits tonew residentsor deny policeprotectiontovisitorseven thoughthey donotpay statetaxes.8 However, statesareallowedtomakesomedistinctionsbetweenresidentsandnonresidents. For example, statesdonothavetopermitnonresidentstovoteinstateelections andpublic colleges anduniversities may charge out-of-state residents higher tuitionthanin-state residents. Therefore, theprivilegesand immunitiesclausecutsbothwaysontheques- tionof thebalanceof power: itallowsthestatestodetermineandupholdtheselaws autonomously, butitalsoemphasizesthatnational citizenshipismoreimportantthan statecitizenship.
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Why
 
is
 
it
 
important
 
to
 
understand
 
the
 
Constitution’s
 
role
 
in
 
federalism?
 
The
 
Constitu- 
tion
 
sets
 
the
 
boundaries
 
for
 
the
 
battles
 
over
 
state
 
and
 
federal
 
power.
 
For
 
example,
 
no state
 
can
 
decide
 
to
 
print
 
its
 
own
 
currency,
 
and
 
the
 
U.S.
 
government
 
cannot
 
take
 
over 
the
 
public
 
schools.
 
But
 
within
 
those
 
broad
 
boundaries,
 
the
 
balance
 
between
 
national 
and
 
state
 
power
 
at
 
any
 
given
 
point
 
in
 
history
 
is
 
a
 
political
 
decision,
 
the
 
product
 
of choices
 
made
 
by
 
elected
 
leaders
 
and
 
the
 
courts.
 
The
 
struggle
 
over
 
the
 
implementa- tion
 
of
 
the
 
ACA
 
was
 
a
 
perfect
 
example:
 
the
 
national
 
government
 
passed
 
the
 
law,
 
the Supreme
 
Court
 
upheld
 
most
 
of
 
it
 
and
 
struck
 
down
 
part
 
of
 
it,
 
and
 
the
 
states
 
imple- 
mented
 
the
 
law
 
with
 
varying
 
levels
 
of
 
cooperation
 
and
 
resistance.
 
This
 
meant
 
that
 
you 
would
 
be
 
able
 
to
 
stay
 
on
 
your
 
parents’
 
health
 
insurance
 
until
 
you
 
are
 
26
 
(part
 
of
 
the 
national
 
law
 
that
 
was
 
upheld),
 
but
 
once
 
you
 
had
 
to
 
buy
 
your
 
own
 
insurance,
 
the
 
process 
of
 
getting
 
signed
 
up
 
would
 
vary
 
depending
 
on
 
which
 
state
 
you
 
live
 
in.
“Why 
Sho 
I
 
Ca
)ld e?”
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TIME
)[image: ]The evolving concept of federalism
Thenatureof federalismhaschangedastherelativepositionsof thenational andstate governments haveevolved. Inthefirstcentury of ournation’shistory, thenational government playedarelatively limitedrole andtheboundariesbetweenthe levels of government weredistinct. Asthenational government tookonmorepowerinthetwen- tiethcentury, intergovernmental relationsbecamemorecooperativeandthebound- arieslessdistinct. Evenwithinthismorecooperativeframework, federalismremains
asourceofconflictwithinourpolitical system, asthelevelsofgovernmentsharelaw- making authority (asthehealthcareexamplethatopenedthischapterillustrates).

The early years
As the United Statesgaineditsfooting, clashesbetweentheadvocatesof state-centered andnation-centeredfederalismevolvedintoapartisanstruggle. The Federalists—the
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states’ rights
Theideathatstatesareentitledtoa certainamountof self-government, freeof federal government intervention. Thisbecameacentral issueintheperiodleading uptothe Civil War.

party of George Washington, John Adams, and Alexander Hamilton—controlled the new governmentforitsfirst 12 yearsandfavoredstrong national power. Theiroppo- nents, the Democratic-Republicans (ledby Thomas Jeffersonand James Madison), favored statepower.
Establishing National Supremacy Thefirstconfrontationcamewhenthe Feder-
alistsestablishedanationalbankin 1791, over Jefferson’sobjections. Thiscontroversy didnotcometoaheaduntil Congresscharteredthesecondnational bankin 1816. At thattime, thestateof Maryland, whichwascontrolledby the Democratic-Republicans, triedtotax the National Bank’s Baltimorebranchoutof existence, buttheheadcashier of the bank refused to pay thetax andthecase eventually ended up atthe Supreme Court. The Courthadtodecidewhether  Congresshadthepowertocreatethebank and, if itdid, whether Marylandhadtherighttotax thebank.
Inthelandmark decision McCullochv. Maryland (1819), the Courtruledinfavorof thenational governmentonbothcounts. Indeciding whether Congresscouldcreate
thebank, the Courtheldthateventhoughtheword“bank” doesnotappearinthe Con- stitution, Congress’s power to create one is implied through its relevant enumerated powers—suchasthepowertocoinmoney, levy taxes, andborrow money. The Court
alsoruledthat Marylanddidnothavetherighttotax thebankbecauseof the Constitu- tion’snational supremacy clause. Boththeconceptof impliedpowersandthevalida-
tionof national supremacy werecritical forestablishing thecentrality of thenational government.
A few years later, the Supreme Courtdecidedanother casethat cemented Con- gress’spowertoactbasedonthecommerceclause. In Gibbonsv. Ogden (1824), the
Supreme Courtheldthat Congresshasbroadpowertoregulateinterstatecommerce andstruckdowna New Yorklaw thathadgrantedamonopoly toaprivatecompany operating steamboatsonthe Hudson Riverbetween New Yorkand New Jersey. By
granting thismonopoly, theruling stated, New York wasinterfering withinterstate commerce.
Pressing for States’ Rights Despitesuch Courtrulingsinfavorof national govern- ment, thefollowing decadessaw apushforbroader states’ rights, as when thesouth- ernstateschallengedfederalismonissuessuchascivil liberties(inresponsetoalaw passed in 1798 thatmadeitillegal tocriticizethegovernment), tariffs, andslavery. John Calhoun, a South Carolinasenator, usedtheterm“nullification” torefertoastate’s
righttoignorealaw passedby Congressif thestatebelievedthelaw wasunconstitu-
tional (forexample, Calhounurged South Carolinatoignoreatariff law passedby Con- gressin 1832). Thestates’ rightsperspectivewasatthecenterof thedisputebetween
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[image: ]In the early 1800s, the Supreme Court confirmed the national government’s right to regulate commerce between the states. The state of New York granted a monopoly to a ferry company serving ports in New York and New Jersey, but this was found to interfere with interstate commerce and was therefore subject to federal intervention.

[bookmark: Dual Federalism][bookmark: _bookmark46]southernandnorthernstatesoverslavery, whichultimately ledtothesecessionof the Confederatestatesand, subsequently, the Civil War. Thestakeswereenormousin
thebattlesoverfederalism: about 528,000 peoplediedinthatbloodiestof American wars.9 As Abraham Lincolnforcefully argued, conceptssuchasnullificationandstates’ rights, whentakentotheirlogicalextremes, weretoodivisivetobeallowedtostand.
Ifstateswereallowedtoignorenational laws, thebasisof the United Stateswouldfall apart.



Dual federalism
Theideasof states’ rightsandnullificationdidnotproducethe Civil Warby them- selves. They hadsomehelpfromthe Supreme Court’sinfamous Dred Scott decision. In thissection, wewill discussthesignificanceof thatcaseaswell asthebroadersystem of dual federalism, whichdefinedintergovernmental relationsfornearly thefirst 150 years of ournation’shistory.
For nearly threedecadesduring themid-1800s, the Supreme Courtwasabletolimit thereachof thenational governmentthrough Chief Justice Roger Taney’svisionof federalism, whichisknownasdual federalism (see Table 3.1). Under dual federalism, thenational andstategovernmentswereviewedasdistinct, withlittleoverlapintheir activitiesortheservicestheyprovided. Inthisview, thenational government’sactivi-
tiesareconfinedtopowersstrictly enumeratedinthe Constitution, despitetheneces- sary and proper clause andtheimplied powersendorsed in McCullochv. Maryland.







dual federalism
Theformof federalismfavoredby Chief Justice Roger Taney inwhich national andstategovernmentsare seenasdistinctentitiesproviding separateservices. Thismodel limitsthepowerof thenational government.





Early Landmark Supreme Court Decisions on Federalism


TABLE 3.1


Case	Holding and Significance for States’ Rights	Direction of the Decision


Chisholm v. Georgia (1793)	Held that citizens of one state could sue another state; led to
the Eleventh Amendment, which prohibited such lawsuits.


Less state power


McCulloch v. Maryland (1819)	Upheld the national government’s right to create a bank and
reaffirmed the idea of “national supremacy.”


Less state power


Gibbons v. Ogden (1824)	Held that Congress, rather than the states, has broad power
to regulate interstate commerce.


Less state power


Barron v. Baltimore (1833)	Endorsed a notion of “dual federalism” in which the rights of a
U.S. citizen under the Bill of Rights did not apply to that same person under state law.


More state power


Dred Scott v. Sandford (1857)	Sided with southern states’ view that slaves were property
and ruled that the Missouri Compromise violated the Fifth Amendment, because making slavery illegal in some states deprived slave owners of property. Contributed to the start of the Civil War.


More state power


National Labor Relations Board v. Jones and Laughlin Steel Corporation (1937)


Upheld the National Labor Relations Act of 1935 as consistent with Congress’s commerce clause powers, reversing the Court’s more narrow interpretation of that clause.


Less state power
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Dred Scott and Civil War Thestate-centeredviewsof the Taney Courtalsopro- duced atragic decision, Dred Scottv. Sandford (1857). Dred Scottwasaslavewhohad livedformany yearswithhisownerinthefree Wisconsin Territory butwasliving in Missouri, aslavestate, whenhismasterdied. Scottpetitionedforhisfreedomunderthe Missouri Compromise, whichsaidthatslavery wasillegal inany freestate. The Taney Court’sdecisionheldthatslaveswerenotcitizensbutprivateproperty andthatthere- fore the Missouri Compromiseviolatedthe Fifth Amendmentbecauseitdeprivedpeo- ple (slave owners) of property without thedue process of law. Thisunfortunate decision contributedtothe Civil War, whichstartedfouryearslater, becauseitindicatedthat
therecouldnotbeapolitical solutiontotheproblemof slavery.
Ultimately the Civil Warendedthedisputeoverslavery, butitdidnotresolvebasic questionsaboutthebalanceofpowerbetweenthenational andstatesystems. Right afterthe Civil War, the Constitutionwasamendedtoensurethatthe Union’sviews on states’ rightswere the law of the land. The Civil Waramendments banned slavery (the Thirteenth), prohibitedstatesfromdenying citizensdueprocessorequal pro- tectionofthelaws (Fourteenth), andgavenewly freedmaleslavestherighttovote (Fifteenth). The Fourteenth Amendmentwasthemostimportantintermsof federal-
ismbecauseitservedastheconstitutional basisformany ofthecivil rightslaws passed by Congress during Reconstruction. The Civil Warfundamentally changed the way
Americansthoughtabouttherelationshipbetweenthenational governmentandthe states: beforethewarpeoplesaid“the United States are . . .” butafterthewarthey said “the United States is . . . ,” highlighting thefeeling thatthe United Stateswasaunified nation, notmerely aloosecollectionof states.
The Supreme Court and Limited National Government Theassertionofpower by Congress during Reconstruction was short-lived, asthe Supreme Courtsoon stepped inagaintolimitthepowerofthenationalgovernment. In 1873, the Courtreinforcedthe notion ofdualfederalism, rulingthat the Fourteenth Amendment did not changethe balance of powerbetween the national and state governmentsdespite its clear language aimedatstateaction.  Moreover,  the  Courtruledthatthe  Fourteenth  Amendmentright to due process and equal treatment underthe law only applied to individuals’ rights
ascitizensofthe United States, nottotheirstatecitizenship.10 Byextension, freedom of speech, freedom of the press, andthe other liberties protected inthe Bill of Rights
applied only to laws passed by Congress, not to state laws. Thisdistinction between state andnationalcitizenshipsoundsoddtoday, partly becausethe Fourteenth Amendment has longbeenviewed asthe basis forensuring that states donot violate basic rights.
In 1883, the Courtoverturnedthe 1875 Civil Rights Act, whichhadguaranteedequal treatmentinpublic accommodations. The Courtarguedthatthe Fourteenth Amend- ment didnotgive Congressthepowertoregulate private conduct, suchaswhethera white restaurant owner had to servea black customer, but only the conduct of state gov- ernments.11 Thisnarrow view of the Fourteenth Amendmentleftthenational govern- ment powerlesstopreventsouthernstates fromimplementing state andlocal lawsthat led tocomplete segregationof blacksandwhitesinthe South(called Jim Crow laws) andthedenial of many basic rightstoblacksafternortherntroopsleftthe Southatthe end of Reconstruction.
Theotherareainwhichthe Supreme Courtlimitedthereachofthenationalgovern- mentconcerned Congress’sauthoritytoregulatetheeconomy throughitscommerce clausepowers. Inseveralcasesinthelatenineteenthandearlytwentiethcenturies, the Supreme Courtendorsedaviewoflaissez-faire—Frenchfor“leavealone”—capitalism aimedatprotectingbusinessfromregulationbythenationalgovernment. Tothisend, the Courtdefinedclearboundariesbetweeninterstate and intrastate commerce, rulingthat Congresscouldnotregulateanyeconomicactivitythatoccurred within astate(intrastate).
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[bookmark: Cooperative Federalism][bookmark: _bookmark47]Onsimilargrounds, the Courtalsostruck downattemptsby Congresstoregulate childlabor.12 Insomeinstances, the Court’slaissez-faireperspectiveevenledthejus- ticestostrikedownstatelaws, asinonecasethatruledunconstitutional a New York law limiting theworking hours of bakers to nomore than 60 hoursaweek or 10 hours aday.13 Therefore, thelimitsthatthe Courtplacedon Congressduring thisantiregu- lation phasedidnot necessarily tipthe balance to the state governments. Rather, big business was the clear winner over both national and state governments.



Cooperative federalism
Intheearly yearsof thetwentiethcentury andthroughthe 1930s, anew eraof
Americanfederalismemerged. Thefirststepwastaking theelectionof U.S. senators away fromstatelegislaturesandproviding fortheirdirectelectioninthe Seventeenth Amendment. Thischangewaspromptedby the Progressives’ desiretoshiftpower away fromcorruptstatelegislatures.14 Now thenational government becamemuch more involved in activities that wereformerly reservedforthestates, suchaseduca-
tion, transportation, civil rights, agriculture, social welfare, andmanagement–labor relations. Starting in 1937 withthelandmark ruling National Labor Relations Boardv. Jonesand Laughlin Steel Corporation, the Supreme Court gave Congress farmore lati- tudeinshaping economic andsocial policy forthenation.15
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After the Supreme Court struck down the 1875 Civil Rights Act, southern states were free to impose Jim Crow laws. These state and local laws led to complete racial segregation, even for public drinking fountains.
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[bookmark: How It Works: Versions of Federalism][bookmark: _bookmark48]How it works: in theory
Versions of Federalism




Version 1:
Layer Cake Federalism
1789–1937
 (
State
)No interactions between the levels of government.



 (
National
)

 (
Local
)



Version 3:
Picket Fence Federalism
1960s–today
Horizontal boards represent different levels of government, and the pickets are policy areas within which coordination happens across those levels.



Version 2:
Marble Cake Federalism
1937–today
Interactions between the levels of government are common.
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Version 4:
Coercive Federalism
1970s–today
National government uses regulations, mandates, and conditions to pressure states to fall into line with national policy goals.







National

Regulations
National government provides new policy goals.







State

Incentives







Local

National government pressures or incentivizes state and local governments to act according to new goals.

[image: ]How it works: in practice
Federalism and Environmental Policy
Environmental policy shows contemporary federalism in action. As you can see on the right, all levels of government combine to effect environmental policy (exemplifying picket fence federalism). Also, the national government provides both rules and incentives for state and local governments to change their environmental policies (exemplifying coercive federalism).











 (
Critical
 
Thinking
Which
 
do
 
you
 
think
 
is
 
a
 
more 
effective tool 
to change 
environmental policy—the 
“stick” of regulation or the 
“carrot”
 
of
 
incentives?
 
Why?
Should the government 
provide
 
tax
 
credits
 
and
 
other 
incentives
 
for
 
things
 
like
 
electric 
cars
 
and
 
alternative
 
energy,
 
or leave
 
such
 
things
 
up
 
to
 
the
 
free 
market?
)

This is who carries out environmental policy in...
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The
 
federal
 
government
These
 
include
 
tax
 
credits
In
 
2015,
 
the
 
EPA
provides
 
many
for
 
electric
 
cars,
 
biodiesel
introduced a Clean
 
Energy 
incentives
 
designed
 
to
and
 
hydrogen
 
fuel
 
cells,
Incentive Program to 
preserve
 
the
 
environment.
and
 
home
 
improvements
promote
 
expansion
 
of
that
 
increase
 
energy
renewable energy and efficiency.
energy
 
efficiency.
 
States
receive emission credits 
for
 
the
 
clean
 
energy
 
they 
produce.
Good deal.
Cool
 
bonus.
Also...
In
 
2015,
 
the
 
EPA
 
set
 
new 
tougher
 
standards
 
for ozone and proposed stricter limits on greenhouse
 
gases.
These
 
have
 
all
 
provided states
 
and
 
localities
 
with 
federal
 
regulations
 
and 
mandates.
Over
 
the
 
last
 
few
 
decades, Congress has passed the 
Coastal Zone Management 
Act
,
 
the
 
Clean
 
Water
 
Act
, 
the 
Endangered Species 
Act
,
 
and
 
the
 
Clean
 
Air
 
Act
.
Stricter 
rules.
What
does that 
mean?
Congress 
passed 
new
 
acts.
)In short:
The federal government imposes new rules on state and local
[image: ]governments and provides incentives to follow these new rules and goals.
Goals such as: increased energy efficiency and independence


The National Government: Environmental Protection Agency (EPA), Department of the Interior,
Department of Energy

The State Government:
State Department of Natural Resources, State Park Service, State Environmental Protection Agencies
The Local Government:
City park system, city and county oversight boards for land use policy and zoning
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cooperative federalism
A formof federalisminwhich national andstategovernments work togethertoprovideservices efficiently. Thisformemergedinthe late 1930s, representing aprofound
shifttowardlessconcreteboundaries of responsibility innational–state relations.
picket fence federalism
A morerefinedandrealistic form of cooperativefederalisminwhich policy makerswithinaparticular
policy areawork togetheracrossthe levels of government.
[image: ][image: ]



Franklin Delano Roosevelt’s New Deal shifted more power than ever to the national government. Through major new programs to address the Great Depression, such as the Works Progress Administration construction projects pictured here, the federal government expanded its reach into areas that had been primarily the responsibility of state and local governments.


“Wh
Should
I Care?”

Shifting National–State Relations Thetypeof federalismthatemergedinthe Progressive Eraoftheearly twentiethcentury andblossomedinthelate 1930siscalled cooperative federalism, or “marble cake” federalism, as opposed to the“layer cake” model of dual federalism.16 Astheimageof amarblecakesuggests, theboundariesof stateandnational responsibilitiesarenotaswell definedundercooperativefederalism asunderdual federalism. Withtheincreasing industrializationandurbanizationof  the late 1930sand 1940s, more complex problems arose that could not besolved at one level of government. The Great Depression made it painfully clear that states didnot have theresourcesnecessary toaddressmajoreconomic crises.  Cooperativefederalism adopted amore practical focus on intergovernmental relations andhow to efficiently provideservices. Stateandlocal governmentsmaintainedsomeinfluenceastheimple- menters of national programs, butthenational government playedanenhanced roleas theinitiatorof key policies.
“Cooperative federalism” accurately describes this important shift in national–
state relations in the first half of the twentieth century, but it does not capture the complexity of modern federalism. The marble cake metaphor falls short in one
important way: the lines of authority and patterns of cooperation are not as messy as implied by the swirly flow of chocolate through white cake. Instead, the 1960s
metaphor of picket fence federalism is a better description of cooperative federalism
in action. As the How It Works graphic shows, each picket of the fence represents a different policy area and the horizontal boards that hold the pickets together repre- sent the different levels of government. This is a much more orderly image than the
marble cake, and it has important implications about how policy is made across levels of government.
The most important point to be drawn from this analogy is that activity within the cooperative federal system occurs within pickets of the fence—that is, within policy areas. Policy makers within a given policy area will have more in common with others in that area (even if they are at different levels of government) than
they do with people who work in different areas (even if they are at the same level of government). For example, someone working in a state’s Department of Natural Resources will have more contact with people working in local park programs and the national Department of the Interior than with people who also work at the state
level but who focus on, say, transportation policy. Overall, this version of federalism provides good opportunities for coordination and the sharing of expertise within
policy areas.





Why is it important to understand the history of federalism? You might think that the Civil War ended the debates over nation-centered versus state-centered federalism (in favor of the national government), but disputes today over immigration, health care, welfare, and education policy all revolve around the balance of power between the lev- els of government. State legislatures that talk about ignoring the ACA today are invok- ing the same arguments used by advocates of states’ rights in the 1830s and 1840s concerning tariffs and slavery.




[bookmark: Federalism Today][bookmark: Cooperative Federalism Lives On: Fiscal ][bookmark: _bookmark49]Federalism today
Federalism todayisacomplexmixofalltheelementsournation’spoliticalsystemhas experienced inthepast. Ourcurrentsystemispredominantlycharacterizedbycoopera- tivefederalism, butithasretainedstrongelementsofnationalsupremacy, dualfederal- ism, andstates’ rights. Therefore, ratherthancategorizingtypesoffederalismintoneat timeperiods,  thefollowingdiscussioncharacterizesthedominanttendencywithin each period, keepinginmindthatcompetingversions of federalismhavealways been just belowthe surface (see Nuts& Bolts 3.2). Inthe past 20 years, the competing versions aresoevidentthatthisperiodcouldbeconsideredthe“eraofbalancedfederalism.”17

Cooperative federalism lives on: fiscal federalism
Thecooperativerelationshipbetweenthenational andstategovernmentsisrootedin thesystemof transferpayments, orgrantsfromthenational governmenttolowerlev- els of government. Thisiscalled fiscal federalism. However, just becausemoney flows
from Washingtondoesnotmeanthatcooperationby therecipientsfollows. Depending on how themoney is transferred, the national governmentcaneither helpthelocal
andstategovernmentstoachievetheirowngoalsoruseitscentralizedfiscal powerto imposeitswill.
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TRENDS AND DEBATES IN 
FEDERALISM TODAY
)[image: ]DESCRIBE THE MAJOR















fiscal federalism
A formof federalisminwhichfederal fundsareallocatedtothelowerlevels of governmentthroughtransfer paymentsorgrants.





The Evolution of Federalism

NUTS
& BOLTS 3.2


Type of Federalism	Period	Characteristics
Dual federalism (layer cake)	1789–1937	The national and state governments were viewed as very distinct with little
overlap in their activities or the services they provided. Within this period, federalism could have been state centered or nation centered, but relations between levels of government were limited.

Cooperative federalism (marble cake)

1937–present		This indicates greater cooperation and collaboration between the levels of government.

Fiscal federalism	1937–present	This system of transfer payments or grants from the national government to
lower-level governments involves varying degrees of national control over how the money is spent: categorical grants give the national government a great deal of control whereas block grants involve less national control.
Picket fence federalism	1961–present	This version of cooperative federalism emphasizes that policy makers
within a given policy area have more in common with others in their area at different levels of government than with people at the same level of government who work on different issues.
New Federalism	1969–present	New Federalism attempts to shift power to the states by consolidating
categorical grants into block grants and giving the states authority over programs such as welfare.
Coercive federalism	1970s–present	This involves federal preemptions of state and local authority and unfunded
mandates on state and local governments to force the states to change their policies to match national goals or policies established by Congress.
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[bookmark: New Federalism][bookmark: The Rise of Coercive Federalism][bookmark: _bookmark50]categorical grants
Federal aidtostateorlocal governments that isprovided foraspecific purpose, suchasa
mass-transitprogramwithinthe transportationbudgetoraschool
lunch programwithintheeducation budget.

block grants
Federal aidprovidedtoastate government tobespentwithina certainpolicy area, butthestatecan decide how tospendthemoney within thatarea.
























unfunded mandates
Federal lawsthatrequirethestatesto do certainthingsbut do notprovide stategovernmentswithfunding to implementthesepolicies.
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The operations of the federal government will be most extensive and important in times of war and danger; those of the State governments, in times of peace and security.
—James Madison, Federalist 45

Grants in Aid Today mostfederal aidtothestatescomesinoneof twoforms. Cate- gorical grants areforspecific purposes—they havestringsattached, andthereforewe
discusstheminthesectiononcoercivefederalismlater. Block grants arefinancial aid tostatesforusewithinaspecific policy area, butwithinthatareathestateshavediscre- tiononhow tospendthemoney. Forexample, Community Development Block Grants were startedin 1974 tohelpstateandlocal governmentsrevitalizetheircommunities; suchgrantsmay supportongoing programsorhelpwithlargecapital expenditures, such as building a waste treatment plant or ahighway. Sincethe 1970s, grants to the statesasaproportionof thesizeof thenational economy (grossdomestic product,
or GDP) havebeenrelatively constant, whiletherateof stateandlocal spending has inchedup(see What Dothe Numbers Say? ).

New Federalism
New Federalism, theideaof giving states more control overprograms, wasintro- ducedinalimitedformby President Richard Nixonintheearly 1970sandwasrevived during Ronald Reagan’spresidency inthe 1980s. Inhisinaugural address, Reagan emphasized, “All of usneedtobereminded thatthefederal government didnotcreate thestates. Thestatescreatedthefederal government.” Thisclassic statementof the states’ rightspositionissimilartothe Antifederalists’ positionatthe Constitutional Convention.
Reagan’sgoal of returning morepowertothestatesinvolvedconsolidating 77 cat- egorical grantsinto ninegeneral block grantsthat gave local politiciansmore control over how money was spent. This change reflected thebelief thatbecausestateandlocal politicianswereclosertothepeople, they wouldknow betterhow tospendthemoney. However, theincreaseinstatecontrol camewitha 25 percentcutintheamountof fed- eral money grantedtothestates.
Thenextphaseof New Federalismcamewhen Republicanswoncontrol of Congress in 1994. Working with President Bill Clinton, amoderate Democrat, Republicans passed several pieces of significantlegislationthatshiftedpowertowardthestates.
For example, in 1996 the Personal Responsibility and Work Opportunity Actreformed welfareby creating ablockgranttothestates, Temporary Assistanceto Needy Families (TANF), toreplacethelargestnationally administeredwelfareprogram. Anotherpiece of legislation, the Unfunded Mandate Reform Act of 1995, made itmore difficultfor Congresstoimpose unfunded mandates onthestates.
Theshiftfromcategorical grantstoblockgrantshasnotsubstantially affectedthe balanceofpowerbetweenthenational andstategovernments. Infact, theamount ofmoney going tothestatesthroughblockgrantshasbeensurpassedby categorical
grantssince 1982. Wewill explorethereasonforthislater: Congresspreferscategorical grantsbecausethey give Congressmorecontrol overhow themoney isspent.

The rise of coercive federalism
Despitetheoverall shifttowardcooperativefederalism, strong overtonesof national government supremacy remain. Threeimportantcharacteristicsof Americanpolitics inthepast 60 yearshavereinforcedtheroleofthenational government: (1) reliance on the national governmentintimes of crisisand war; (2) the“rights revolution” of the 1950s and 1960s, aswell asthe Great Society programsof the 1960s; and(3) theriseof coercivefederalism.
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Federal and State/Local Government Spending
Advocates for smaller government often make the argument that spending in Washington is out of control and that state and local governments should have more power. What do the numbers say? What are the trends in state and local spending as a share of the total economy compared to federal spending?

WHAT DO
THE NUMBERS SAY?
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Think about it
· How much is the federal government helping the states in terms of grants? Has this greatly increased? What does this say about the debates between nation-centered and state-centered federalism?
· Should the national government provide more grants to state and local governments to help even out inequalities and address national problems, or leave decisions about funding up to the states?
· What determines the appropriate level of government for spending on a given policy?















Source: 2012 Statistical Abstract of the United States, Table 4.31, and the Bureau of Economic Analysis, “Government Current Receipts and Expenditures” (accessed 5/31/16).
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coercive federalism
A formof federalisminwhichthe federal governmentpressuresthe statestochangetheirpoliciesby using regulations, mandates, and conditions(ofteninvolving threatsto withdraw federal funding).

Crisis and War Eveninthe 1800s, during theperiodof dual federalismandstrong statepower, thenational government’sdecisiveactionswereneededduring the Civil War toholdthenationtogether. Morerecently, following the September 11, 2001, ter- rorist attacks, most Americansexpectedthenational government to improve national security andretaliatefortheattacks. Even Republicans, whonormally opposeincreas- ing thesizeof government, largely supported President George W. Bush’sproposal to createacabinet-level Departmentof Homeland Security andthe USA PATRIOTAct. Policy responsestotheothermajorcrisesthat occurredduring thetwentieth century (the Great Depression’s New Deal policiesandthemassivemobilizationfor World War II), aswell astheresponsetothebanking meltdownof 2008–2009, alsodramati- cally shiftedthebalanceof powertoward Washington.
The “Rights Revolution” and Great Society Programs During themid-
twentieth century, the “rights revolution” created by the Supreme Court, as well as President Lyndon Johnson’s Great Society programs, contributed to more national control over state policies. Landmark Court decisions thrust the national govern- ment into policy areas that had typically been reserved to the states. In the school desegregation and busing cases of the 1950s and 1960s, for example, the Court upheld the national goal of promoting racial equality and fighting discrimination over the earlier norm of local control of school districts.18 The rights revolution also applied to police powers, another area of traditional state control, including pro- tection against self-incrimination and preventing illegally obtained evidence from being used in a criminal trial.19
These Courtactionswereparalleledby aburstof legislationthattackledcivil rights, education, theenvironment, medical care for thepoor, andhousing. These so-called Great Society policiesgavethenational governmentmuchmoreleverageoverpolicy areaspreviously controlledby stateandlocal governments. Forexample, underthe 1965 Voting Rights Act federal marshalsweresenttothe Southtoensurethat African
Americanswereallowedtovote. Anotherpartof thisactrequiredsomestateandlocal governments tosubmitchangesintheirelectoral practices, including theboundaries of voting districts, tothe Justice Department tomakesurethey didnothaveadiscrim- inatory impact. Butin 2013 the Courteffectively overturnedthispartof thelaw by striking downtheformulathatdeterminedwhichstateandlocal governmentswere coveredby theact.20
Inthe 1960s, thenational governmentalsoexpandeditsreachthroughalarge increaseincategorical grants, whichthestatessorely neededeventhoughthemonies camewithstringsattached. Forexample, the 1964 Civil Rights Actrequirednondis- criminationasaconditionforreceiving any kindof federal grants.
Other Shifts toward National Supremacy Categorical grantsaimedatabroad national goal  havealsoreinforcednational  supremacy  inrecentdecades—forexam- ple, requiring astatedrinking ageof 21 beforegranting federal highway funds. This policy directionfrom Washingtonispartof atrendknownas coercive federalism. The practice involves theuse of federal regulations, mandates, or conditions to force or entice thestatestochangetheirpolicies tomatchnational  goalsorpolicies  established by Congress. The Clean Airand Clean Water Acts, the Americans with Disabilities
Act(ADA) (whichpromoteshandicappedaccesstopublic buildingsandcommercial facilities), andthe Motor Voter Act(which requiresstatestoprovide voterregistration servicesatmotorvehicledepartments) areall lawsthatforcedstatestochangetheir policies. Thelawsmostobjectionabletothestatesareunfundedmandates, which requirestatestodocertainthings butcarry nofederal money topay forthem.
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Along withthesemandates, federal preemptionis anothermethodof coercive federalism. Derivedfrom the Constitution’s national supremacy clause, federal pre- emptions involvetheimpositionof national priorities onthestates. Many preemp-
tions also includeunfundedmandates, making thestateandlocal governments pick up thetab for policies thatthenational governmentwants themto implement. The presidency of George W. Bushprovidedstrong evidence of this shifttowardnational power. Beyondthecentralizationof powerassociatedwithfighting terrorism, Bush pushedthenational governmentinto moreareas thatpreviously hadbeendomi- natedby thestates—including significantmandates andpreemptions ineducation testing, sales tax collection, emergency management, infrastructure, andelection administration.21
President Obama continued the shift toward national power with one of the most active domestic policy agendas since the New Deal of the 1930s. A $787 billion economic stimulus package of tax cuts and spending designed to address the finan- cial collapse of 2008–2009, a $938 billion health care reform law, cap-and-trade legislation, efforts to prop up and stimulate the battered housing industry, strength- ened regulations of finance and banking, and an expanded jobs program all were
on the agenda in Obama’s first term. His objectives forthe secondterm were more modest given the persistence of budget deficits and split-party control of govern- ment. But Obama still pushed for comprehensive immigration reform, action on climatechange, andjob creation. When Congress wouldn’t work with the president, he increasingly relied onexecutive orders to implementa more limitedagenda (for example, onimmigrationand climate change). This was notpopularwith Republi- cans in Congress, who saw it as presidential overreach. Health care reform has been especially controversial with state governments, many of which see the law as an
unwarranted expansion of federal power (recall this chapter’s opening discussion). This view was supported by the Supreme Court’s ruling that states could not be coerced by the federal government into expanding their Medicaid coverage. This
Court decision means that there are limits on the scope of coercive federalism. While the overall impact of national health care reform is to centralize more power at the national level, states remain very important in this period of “balanced federalism,” as the next section demonstrates.
The States Fight Back Most Americans supportthenational policies that have beenimposedonthestates: racial equality, cleanairandwater, afairlegal process, saferhighways, andequal access to thevoting booth. Atthesametime, therehas
always beenstrong supportforstate andlocal governments. Inmostnational surveys, Americans typically say thatthey truststateandlocal governmentmorethanthe national government. Indeed, theshiftinpublic opiniontowardfavoring national poweraftertheterroristattacks of September 11 was temporary, anditappears that stateandlocal governments quickly  reassertedtheirposition as  themore trustedlevel of government. Forexample, a Gallup poll takeninlate 2015 showedthat 70 percent
of Americans trusttheirlocal government“agreatdeal or afairamount” to“handle local problems,” comparedwith 58 percentwho trusttheirstate governments to han- dle state problems and 38 percentwho trustthe national governmentto handledomes- tic problems.22
Statesappeartobereversing theirtraditional roleof resisting changeandprotecting thestatusquo. Lately, forexample, they havetakentheleadonenvironmental policy. Many policies to address climate change—including thedevelopment of renewable energy sources, carbon emissions limits, andcarboncap-and-tradeprograms—have beenadvocatedatthestatelevel.23 Stateshavealsotakenaleadroleonhealthcare


federal preemptions
Impositionsof nationalprioritieson
thestatesthroughnational legislation thatisbasedonthe Constitution’s supremacy clause.
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With the No Child Left Behind Act, the Bush administration increased the national government’s power over education. This law was replaced by the Every Student Succeeds Act in 2015, which provides more flexibility to states to meet the needs of their students. #NCLB #edreform


























competitive  federalism
A formof federalisminwhichstates competetoattractbusinessesand jobsthroughthepoliciesthey adopt.
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Crucial to understanding federalism in modern day America is the concept of mobility, or “the ability to vote with your feet.” If you don’t support the death penalty and citizens packing a pistol—don’t come to Texas. If you don’t
like medicinal marijuana and gay marriage, don’t move to California.
—Rick Perry, former Texas governor
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policy, immigration, same-sex marriage, andstem-cell research. However, thiswill- ingnesstofightback inrecentyearshasnotalwaysbeenforprogressivecauses. Indeed, withthe Republicangainsinthe 2010 midtermelectionsandtheinfluenceof the Tea Party movement, many stateshavebeenattempting tocurbnational powerandpro- tect theirmore conservative policies ina broad range of areas, including land use, gun control, immigration, andhealthcare. For example, Kansasand Montana passed laws holding thatfederal gunlawsdo not apply togunsthataremanufacturedintheir states (and making itafelony totry toenforcethoselaws).24
Many of thesestatelawswill notstandupinfederal court. Indeed, the Montanagun law has already been struck down. But the laws are clearly a reflection of statefrustra-
tionwithassertionsof federal power.
Stateshaveoneimportantadvantageoverthenational governmentwhenitcomesto experimenting withnew policies: theirnumbers. Thereare 50 statespotentially trying amix of differentpolicies—anotherreasonthatadvocatesofstate-centeredfederalism seethestatesastheproperrepository of governmentpower. Inthisview, suchamix of policiesproduces competitive federalism—competitionamong statestoprovidethe bestpoliciestoattractbusinesses, createjobs, andmaintainahealthy social fabric.25 Supporterspointoutthatcompetitivefederalismisalsoacheckontyranny because peoplewill “votewiththeirfeet”—thatis, movetoadifferentstate—if they donotlikea givenstate’spolicies. Oneadvocateof thisview arguesthatit“disciplinesgovernment andforcesthestatestocompeteforthecitizens’ business, talents, andassets,” which makesgovernmentactmorelikeafreemarket.
But competitive federalism canalsocreate a“race to thebottom” as states compete inanegativeway. Forexample, whenstatescompeteforbusinessesandjobsthey may do soby eliminating moreenvironmental oroccupational regulationsthanwouldbe desirable. Likewise, apriority tokeeptaxeslow may leadtocutsinbenefitstothosewho canleastaffordit, suchaswelfareor Medicaidrecipients.26Thus, whilecompetitive federalism providescitizenswithabroadrangeof choicesaboutthetypeof govern- ment they prefer, italsocanbeasource of political conflictoverthenational direction of policy.

[bookmark: Fighting for States’ Rights: The Role of][bookmark: _bookmark51]Fighting for states’ rights: the role of the modern Supreme Court
Just asthe Supreme Courtplayedacentral role indefining theboundariesof dual federalisminthenineteenthandearly twentiethcenturiesandinintroducing amore nation-centeredcooperativefederalisminthelate 1930s, today’s Courtisonceagain reshaping federalism. But thistime, themoveisdecidedly inthedirectionofstate power.
The Tenth Amendment The Tenth Amendmentensuresthatall powersnotdele- gatedtothenational governmentarereservedtothestatesortothepeople. Interest- ingly, theamendmenthashadlittlesignificanceexceptduring theearly 1930sandin therecentera.
Forty yearsago, aleading textonthe Constitutionsaidthatthe Tenth Amendment “doesnotalterthedistributionof powerbetweenthenational andstategovernments.
It adds nothing tothe Constitution.”27 Tounderstandwhy, considerthefollowing example. Stateand local governmentshavealwayscontrolled theirownpublic schools. Thus, public educationisapowerreservedtothestatesunderthe Tenth Amendment. However, astatelaw concerning public educationisvoidif itconflictswiththe Consti- tutionorwithanational law basedonanenumeratedpower. Forexample, astatecould not compel an 18-year-oldto attend school if the studenthadbeendraftedtoservein
thearmy. Underthe Tenth Amendment, theconstitutionally enumeratednational powerto“raiseandsupportarmies” wouldtrumpthereservedstatepowertosupport public education. Thisview supporting theprimacy of national governmentpowerwas validatedasrecently as 1985, whenthe Supreme Courtruledthat Congresshadthe powertoimposeanational minimumwagelaw onstategovernments, evenif thiswas anareaof traditionalstatepower.28
But times change. Withthe appointment of three conservative justices inthe 1980s whofavoredastrongerroleforthestates, the Courtstartedtolimit Congress’sreach. Onetechniquehasbeentorequirethat  Congressprovideanunambiguousstatement of its intent to overrule state authority when issuing legislation thatdoes so.
The Fourteenth Amendment The Fourteenth Amendmentwasintendedtogive thenational governmentcontrol overthepotentially discriminatory laws ofsouthern statesafterthe Civil War. Section 1 guaranteesthatnostateshall makeorenforceany law depriving any person of “life, liberty, or property, without due process of law” or denying any personthe“equal protectionofthelaws.” Section 5 empowers Congress “toenforce” thoseguaranteesby “appropriatelegislation.”
The Supreme Courtnarrowly interpretedthe Fourteenth Amendmentinthelate nineteenthcentury, severely limiting Congress’sability toaffectstatepolicy. How- ever, throughout most of thetwentieth century the Courtinterpreted Section 5 to give Congressbroaddiscretiontopasslegislationtoremedy badstatelaws. Forexample, discriminatory applicationof literacy testspreventedmillionsof African Americans fromvoting inthe Southbefore Congresspassedthe Voting Rights Actin 1965. Aspart of thefederalism revolution of the 1990s, the Court started to chip away at Congress’s Fourteenth Amendmentpowers.
An importantcasein 1997 establishedanew standardtojustify remedial
legislation—national legislationthatfixesdiscriminatory statelaw—under Section 5, saying: “Theremustbeacongruenceandproportionality betweentheinjury tobe prevented or remedied andthemeans adopted to thatend.”29 Inoneapplicationof
thenew standard, the Courtstruckdowntheportionof the ADA thatappliedtothe
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State sovereignty is not just an end in itself: “Rather, federalism secures to citizens the liberties that derive from the diffusion of sovereign power.”
—Justice Anthony Kennedy















remedial legislation
National lawsthataddress discriminatory statelaws. Authority for suchlegislationcomesfrom Section 5 of the Fourteenth
Amendment.
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The Americans with Disabilities Act of 1990 requires that public accommodations and commercial facilities be accessible, but recent
Supreme Court rulings have held that the law does not apply to most state and local government buildings. Here, activists for the disabled community are shown in front of the White House lobbying for stronger legislation. #ADA #EEOC #BecauseOfTheADA
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states, saying that“[s]tatesarenotrequired. . . tomakespecial accommodationsforthe disabled.”30
In 2013 the Court demonstrated that it would stick up for states’ rights even when the issue concerned race. In striking down an important part of the Voting Rights Act, the Court established a new principle of “equal sovereignty” in saying that Con- gress had placed an unfair burden on the states (see Table 3.2).31 The key point here is that laws passed by Congress cannot violate a state’s sovereignty in a broad range of cases.
The Commerce Clause Anothercategory of casesleading tomorestatepower concerns the commerce clause of the Constitution. A significant recent Courtcase thatlimited Congress’scommercepowersinvolvedthe Gun-Free School Zones Act of 1990, whichmadeitafederal offensetohaveagunwithin 1,000 feetof aschool.
Congressassumedthatithadthepowertopassthislegislation, giventhe Court’spre- viously expansiveinterpretationof thecommerceclause, eventhoughitconcerned
atraditional area of state power. Although it was a stretch to claim thatcarrying a
guninoraroundaschool wasrelatedtointerstatecommerce, Congresscouldhave demonstratedthepointby showing that(1) mostgunsaremadeinonestateandsold inanother(thuscommercially crossing statelines); (2) crimeaffectstheeconomy and commerce; and(3) the quality of education, which isalsocrucial to the economy, is harmed if students and teachers areworrying about gunsintheirschools. However, members of Congressdidnotpresent thisevidence becausethey didnotthinkitwas necessary.
Alfonso Lopez, ahighschool senior, wasarrestedforcarrying aconcealedhandgun withfivebulletsinit. Lopez movedtodismissthecharges, arguing thatthelaw was
unconstitutional becausecarrying aguninaschool couldnotberegulatedas“inter- statecommerce.” The Courtagreedin United States v. Lopez.32 If Congresswantedto encroachonthestates’ turf inthefuture, the Courtindicated, Congresswouldhaveto demonstrate thatthelaw inquestionwasalegitimateexerciseof thecommerceclause powers.
As aresult, thenexttime Congresspassedlegislationthataffectedlaw enforcement at thestate level, itdocumented theimpact oninterstate commerce. The Violence



Recent Important Supreme Court Decisions on Federalism


TABLE 3.2



Case	Holding and Significance for States’ Rights	Direction of the Decision


Gregory v. Ashcroft (1991)	The Missouri constitution’s requirement that state judges retire by age 70 did not violate the Age Discrimination in Employment Act.

More state power


United States v. Lopez
(1995)


Carrying a gun in a school did not fall within “interstate commerce”; thus, Congress could not prohibit the possession of guns on school property.


More state power



Seminole Tribe v. Florida
(1996)

The Court used the Eleventh Amendment to strengthen states’ sovereign immunity, ruling that Congress could not compel a state to negotiate with Native American tribes about gaming and casinos.

More state power


City of Boerne v. Flores
(1997)


The Court struck down the Religious Freedom Restoration Act as an overly broad attempt to curtail the state-sponsored harassment of religion, saying that national legislation aimed at remedying states’ discrimination must be “congruent and proportional” to the harm.


More state power


United States v. Morrison
(2000)


The Court struck down part of the Violence Against Women Act, saying that Congress did not have the power under the commerce clause to provide a national remedy for gender-based crimes.


More state power


Alabama v. Garrett
(2001)


The Court struck down the portion of the ADA that applied to the states, saying that state governments are not required to make special accommodations for the disabled.


More state power


Nevada Department of Human Resources
v. Hibbs (2003)


The Court upheld Congress’s power to apply the 1993 Family Leave Act to state employees as “appropriate legislation” under Section 5 of the Fourteenth Amendment.


Less state power


United States v. Bond
(2011)


The Court upheld an individual’s right to challenge the constitutionality of a federal law under the Tenth Amendment.


More state power


National Federation of Independent Business
v. Sebelius (2012)


The Court upheld most provisions of the ACA but struck down the expansion of Medicaid as an unconstitutional use of coercive federalism (states could voluntarily take the additional funding to cover the expansion, but they would not lose existing funds if they opted out).


Mixed


United States v. Windsor
(2013)


The Court held that Section 3 of DOMA was unconstitutional because it denied federal benefits to same-sex couples who were legally married under state law.


More state power



Shelby County v. Holder
(2013)

The Court struck down Section 4 of the Voting Rights Act on the grounds that it violated the “equal sovereignty” of the states.

More state power









Against Women Actwaspassedin 1994 afterweeksof testimony andevidenceshowing thelinksbetweenviolenceagainstwomenandcommerce. Nevertheless, the Supreme Courtsubsequently ruledthat Congressdidnothavethepowerunderthecommerce clause to make a national law that gave victims of gender-motivated violence theright to sue theirattackers infederal court (however, the Court struck down only that part of thelaw; theprogramfunding remainedunaffected).33
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The Lopez decision struck down the 1990 Gun-Free School Zones Act, ruling that Congress did not have the power to forbid people to carry
[image: ]guns near schools. After the shooting of 12 students and one teacher at Columbine High School in Jefferson County, Colorado, on April 20, 1999, there were renewed calls nationwide for strengthening gun control laws.
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[A] state may, if its citizens choose, serve as a laboratory; and try novel social and economic experiments without risk to the rest of the country.
—Justice Louis Brandeis, 1932

The significance of such rulings is enormous. Not only has the Court set new
limits on Congress’s ability to address national problems (the “congruence and pro- portionality” test), but it has also clearly stated that the Court alone will determine which rights warrant protection by Congress. However, the Court does not con- sistently rule against Congress; it often rules against the states because of broader constitutional principles or general public consensus behind a specific issue. For example, the Court has struck down state laws limiting gay rights as a violation of the equal protection clause of the Fourteenth Amendment34 and has upheld Congress’s
power to regulate marijuana over states that had attempted to allow its medical use.35 And while the Court rejected the commerce clause as the constitutional justification for national health care reform, it did uphold the ACA based on Congress’s taxing
power.36
Based on these and other cases, some would argue that the shift in power toward the states has been relatively marginal. Furthermore, the national government still
has the upper hand in the balance of power and can readily blunt the impact of a Court decision: First, Congress can pass new laws to clarify its legislative intent and can overturn any cases that involve statutory interpretation. Second, Congress can use
its financial power to impose its will on the states. So, for example, Congress could pass a law stating that before a state could receive money from the federal govern- ment related to the relevant law it would have to agree to abide by the ADA or the
Age Discrimination in Employment Act. Thus, while the Supreme Court has limited Congress’s power under the commerce clause, Congress still may induce states to act according to its policy goals. However, as noted earlier, there are new limits on bud- getary coercion. In the health care reform case, the Court ruled that the threat to with- hold Medicaid funds was a “gun to the head” of states,37 meaning states did not have
a real choice. This was the first time the Court limited Congress’s coercive budgetary power over the states, and the boundaries of the new limits will have to be decided in future cases.

[bookmark: Assessing Federalism Today][bookmark: _bookmark52]Assessing federalism today
Fromprotecting individual liberty toallowing statestobe“laboratoriesof democracy” inpolicy innovation, thereismuchtorecommendfederalismasacornerstoneof our political system. However, therearedisadvantagesaswell, suchasinefficiency inthe policy processandinequality inpolicy outcomes. How doesfederalisminthe United Statesfarefromatwenty-first-century perspective?
Ideological Complexities Historically, issuesconcerning federalismhaveseemed tobreakdownalong traditional liberal andconservativelines. Liberalsgenerally favor strong national powertofightdiscrimination, andthey pushforprogressivenational policiesonissuessuchasprotecting theenvironment, providing national healthcare, andsupporting thepoor. Conservatives, incontrast, tendtofavorlimitedintrusion fromthenational governmentandallowing thestatestodecidetheirownmix of social welfare andregulatory policies.
However, inrecentyearsthetableshaveturned, andinmany casesliberalstoday arearguing forstates’ rightswhileconservativesareadvocating thevirtuesof uniform national laws. Onabroadrangeofnew issues, suchasmedical useofmarijuana, gay
rights, cloning, andaidindying, stategovernmentsarepassing socially liberallegisla- tion.38 Andthe Court’searlier, state-centeredrulingsgiveitlittleprecedentforstriking down theselaws. The Court’scurrentconservativemajority will have toeithercon-
tinueapplying its state-centeredfederalismandupholdtheseliberal statelawsorstrike themdownonideological grounds, whichwouldunderminethe Court’scredibility (see the Takea Standfeature).
Advantages of a Strong Role for the States Theadvantagesof astrong roleforthe statescanbesummarizedinfourmainpoints: statescanbelaboratoriesof democracy, state andlocal governmentis closer to thepeople, states provide more access to the political system, andstatesprovideanimportantcheckonnational power.
[image: ]Thefirstpointreferstotherolethatstatesplay asthesourceof policy diversity and innovation. If many statesaretrying tosolveproblemscreatively, they cancomplement theeffortsof thenational government. Likewise, successful policiesfirstadoptedatthe statelevel oftenpercolateuptothenational level. Welfarereform, healthcare,
andenvironmental policy arekey areasinwhichstateshaveinnovated.
Second, governmentthatisclosertothepeopleencouragesparticipationin thepolitical processandisresponsivetotheirneeds. Local politiciansknow betterwhattheirconstituentswantthanfurther-removednational politiciansdo. Ontheonehand, if voterswanthighertaxestopay for
more public benefits, suchaspublic parksandbetterschools, they can enact thesechangesatthestateandlocal levels. Ontheotherhand,
if they preferlowertaxesandfewerservices, local politicianscanbe responsive tothosedesires. There isstrong evidencethat“statehouse democracy” isatwork: moreliberal statesenactmoreliberal policies andconservativestateshavemoreconservativepolicies. Statepolicy is alsoresponsivetostatepublic opinionacrossdifferentpolicy areas.39 In addition, local government provides a broad range of opportunities for
directinvolvementinpolitics, fromworking onlocal political campaigns to attending school board or city council meetings. Whencitizensareable to directly affectpolicies, they aremorelikely togetinvolvedinthepolitical process.
Third, ourfederalistsystemprovidesmorepotential pathstoaddressprob- lems. For example, thecourtsystemallows citizenstopursuecomplaintsunder




DID YOU KNOW?
 (
3%
)Owing toastateprogramsignedby then-governor Mitt Romney, and similar to Obamacare, only



of peoplein Massachusetts don’t havehealthinsurance. Nineteen percentof Texansdonothavehealth insurance—thehighestpercentage in the nation.
Source: Census.gov
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In the debate over health care reform and the Affordable Care Act,
supporters of nationalized health care argued the federal government could do a better job than the patchwork
of state policies to ensure that all Americans receive sufficient care. #ACA #Obamacare


TAKE
A STAND

Medical Marijuana and Aid in Dying
Should Congress be able to tell a state that it cannot allow the use of medical marijuana? Can the U.S. attorney general interpret a congressional law as prohibition of aid in dying? The debate over the balance of state and national power has grown increasingly complicated in the past several years. The courts have played a larger but inconsistent role, and issues of states’ rights have increasingly cut across normal ideolog- ical and partisan divisions. Since the mid-1990s, the Supreme Court has played a central role in the shift of power to the states, but two cases involving medical marijuana (Gonzales
v. Raich, 2005) and aid in dying—or assisted suicide, as it was called at the time of the decision (Gonzales v. Oregon, 2006)— show how the typical debate between national and state power can change when a moral dimension is introduced.
In both cases, state voters supported liberal policies. In 1996, California voters passed the Compassionate Use Act, by 56 to 44 percent. This law allowed seriously ill Californians, typ- ically AIDS and cancer patients, to use marijuana as partof their medical treatment with the permission of a doctor. Oregon voters approved the Death with Dignity Act twice, the second time by a margin of 60 to 40 percent. This law allows physicians to prescribe a lethal drug dose for terminally ill patients who wish to end their lives. Both of these states’ laws were chal- lenged in federal courtin classic confrontations between the states’ rights and national power perspectives. Surprisingly, the Supreme Court ruled against medical marijuana and in favor of assisted suicide. (This summary oversimplifies the legal argu- ments, but these were the bottom-line outcomes.) If you were on the Court, how would you have ruled?

The states should decide these issues.
Unlike many of the cases discussed in this chapter, the states’ rights position in these cases represented the liberal perspec- tive, rather than the conservative position typically associated with state-centered federalism. Social liberals tended to sup- port both the medical marijuana law and the assisted suicide law. However, if you examine these cases in terms of the ques- tion of federal versus state power, the traditional liberal and conservative perspectives are reversed: conservatives tend to favor state power, butthatwould putthem on the socially liberal side of these issues. That is, if you support this side of the issue, you would be a states’ rights conservative and a social liberal.

Congress should be able to tell the states what to do. If you endorse this side of the debate, that Congress should have the power to regulate medical marijuana and assisted













Federal drug enforcement agents raid a medical marijuana club.


suicide, you would be taking the socially conservative and national-power liberal position. In sorting outwhich side you take, you should consider which is more important to you—tak- ing a consistent position on state versus national power or just figuring outwhich specific policy you support, regardless of whether the national or state government gets to call the shots.
As it turns out, the Court wasn't consistent on the ques- tion of federalism: in the medical marijuana case, the Court upheld Congress’s power to regulate the medical use of marijuana under the Controlled Substances Act. But in the assisted suicide case, the Court said that under that same congressional law the U.S. attorney general did not have the power to limit the drugs that doctors in Oregon could pre- scribe for aid in dying.
Despite the Court’s endorsement of Congress’s power to regulate medical marijuana, the actual situation is more complex because of the evolving federal position on enforc- ing the law. Initially, the Obama administration said it would not enforce the federal law in states that had legalized
or decriminalized medical marijuana. But then the Drug Enforcement Administration (DEA) shifted course, cracking down on large medical marijuana dispensaries, saying that the drug had become widely available for recreational use, not just medical use. Congress responded in 2014 by passing a law denying funds to the DEA to crack down on dispensa- ries.a However, the DEA continues to enforce federal law in the eight states that have legalized all uses of marijuana. The struggle between the national and state governments is likely to continue on this issue in the foreseeable future.

take a stand
1. As a matter of policy, should doctors be able to prescribe marijuana to alleviate pain? Should they be able to prescribe lethal drugs to terminally ill patients?
2. Do you tend to support a state-centered or nation- centered perspective on federalism? Now revisit your answers to question 1. Are your positions more consistent with your views on federalism or with your policy concerns?
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)either state orfederal law. Likewise, cooperative federalismcandraw onthe strengths of differentlevelsof governmenttosolveproblems.
Finally, federalismprovidesacheckonnational tyranny. Competitivefederalism ensures that Americans haveabroadrangeof social policies, levelsof taxation and regulation, and public services to choose from(see Figure 3.1). Whenpeople“votewith theirfeet” by deciding whethertomoveandwheretolive, they encouragehealthy com- petitionamong statesthatwouldbeimpossibleunderaunitary government.
Disadvantages of Too Much State Power A balancedassessmentofstateand national powermustacknowledgethatthereareproblemswithafederalistsystemthat givestoomuchpowertothestates. Thedisadvantagesincludeunequal distributionof resourcesacrossthestates, unequal protectionforcivil rights, andcompetitivefederal- ismthatproducesa“racetothebottom.”
Oneproblemof giving toomuchresponsibility tothestatesisthehugevariationin thedistributionof resources. Withoutfederal funding, poorstatessimply cannotpro- videanadequatelevel of benefitsbecausethey havethegreatestneedsbutthelowest incomes—asituationthatleadstosignificantdisparitiesinimportantareassuchas public education. The resource problem becomes more acute indealing with national- level problems thatareintractable atthe local orstate level. For example, pollution spills across state linesandthedeteriorating public infrastructure, likethehighway
system, crossesstateboundaries. Solving suchproblemsindividually wouldvastly out- striptheresourcesof stateandlocal governments.40
Thesecondproblem, unequalcivilrightsprotection, isevidentinvariousfederalism casesthathavepassedbeforetheSupremeCourt. Theseclearlyshowthatstatesarenot uniformlywillingtoprotectthecivillibertiesandcivilrightsoftheircitizens. Thiswascriti- cally importantduringthe1950sand1960swhenthenationalgovernmentforcedsouthern states toendsegregationandpassed laws outlawing discriminationinhousing, employ- ment, transportation, andvoting. TheSupremeCourtrecently steppedintoprovideequal rightstomarry, butstatesvaryagreatdealintermsofantidiscriminationlawsbasedon sexualorientation. Withoutnationallaws, therewillcontinuetobelargedifferencesinthe levelsofprotectionagainstdiscriminationbasedonage,disability,andsexual orientation.
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Finally, competitivefederalismcancreatea“racetothebottom” asstatesattemptto lurebusinessesby keeping taxesandsocial spending low. Thiscanplaceanunfairbur- den onstatesthattakeamoregenerouspositiontowardthepoor.
Thus, overall, thereisnoclear“winner” indetermining theappropriatebalanceof national andstatepowerinournationtoday. Theadvantagesanddisadvantagesofour federal systemensurethat federalism will alwaysremainacentral sourceof conflictin thepolicy-making processasthevariouslevelsof governmentfightitout.



Why is it importantto understand federalism today? The nature of the relationship between the national government and the states has a huge impact on mostpolicy issues today. Sometimes the national government can force states to implement policies (coer- cive federalism), like when states raised their drinking ages to 21 so they wouldn’t lose fed- eral highway money. The national government may also entice states (fiscal federalism) to do things they might not otherwise do, like expanding alternative energy programs.

































[image: ]


One of the strengths of federalism is that it allows regional diversity to flourish. Green Bay Packers fans
proudly wear their cheesehead hats at Lambeau Field, showing that what passes for normal behavior in one part of the country would be viewed differently in other areas. #PackersNation

Conclusion
[image: ]Alexis de Tocqueville, a French observer of American politics in the early nineteenth century, noted the tendency of democratic governments to centralize. This is especially true during wartime or times of crisis, as in the aftermath of the September 11 attacks, but it is also true during normal political times.
The health care reform example at the beginning of this chapter also illustrates the incentive to govern from Washington instead of the states. Passing a single piece of legislation was a much more efficient way to provide health insurance for more than 30 million Americans than attempting to get each state to pass similar legislation. This
scenario occurs again and again across many issues and creates a powerful centralizing force. Within that pattern of centralization, however, there have been lengthy periods when states’ rights held sway over the national government. And even when laws are passed at the national level, states often play a vital role in their implementation, as with Obamacare.
This evolving balance of power between the national government and the states obscures a broader reality of federalism: we are citizens of several levels of govern- ment simultaneously. One leading scholar of American federalism says that the basic question of federalism involves choices about how many communities we will be.42 If you asked most people in our nation about their primary geopolitical community, they would probably not say “I am a Montanan” or “I am an Arizonan”; most would likely say “I am an American.” Yet we have strong attachments to our local communities and state identities. Most Texans would not be caught dead wearing a Styrofoam cheesehead, but thousands of football fans in Green Bay, Wisconsin, regularly don the funny-looking things to watch their beloved Packers. We are members of multiple communities, a fact that has had an indelible impact on our political system.
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What is federalism and why does it matter?
Define federalism and explain its significance. (Pages 58–60)

Summary
A federal system simultaneously allocates power to both the state and federal governments, while a confederal system gives power only to the states, and a unitary government gives power only to the federal government.


Key terms

Summary
The framers of the Constitution wanted a federal government that was stronger than under the Articles of Confederation, but they also wanted to preserve the autonomy of the states. While the state governments have considerable power in our system, the Founders
ultimately favored the federal government in the Constitution, so that the federal government’s powers superseded those of the states in the event of a conflict.
 (
Key terms
full
 
faith
 
and
 
credit
 
clause
 
(p.
 
62)
privileges
 
and
 
immunities
clause 
(p. 62)
)


Practice Quiz Questions
3. States’ rights are protected in which constitutional provisions?
a. the Ninth Amendment
b. the Tenth Amendment
c. Article I of the Constitution
d. Article III of the Constitution
e. the First Amendment

4. Which of the following would be best explained by the Tenth Amendment?
a. Congress increasing the minimum wage to $10 an hour


federalism (p. 58) sovereign power (p. 58) police powers (p. 59) concurrent powers (p. 59)


Practice Quiz Questions

unitary government (p. 60) confederal government (p. 60) intergovernmental organizations (p. 60)
b. 
the California state legislature declaring it was going to create its own navy
c. state and local control over education policy
d. the Supreme Court’s recent decisions in same-sex marriage cases
e. the Environmental Protection Agency passing a new regulation on carbon emissions that applies to all 50 states

1. What system of government did the Articles of Confederation establish?
a. unitary
b. federal
c. confederal
d. monarchy
e. dictatorship

2. Which is an example of a concurrent power?
a. printing money
b. building roads
c. conducting elections
d. declaring war
e. establishing post offices

Balancing national and state power in the Constitution
Explain what the Constitution says about federalism. (Pages 60–63)


The evolving concept of federalism
Trace the major shifts in state and federal government power over time. (Pages 63–71)

Summary
The relationship between the state and federal governments has changed dramatically over time. Whereas the federal and state governments traditionally operated with little interaction under the era of dual federalism, the trend over the past 80 years has been one of increasing federal interaction with state governments to address particular policy areas.

 (
Key terms
states’ rights 
(p. 64)
dual federalism 
(p. 65)
) (
cooperative 
federalism 
(p.
 
70)
picket
 
fence
 
federalism
 
(p.
 
70)
)
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Practice Quiz Questions
5. Which analogy best describes the federalism arrangement today?
a. layer cake federalism
b. marble cake federalism
c. picket fence federalism
d. gumbo federalism
e. dual federalism

6. Which case bolstered the federal government’s power over the states?
a. United States v. Lopez
b. McCulloch v. Maryland
c. Dred Scott v. Sandford
d. Mapp v. Ohio
e. Shelby County v. Holder

7. When did the federal government begin cooperating with the states on policy goals?
a. 1890s b. 1930s c. 1950s d. 1970s e. 1990s


Federalism today
Describe the major trends and debates in federalism today. (Pages 71–83)

Summary
Today’s federal structure offers a complex mix of all previous compo- nents of federalism: some elements of national supremacy combine with states’ rights for a varied federal landscape. While the federal and state governments still exercise cooperative federalism to achieve joint policy goals, the federal government has utilized coercive federalism to impose federal priorities on the states without offering compensation. However, in several recent cases the Supreme Court has ruled in favor of the states, limiting federal power.


Key terms

Practice Quiz Questions
8. Which form of revenue sharing is given to the states by the federal government with explicit conditions on how it is to be allocated?
a. block grant
b. categorical grant
c. general revenue sharing
d. federal mandates
e. tax refund

9. Ronald Reagan’s efforts to increase states’ rights led to an increase in 	.
a. block grants
b. categorical grants
c. federal taxes
d. federal mandates
e. state taxes

10. The imposition of national priorities on the states through congressional legislation and imposition of the national supremacy clause is called 	.
a. cooperative federalism
b. dual federalism
c. competitive federalism
d. federal preemption
e. remedial legislation

11. A state would usually challenge the constitutionality of a federal law under which of the following amendments?
a. Eighth Amendment
b. Tenth Amendment
c. Thirteenth Amendment
d. Fourteenth Amendment
e. First Amendment

12. The Court has recently overturned a number of congressional laws rooted in the 	.
a. national supremacy clause
b. reserve clause
c. establishment clause
d. commerce clause
e. free exercise clause


fiscal federalism (p. 71) categorical grants (p. 72) block grants (p. 72) unfunded mandates (p. 72)

coercive federalism (p. 74) federal preemptions (p. 75) competitive federalism (p. 76) remedial legislation (p. 77)
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[bookmark: 4. Civil Liberties][bookmark: _bookmark55]Civil Liberties
[image: ]It’s a free country . . . right?

The constitutional protections for religious freedom are clear and strong: “Congress shall make no law respecting an establishment of religion, or pro- hibiting the free exercise thereof.” But what happens when one person’s reli- gious beliefs collide with another person’s constitutional right? Shortly after the Supreme Court upheld the constitutionality of same-sex marriage for all Americans, a county clerk in Rowan County, Kentucky, Kim Davis, refused to provide marriage licenses to same-sex couples because of her religious beliefs. Davis described herself as a “soldier for Christ” and said, “I am confident that God is in control of all of this!”
The issue came to a head when a district court judge, David Bunning, appointed to the bench by President George W. Bush, sentenced Davis to jail for five days, saying that public officials are not allowed to pick which laws and court orders they obey: “We expect at the end of the day for the court’s orders to be complied with. That’s how things work here in America.”1 After she got out of jail, Davis continued to refuse to put her name on the marriage licenses but did issue them. Late in 2015, the newly elected governor, Matt Bevin, issued an executive order saying the county clerks did not have to put their names on the licenses. Governor Bevin issued his order “to ensure that the sincerely held reli- gious beliefs of all Kentuckians are honored.”2 However, same-sex couples were able to be married.
 (
88
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)In general, religious beliefs do not provide legal grounds for discrimination. For example, a religious belief that women should notwork outside the home would not provide the basis for refusing to hire a woman. The same applies to discrim- ination based on race, ethnicity, or sexual orientation. However, the Supreme Court recently ruled thata “closely held” private corporation could notbe forced to provide contraception to women under the Affordable Care Act(ACA) if there was a “less restrictive” means available to have the insurance provide it. This was the first time that a corporation, Hobby Lobby, was given First Amendmentpro- tections based on the religious beliefs of the owners of the corporation. Family Research Council president Tony Perkins said, “The Supreme Courthas delivered one of the most significant victories for religious freedom in our generation.”3 The American Civil Liberties Union had a very different view, saying: “This is a deeply
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CHAPTER GOALS

Define civil liberties and explain how the Bill of Rights came to apply to the states.
pages 90–96

Describe the First Amendment rights related to freedom of religion.
 (
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)pages 97–99

Describe the major First Amendment rights related to freedom of speech.
pages 100–107

Explore why the Second Amendment’s meaning on gun rights is often debated.
pages 107–108

Describe the protections provided forpeopleaccusedofacrime. pages 109–115

Explain why the rights associated with privacy are often controversial.
pages 115–118
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[bookmark: Defining Civil Liberties][bookmark: _bookmark56]troubling decision. For the first time, the highestcourtin the country has said that busi- ness owners can use their religious beliefs to deny their employees a benefit that they are guaranteed by law.”4 This is fundamentally a clash of whose rights are at stake—the own- ers of the corporation with their specific religious beliefs or the employees who wanttheir health insurance to pay for contraception.
Is this how civil liberties work? Unfortunately, yes, it is messy and complicated fig- uring out what our liberties and freedoms actually mean. Even central freedoms such as the freedom of speech, the press, and religious practices are subject to limitations if there are threats to national security or public safety or if these freedoms conflict with another fundamental right (such as the right to marry). Simply put, civil liberties are not absolute. How should political actors draw the lines between protected behavior and actions that may be regulated? People say that America is a free country, but are there limits to those freedoms?
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EFINE CIVILLIBERTIES AND





civil liberties
Basic politicalfreedoms thatprotect citizens fromgovernmentalabusesof power.

Defining civil liberties
 (
EXPLAIN
 
HOW
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BILL
 
OF RIGHTS
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APPLY
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THE
 
STATES
)Theterms“civil rights” and“civil liberties” areoftenusedinterchangeably, butthere aresomeimportantdifferences(see Nuts& Bolts 4.1). Tooversimplify abit, civil
liberties areaboutfreedomandcivil rightsareaboutequality. (Formoreonthisdis- tinction, see Chapter 5.)
Civil libertiesaredeeply rootedinourkey ideathatpoliticsisconflictual andthat it involvestrade-offs. Whenthe Supreme Courtrulesoncivil libertiescases, itmust balance anindividual’sfreedom withthegovernment’sinterests andthe public good.
 (
Distinguishing
 
Civil
 
Liberties
 
from
 
Civil
 
Rights
)For example, inthewaronterrorismthegovernmentmustbalancecivil libertieswith national security. Many Americanshavebeenconcernedthatgovernmentsurveillance invadespeople’sprivacy andthatthetreatmentof suspectedterroristsviolatesdue processrights.5 Atthesametime, most Americanswouldprobably agreethatinsome instancesthesemeasuresmightbewarranted. Forexample, if anucleardevicewere settodetonatein Manhattaninthreehoursfew wouldinsistonprotecting thecivil libertiesof someonewhoknew wherethebombwashidden. Oncewerecognizethat our freedoms arenot absolute, itbecomes a question of how they are balanced against other interests, such as national security, public safety, and public health.
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[bookmark: Origins of the Bill of Rights][bookmark: _bookmark57][image: ]Along withbalancing competing interests, courtrulingsmustalsodraw thelines to definethelimitsof permissible conduct by thegovernmentorby anindividual in thecontextof aspecific civil liberty. Forexample, despitethe First Amendment’s protectionof freedomof speech, it isobviousthatsomespeechabsolutely cannotbe
permitted. Theclassic exampleisfalsely yelling “fire!” inacrowdedtheater. Therefore, thecourtsmustinterpretthelaw todraw thelinebetweenprotectedspeechandimper- missiblespeech. Thesamechallengeappliestoothercivil libertiessuchastheestab- lishmentof religion, freedomof thepress, freedomfromillegal searches, orotherdue processrights(see How It Works: The First Amendment).
Courtsdefinetheboundariesof civil liberties, buttheotherbranchesof govern- ment andthepublic often getinvolved aswell. Theearliest debates during the Ameri- can Founding illustratethebroadpublic involvementconcerning thebasic questions of how our civil libertieswouldbedefined: Should governmentbelimited by anexplicit statement of individual liberties? Wouldthese limitations apply to the state govern- ments orjustthenational government? How should thesefreedomsevolveasour society changes? Aswewill seeinthissection, interpretationsof theseconstitutional protections have changed over time.

Origins of the Bill of Rights
Originally, the Constitutionprovidedvery limitedprotectionof civil liberties: aguar- anteeof habeascorpusrights(aprotectionagainstillegal incarceration) andaprohibi- tionof billsof attainder(legislationpunishing someoneforacrimewithoutthebenefit of atrial) andex post facto laws (lawsthat retroactively change thelegal consequences of somebehavior). There were afew attempts to include a broader statement of civil liberties, including oneproposedby George Masonand Elbridge Gerry fivedaysbefore the Constitutional Conventionadjourned, buttheirmotiontoappointacommitteeto draftabill of rightswasrejected. Charles Pinckney and Gerry alsotriedtoaddaprovi- sion protecting thefreedom of the press, but that too was rejected.6
Masonand Gerry opposedratificationof the Constitutionpartly becauseitdidnot includeabill of rights, andmany Antifederalistsechoedthisview. Somestatesratified the Constitutionbuturged Congresstodraftspecific protectionsforindividuals’ and states’ rightsfromfederal action. (They believedthatprotectionofcivil libertiesfrom
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How can conflicts be resolved between civil liberties and other legitimate interests, such as public safety and public health? Sometimes freedom is forced to give way. Courts have upheld bans on the religious practice of snake handling and laws requiring the Amish to display reflective triangles when driving slow-moving buggies on public roads, despite religious objections to doing so.
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[bookmark: How It Works: The First Amendment][bookmark: _bookmark58]How it works: in theory
The First Amendment




The First Amendment states: “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof;
or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the government for a redress of grievances.”







Freedom of Assembly




Freedom
of Expression




Freedom
of Religion




Establishment
The government cannot establish an official state religion or favor one religion over others.




Freedom to Petition the Government






Freedom of the Press




Freedom of Speech







@user

Less protected forms of speech

Free Exercise
The government cannot prevent people from practicing their religion.




Political speech
and symbolic speech

How it works: in practice
Balancing Interests and Drawing Lines: Government and Religion





While the different branches of the First Amendment on the opposite page are an accurate representation of the various aspects of our religious and expressive freedoms, in practice, the implementation of these civil liberties is more complicated.

Free Exercise:
When she
[image: ][image: ]refused...	They said no.	Here’s why.



When county clerk Kim Davis refused to issue marriage licenses to same-sex couples,

the court ruled that her religious convictions did not allow her to discriminate.

In cases like these, courts must balance religious freedom against other state interests, such as freedom from discrimination.
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)Establishment Clause:
Banned.	What about...?



It’s tough.
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Since 1962 the Supreme Court has banned school prayer as a violation
of the establishment clause.

But does the separation of church and state also apply to town board members who start their meetings with
a prayer? In 2014, the Court decided by a 5–4 vote that it did not.

The establishment clause often asks courts to draw lines between what type of religious conduct is allowed	 and what would be considered an “excessive entanglement” between church and state.

 (
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The Bill of Rights: A Statement of Our Civil Liberties


First Amendment	Freedom of religion, speech, press, and assembly; the separation of church and state; and the right to petition the government.
Second Amendment	Right to bear arms.
Third Amendment	Protection against the forced quartering of troops in one’s home.
Fourth Amendment	Protection from unreasonable searches and seizures; requirement of “probable cause” for search warrants.
Fifth Amendment	Protection from forced self-incrimination or double jeopardy (being tried twice for the same crime); no person can be deprived of life, liberty, or property without due process of law; private property cannot be taken for public use without just compensation; and no person can be tried for a serious crime without the indictment of a grand jury.
Sixth Amendment	Right of the accused to a speedy and public trial by an impartial jury, to an attorney, to confront witnesses, to a compulsory process for obtaining witnesses in his or her favor, and to counsel in all felony cases.
Seventh Amendment	Right to a trial by jury in civil cases involving common law.
Eighth Amendment	Protection from excessive bail, excessive fines, and cruel and unusual punishment.
Ninth Amendment	The enumeration of specific rights in the Constitution shall not be construed to deny other rights retained by the people. This has been interpreted to include a general right to privacy and other fundamental rights.
Tenth Amendment	Powers not delegated by the Constitution to the national government, nor prohibited by it to the states, are reserved to the states or to the people.























Civil War amendments
The Thirteenth, Fourteenth, and Fifteenth Amendmentstothe Constitution, whichabolishedslavery andgrantedcivil libertiesandvoting rightstofreedslavesafterthe Civil War.

stateactionsshouldresideinstateconstitutions.) Inotherstates, the Antifederalists wholosttheratificationbattlecontinuedmaking theircasetothepublic and Congress.
Madison and other supporters of the Constitution agreed thatthe 1st Congress would takeuptheissue, despitetheirreservationsthata Billof Rightscouldleadthepeople intofalselybelievingthatitwasanexhaustivelistofalltheirrights. Stateconventions submitted 124 amendmentsforconsideration. That list waswhittleddownto 17 bythe House andthento 12 bythe Senate. Thisevendozenwasapprovedbythe House andsent to the states, which in 1791 ratified the 10 amendmentsthatbecamethe Billof Rights (see Nuts& Bolts 4.2).7 Despitethedocument’sprofoundsignificance, onepointlim- ited its reach: it appliedonlytothenationalgovernment, nottothestates. Thisdecision proved consequential becausethe national government was quite weakforthefirsthalf of our nation’s history. Given thatthe states exercised atleastasmuch power over peo- ple’s lives asthe national government, itwould have beenmore importantforthe Bill of Rightstolimitthestatesratherthanthefederalgovernment, butthisdidnotoccur.
The Supreme Courtusedthe Bill of Rightsonly oncebefore 1866 toinvalidatea federal action—intheinfamous Dred Scott casethatcontributedtothe Civil War(see Chapter 3).

Selective incorporation and the Fourteenth Amendment
Thesignificanceof the Bill of Rightsincreasedsomewhatwithratificationof the Fourteenth Amendmentin 1868. Itwasoneof thethree Civil War amendments that
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attempted toguaranteethenewly freedslavesequal rightsascitizensof the United States. (Theothertwo Civil Waramendmentswerethe Thirteenth, whichabolished slavery, andthe Fifteenth, whichgavemaleformerslavestherighttovote.) Northern politicianswereconcernedthatsouthernerswoulddeny basic rightstotheformer slaves, sothesweeping language of the Fourteenth Amendment was adopted. Section 1 of the Fourteenth Amendment says:

All persons bornor naturalized inthe United States, andsubjectto the jurisdiction thereof, are citizens of the United States andof the State whereinthey reside. No
State shall make or enforce any law which shall abridge the privileges or immuni- ties ofcitizens of the United States; nor shall any State deprive any personoflife, liberty, or property, withoutdue process of law; nor denyto anyperson withinits jurisdiction the equal protection of the laws.

Thislanguagesoughttoensurethatstateswouldnotdeny newly freedslavesthe full protectionof thelaw.8 The due process clause, which forbids any state from denying “life, liberty, orproperty, withoutdueprocessof law,” ledtoanespecially
importantexpansionofcivil libertiesbecausethe Supreme Courthadpreviously inter- preted a similar clause inthe Fifth Amendment to apply only to thefederal government.
Despitetheclearlanguageoftheamendmentsayingthat“no Stateshallmakeor enforce anylaw,” initsfirstopportunitytointerpretthe Fourteenth Amendmentin 1873 the Courtcontinuedtoruleinfavorofprotectingstatesfromnationalgovernment
actions only, embracing the“dualcitizenship” ideasetforthin Barronv. Baltimore.9 Over thenext 50 years, afewjusticestriedmightilytointerpretthe Fourteenth Amendmentto protect civil liberties against state governmentaction, culminatinginthe 1925 case Git- lowv. New York.10 Herethe Courtsaidforthefirsttimethatthe Fourteenth Amendment incorporatedoneoftheamendmentsinthe Billof Rightsandappliedittothestates. The case involved Benjamin Gitlow, aradical socialist convictedunder New York’s Criminal Anarchy Actof 1902 foradvocatingtheoverthrowofthegovernment. The Courtupheld hisconviction, arguingthathiswritingswerethe“languageofdirectincitement,” butit alsowarnedstategovernmentsthattherewerelimitsonsuchsuppressionofspeech.
Overtheensuing decades, mostcivil libertiescoveredinthe Bill of Rightswere applied to the states on aright-by-right, case-by-case basis through the Fourteenth Amendment. However, thisprocessof selective incorporation wasnotsmoothand incremental. Rather, itprogressedinsurgeswithflurriesofactivity inthe 1930sand the 1960s(see Table 4.1). Asaresult, the Bill of Rightshasevolvedfromthenineteenth century’s limitations thataffectedonly national governmentactiontoarobustsetof widespreadprotectionsforfreedomandliberty today.















due process clause
Partof the Fourteenth Amendment thatforbidsstatesfromdenying
“life, liberty, orproperty” toany personwithoutdueprocessof law. (A nearly identical clauseinthe Fifth Amendmentappliesonly tothe national government.)












selective incorporation
Theprocessthroughwhichthecivil libertiesgrantedinthe Bill of Rights were appliedtothestatesonacase- by-casebasisthroughthe Fourteenth Amendment.
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Today the Bill of Rights is one of the most revered and important parts of the Consti- tution. But it didn’t start out that way. Initially, the Bill of Rights only applied to the national government, not the states. But through the Fourteenth Amendment and the process of selective incorporation, the Supreme Court has gradually applied the Bill of Rights to the states. While all levels of government must respect our civil liberties today, there are many unresolved areas in terms of balancing interests and drawing lines. Do religious beliefs allow a county clerk to deny a marriage license to a same-sex couple? How do we balance our freedom of speech or freedom from illegal searches with the need for national security? These are central questions in today’s politics.

“Why Should
I Care?”

TABLE 4.1

Selective Incorporation
The process of applying the Bill of Rights to the states progressed in two stages. The first, coming in the 1920s and 1930s, applied the First Amendment to the states; the second came a few decades later and involved criminal defendants’ rights.



Amendment	Issue	Case
First Amendment	Freedom of speech	Gitlow v. New York (1925)
Freedom of the press	Near v. Minnesota (1931)
Freedom of assembly	De Jonge v. Oregon (1937)
Right to petition the government	Hague v. CIO (1939)
Free exercise of religion	Hamilton v. Regents of the University of California (1934);
Cantwell v. Connecticut (1940)
Separation of church and state	Everson v. Board of Education of Ewing Township (1947) Second Amendment	Right to bear arms	McDonald v. Chicago (2010)
Fourth Amendment	Protection from unreasonable search and seizure	Wolf v. Colorado (1949); Mapp v. Ohio (1961)* Fifth Amendment	Protection from forced self-incrimination	Malloy v. Hogan (1964)
Protection from double jeopardy	Benton v. Maryland (1969) Sixth Amendment	Right to a public trial	In re Oliver 333 U.S. 257 (1948)
Right to a fair trial and an attorney in death-penalty cases	Powell v. Alabama (1932) Right to an attorney in all felony cases	Gideon v. Wainwright (1963) Right to an attorney in cases involving jail time	Argersinger v. Hamlin (1972) Right to a jury trial in a criminal case	Duncan v. Louisiana (1968)
Right to cross-examine a witness	Pointer v. Texas (1965)

Right to compel the testimony of witnesses who are vital for the defendant’s case

Washington v. Texas (1967)

Eighth Amendment	Protection from cruel and unusual punishment	Robinson v. California (1962)t Protection from excessive bail	Schilb v. Kuebel (1971)ŧ

Ninth Amendment	Right to privacy and other nonenumerated, fundamental
rights

Griswold v. Connecticut (1965)§

Not Incorporated
Third Amendment	Prohibition against the quartering of troops in private homes Fifth Amendment	Right to indictment by a grand jury
Seventh Amendment	Right to a jury trial in a civil case Eighth Amendment	Prohibition against excessive fines

*Wolf v. Colorado applied the Fourth Amendment to the states (which meant that states could not engage in unreasonable searches and seizures);
Mapp v. Ohio applied the exclusionary rule to the states (which excludes the use in a trial of illegally obtained evidence).
tSome sources list Louisiana ex rel. Francis v. Resweber (1947) as the first case that incorporated the Eighth Amendment. While the decision mentioned the Fifth and Eighth Amendments in the context of the due process clause of the Fourteenth Amendment, this argument was not included in the majority opinion that upheld as constitutional the bizarre double electrocution of prisoner Willie Francis (the electric chair malfunctioned on the first attempt but was successful on the second attempt; see Abraham and Perry, Freedom and the Court, pp. 71–72).
ŧJustice Blackmun “assumed” in this case that “the Eighth Amendment’s proscription of excessive bail [applies] to the states through the Four- teenth Amendment,” but later decisions did not seem to share this view. However, Justices Stevens and O’Connor agreed with Blackmun’s view in Browning-Ferris v. Kelco Disposal (1989). Some sources argue that the excessive bail clause of the Eighth Amendment is unincorporated.
§Justice Goldberg argued for explicit incorporation of the Ninth Amendment in a concurring opinion joined by Justices Warren and Brennan. The opin- ion of the Court referred more generally to a privacy right rooted in five amendments, including the Ninth, but did not explicitly argue for incorporation.
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[bookmark: Freedom of Religion][bookmark: The Establishment Clause and Separation ][bookmark: _bookmark60]Freedom of religion
The First Amendmenthastwopartsthatdeal withreligion: the establishment clause, which has beeninterpreted to meanthat Congress cannot sponsor or endorse any par- ticularreligion, andthe free exercise clause, which has beeninterpreted to meanthat Congresscannotinterfereinthepracticeof religionunlessthereareimportantsecular reasons for doing so. Essentially, theformer says that Congress should not help religion andthelatterthatitshouldnot hurt religion. Theestablishmentclauseisprimarily concerned withdrawing lines. For example, does a prayer ata public highschool foot- ball gameora Nativity sceneongovernmentproperty constitutestatesponsorshipof religion? Thefree exercise clausehasmore todowithbalancing interests, such asbal- ancing public  safety  concernsagainstsnakehandling  inreligiousservicesandtheuse of Amish buggies on public highways.
Thecombinationof theestablishmentandfreeexerciseclausesresultsinageneral policy of noninterferenceandgovernmentneutrality towardreligion. As Thomas Jefferson saidin 1802, the First Amendment providesa“wall of eternal separation betweenchurchandstate.” Thislanguagecontinuestobecitedin Courtcases11 in whichreligionandpoliticsintersect. Sincebothareascarry greatmoral weightand emotional charge, theboundariesof religiousexpressionremain difficulttodraw, as thecaseof Kim Davisandsame-sex marriagedemonstrated.


The establishment clause and separation of church and state
Determining theboundariesbetweenchurchandstate—thecentral issueof theestab- lishmentclause—isvery difficult. Weknow thatthe Foundersdidnotwantanofficial statereligionorforthegovernmenttofavoronereligionoveranother, butbeyondthat it’s hardtosay. Jefferson’s“wall of eternal separation” hasbeencitedin Courtdecisions thatprohibitstateaidforreligiousactivities, butlately the Courthasbeendisplaying
amore “accommodationist” perspective thatsometimesallows religious activity in public institutions.

School Prayer Theissueof prohibitionof prayerinpublic schoolsexplodedontothe political scenein 1962 whenthe Courtruledin Engel v. Vitale thataprayerwrittenby
the New York Boardof State Regentsandreadevery day inthestate’spublic schools violatedtheseparationof churchandstate.12 Banning theprayercausedapublic outcry protesting theperceivedattackonreligion.
Overthenext 50 years, Congressrepeatedly tried, unsuccessfully, toamendthe Constitutiontoallow school prayer. Meanwhile, the Courtcontinuedtotakeahardline onschool-sponsoredprayer. In 1985, the Courtstruck downthepracticeofobserving
a one-minute moment of silence for “meditation or voluntary prayer” inthe Alabama public schools.13 Morerecently, the Courtsaidthatbenedictionsorprayersatpublic school graduationsandaschool policy thatallowedanelectedstudentrepresentative to leadaprayeratahighschool football gamealsoviolatedtheestablishmentclause. Theformerestablishedastrong“coerciontest” thatprohibitedprayersthatmay appear to bevoluntary (studentsarenot required to attend theirhighschool graduation) but in effectarecompulsory.14 Yetthe Courthasupheldthepracticeof opening every session of Congresswithaprayer, hasletstandwithoutcommentalower-courtruling that
allowedaprayerthatwasplannedandledby students(ratherthanbeing school policy)
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establishment clause
Partofthe First Amendmentthat states“Congressshall makeno law respecting anestablishmentof
religion,” whichhasbeeninterpreted tomeanthat Congresscannot sponsororfavorany religion.

free exercise clause
Partofthe First Amendmentthat statesthat Congresscannotprohibit orinterferewiththepracticeof religion.
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The number, the industry, and the morality of the Priesthood, & the devotion of the people have been manifestly increased by the total separation of the Church from the State.
—James Madison

 (
98
) (
Chapter 4 
| Civil Liberties
)
 (
Freedom of religion
) (
99
)
[bookmark: The Free Exercise Clause][bookmark: _bookmark61]at ahighschool graduation, andin 2014 upheld prayersby voluntary chaplainsfor town boardmeetings in Greece, New York.15 Thelattercasewasespecially significant becausethetownmeetingsincludedresidents, unlikethepreviously approvedlegisla- tiveprayersthatwereintendedfortheelectedleaders.16





Lemon test
The Supreme Courtusesthistest, establishedin Lemonv. Kurtzman, todeterminewhetherapractice
violatesthe First Amendment’s establishmentclause.
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Can a cross be displayed on federal land? The Supreme Court has ruled that religious displays on government property must be part of larger, secular displays. This cross on federal land in the Mojave Desert was covered up after it became controversial. Now it looks like a sign.

Aid to Religious Organizations The Courthashadanevenmoredifficulttime determining principlestogovernaidtoreligiousorganizations, eitherdirectly,  through tax dollars, orindirectly, throughtheuseof public space. Oneearly attemptwasknown asthe Lemon test, after one of the parties ina 1971 caseinvolving government sup- portforreligiousschools(Lemonv. Kurtzman). Herethejusticesruledthatapractice
violatedtheestablishmentclauseif it (1) didnothavea“secularlegislativepurpose,”
(2) eitheradvancedorinhibitedreligion, or(3) fostered“anexcessive government entanglement with religion.”17 Thethirdpartof thetestwaslaterfoundopentointer- pretation by lower courts andtherefore led to conflicting rulings.
The Courtstartedtomoveaway fromthe Lemontestina 1984 caseinvolving acity- ownedcrèchethatwasdisplayedinaparkownedby anonprofitcorporation. The Court allowedthe Nativity display, saying: “The Constitutiondoesnotrequirecomplete separationof churchandstate; itaffirmatively mandatesaccommodation, notmerely tolerance, of all religions, andforbids hostility toward any.”18 This“endorsementtest” simply saysthatgovernmentaction isunconstitutional if a“reasonable observer” would thinkthattheactioneitherendorsesordisapprovesof religion. Laterrulings upheld similar religious displays, especially if they conformed to what observers have labeledthe“threeplastic animalsrule”—if thebaby Jesusissurroundedby Rudolphthe red-nosed reindeer and other secular symbols, the overall display is considered suffi- ciently nonreligioustopassconstitutional muster.19
The Courthasalsoappliedtheaccommodationistperspectivetofunding forreli- giousschoolsby looking morefavorably onproviding tax dollarstostudents’ families to subsidize tuition costs rather thanfunding parochial schoolsdirectly. In 2011, the Courtexpandedtaxpayersupportforreligiouseducationwhenitupheldan Arizona law that provides state tax credits for contributions to organizations that provide tui- tionforreligiousschools.20The Courthasalsoruledthatitisacceptabletousefederal fundstobuy computersandothereducational equipmenttobeusedinpublic andpri-
vateschoolsfor“secular, neutral, andnonideological programs”21 andtax dollarsfora sign language interpreter for adeaf student who attended a parochial school.22


The free exercise clause
[image: ]Whilethefreedomof belief isabsolute, freedomof religiousconductcannotbeunre- stricted. Thatis, youcanbelieve whatever you want without governmentinterference, but if you act onthosebeliefsthegovernmentmay regulateyourbehavior. Andwhile
thegovernmenthasrestrictedreligiousconductindozensof cases, thefreedomof reli- gionhasbeenamong themostconsistently protectedcivil liberties.
Hundreds of caseshavecomebeforethe Courtintheareaof thefreeexerciseof reli- gion. Herearesomeexamplesof thequestionsthey addressed23: May Amish parents be forced tosendtheirchildrentoschoolsbeyondtheeighthgrade? (no); Isanimal sacri- ficeaspartof areligiousceremony protectedby the First Amendment? (generally yes); May Mormonshavemultiplewives? (no); May the Amishbecompelledtofollow traffic laws andputlicenseplatesontheirbuggies? (yes); May peoplebeforcedtoworkon Friday nightand Saturday if thosearetheirdaysof worship? (no); May religiousdress
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beregulated? (generally no, butinsomecontexts, suchasthemilitary, yes). Keepin mindthatthislistisnotexhaustive.
Onecasehadbroadimplicationsthatdefinedthegeneral basisforgovernment restrictions of religious expression. The Courtruledthatthe state of Oregon had not
violatedthefreeexerciseclauseindenying unemploymentbenefitstotheplaintiffsin thecasewhowerefiredforusing peyoteaspartof areligiousceremony. Thebroader significance of theruling camewiththe Court’sannouncementof anew interpreta-
tionof thefreeexerciseclause: thegovernmentdoesnotneeda“compelling interest” inregulating aparticularbehaviortojustify alaw thatlimitsareligiouspractice.24 In otherwords, afterthisdecisionitwouldbeeasierforthegovernmenttolimittheexer- ciseof religionbecausethe Courtwouldnolongerrequirea“compelling” reasonfor
therestrictionsbutratherdemonstrationthatthelegislationwasa“neutral law of gen- eral applicability.”
Congressrespondedby passing the Religious Freedom Restoration Act(RFRA) in 1993, reinstating theneedtodemonstratea“compelling stateinterest” before limiting religiousfreedoms. Afterseveral casesandcongressional actions, the Court made it clear thatitwould have thefinal wordindeciding whenacompelling interest
is requiredinordertolimitreligiouspractice.25 The Courtreliedonthisstandardinthe controversial 2014 casediscussedinthe chapter opener involving thefamily-owned Hobby Lobby stores.26
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Demonstrators rally outside of the U.S. Supreme Court during oral arguments in the 2014 Hobby Lobby case. The court ruled that a
for-profit corporation may exclude contraceptives from their employees’ health insurance, which is otherwise entitled by federal law, based on
the religious objections of the corporation’s owners. #TeamLife





Would you, or do you, send your children to religious schools? Should the government pay for it? If you attend a public college or university, should it be allowed to organize a prayer before a football or basketball game? These questions, and more, are at the
heart of the controversies around religious freedoms—one of the most deeply personal freedoms debated today.

“Why Should
I Care?”
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strict scrutiny
Thehighestlevel of scrutiny the courtscanusewhendetermining whetheralaw isconstitutional. To meetthisstandard, thelaw orpolicy mustbeshowntoservea“compelling stateinterest” orgoal, itmustbe narrowly tailoredtoachievethatgoal, anditmustbetheleastrestrictive meansof achieving thatgoal.
intermediate scrutiny
Themiddlelevel of scrutiny the courtscanusewhendetermining whetheralaw isconstitutional. To meetthisstandard, thelaw orpolicy must be“content neutral,” must
furtheranimportantgovernment interestinaway thatis“substantially related” tothatinterest, and
must use means that area close fit tothegovernment’sgoal and notsubstantially broaderthanis
necessary toaccomplishthatgoal.

Freedom of speech, assembly, and the press
 (
AMENDMENT RIGHTS RELATED 
TO FREEDOM OF SPEECH
)As notedearlier, defining thescopeof ourcivil libertiesdependsonbalancing interests anddrawing lines. Thisisespecially trueof the First Amendment’sfreedomof speech, which canbest beenvisioned on a continuum from most to least protected types of speechbasedonthe Supreme Courtcasesthathavetestedtheirlimits.

Generally protected expression
Any timeyouattendareligiousserviceorapolitical rally, posta Tweet, writeablog postorlettertotheeditor, orexpressapolitical idea, youarebeing protectedby the First Amendment. However, thenatureof thisprotectioniscontinually evolving due to political forcesandshifting constitutional interpretations. Only recently havethe courts developeda complex continuum ranging from strongly protected political speechtoless-protectedspeech.
Standards for Protection Thebasisforthecontinuumof protectedspeechis rooted inthe content of the speech. Typically, the Courtdoes not allow content-based regulation of speech (unlessitfallsintooneof thecategoriesof exceptionswediscuss later). For example, in 1972 the Court struck downalocal ordinance that banned pick- eting outside of schoolsexcept for labor picketing.27 Thisordinancewasdeemedtobe content-based regulation becauseitfavored one form of speech (from labor unions) over others. Such regulation is subject to the strict scrutiny standardof judicial review, which meansthe regulation must be narrowly tailored (that is, theleast restrictive means) toserveacompelling state interest. In most cases, this means that thespeech will beprotectedandtheregulationstruckdown. If aregulationis“contentneutral” anddoesnotfavorany givenviewpoint, thenitissubjecttothelessdemanding inter- mediate scrutiny standard. Thismeansthatthegovernmentmustdemonstrateonly
asubstantial interest, theinterestmustbeunrelatedtothecontentof thespeech, and theremustbealternativeopportunitiesforcommunication.28
Political Speech Freedomof speechgotoff toarocky startwhen Congresspassed the Alienand Sedition Actsin 1798. Thecontroversial Sedition Actmadeitacrimeto
“write, print, utter or publish . . . any false, scandalous and malicious writing or writings againstthegovernmentof the United States.” Supportersof theactsclaimedthey were necessary tostrengthen the national governmentinresponsetothe French Revolution, butinreality theywereanattemptby thegoverning Federalist Party toneutralizethe opposition—the Democratic-Republican Party. The outcry againstthe laws helped pro- pel Thomas Jeffersontothepresidency in 1800. Jeffersonpardonedthosewhohadbeen convictedunderthelaw (mostly newspapereditors), Congressrepealedoneoftheacts in 1802, andtheotherswereallowedtoexpirebeforethe Supreme Courthadachance to rulethemunconstitutional.
Inthetwentiethcentury, World War Ipromptedtheharshestcrackdownsonfree speechsincethe Sedition Actof 1798. Themostimportantcasefromthisperiod involvedthegeneral secretary of the Socialist Party, Charles Schenck, whoopposed
U.S. involvementinthewar. Hehadprintedaleafleturging young mentoresistthe draft. Schenckwasarrested, andheappealedall theway tothe Supreme Court, arguing thatthe First Amendmentpermittedhimtoprotestthewarandurgeotherstoresistthe

 (
106
) (
Chapter 4 
| Civil Liberties
)
 (
Freedom of speech, assembly, and the press
) (
103
)
draft. Butthe Courtsustainedhisconviction, noting thatfreespeechisnotanabsolute right:

The moststringentprotectionoffree speechwouldnotprotectamaninfalsely shouting fire inatheatre andcausing apanic.... The questioninevery case is
whether the words used are used in suchcircumstances andare of suchanature as to create aclear andpresentdangerthattheywill bring aboutthe substantive evils that Congress has arighttoprevent.29

This clear and present danger test meantthatthegovernmentcouldsuppressany speechitthoughtwasdangerous—inthisinstance, preventing thegovernmentfrom fighting thewar. However, criticsof thedecisionarguethat Schenck’sactionswerenot dangerous for the country and should have beenallowed.30
Overthenextseveral decades, the Courtstruggledtodraw thelinebetweendanger- ous speech andwords thatwere simply unpopular. Then, in 1969, the Court established astrong protectionforfreespeechthatstill holdstoday. Thiscaseinvolveda Ku Klux
Klanleaderwhomadeathreatening speechatacross-burning rally thatwassubse- quently shown on television. Twelvehooded figureswereshown, many withweapons. Thespeechsaidthat“revengence[sic]” mightbetakenif “ourpresident, our Congress, our Supreme Courtcontinuestosuppressthewhite, Caucasianrace.” Itcontinued, “Wearemarching on Congress July the Fourth, fourhundredthousandstrong.” The
Klanleaderwasconvictedunderan Ohiolaw banning “sabotage, violence, orunlaw- ful methodsof terrorismasameansof accomplishing industrial orpolitical reform,” but the Courtunanimously reversed his conviction, arguing thatthreatening speech couldnotbesuppressedjustbecauseitsoundeddangerous. Specifically, the direct
incitement test holdsthatspeechisprotected“exceptwheresuchadvocacy isdirected
to inciting orproducing imminentlawlessaction andislikely to inciteorproduce such action.”31 Underthisnew standard, Schenck andmany otherpreviousseditionconvic- tionswouldhavebeenoverturned.
Perhaps thestrongestexampleof protecting unpopularspeechcomesfromthecase of the Westboro Baptist Church (WBC). Since 2005, members of the WBC have pro- tested athundreds of funerals of members of thearmedserviceswhowerekilledin Iraq and Afghanistan. However, thesearenottypical antiwarprotests. Instead, theprotest- ers claim thatthetroops’ deathswere God’s punishment for “the homosexual lifestyle ofsoul-damning, nation-destroying filth.” Thechurchanditsmembershavedrawn strong reactions and counterprotests for their confrontational approach atthemilitary funerals, including theiruseof signsthatsay “God Hates Fags,”“Thank Godfor Dead Soldiers,”“God Killed Your Sons,” and“God Hates America.” Critics, including many veterans groupsandattorneysgeneral from 48 states, arguethattheprotestsshould not beconsideredprotectedspeechunderthe First Amendment. The Veteransof For- eign Warsissuedastatementsaying: “Inatimeof profoundgrief andemotional vul- nerability, these personal attacksareanaffrontof themostegregiouskind.” However, in 2011 the Supreme Courtruled 8–1 thatthe WBC’sprotestswereprotectedspeech.32
Symbolic Speech The use ofsigns, symbols, orotherunspokenactsormethodsto communicate inapolitical manner—symbolic speech—enjoysmanyofthesamepro- tectionsasregularspeech. Forexample, duringthe Vietnam Warthe Courtprotectedthe rightofaprotestertowearan Americanflagpatchsewnontheseatofhispants,33 ahigh school student’srighttowearanarmbandtoprotestthewar,34 andanindividual’srightto tapeapeacesymbolontheflagandflyitupsidedownoutsideanapartmentwindow.35
A 1989 caseprovidedthestrongestprotectionforsymbolic speechyet, overturning a
flag desecrationlaw in Texasonthegroundsthatsymbolic political speechisprotected









clear and present danger test
Establishedin Schenckv. United States, thistestallowsthegovernment torestrictcertaintypesof speech deemed dangerous.











direct incitement test
Establishedin Brandenburgv. Ohio, thistestprotectsthreatening speech underthe First Amendmentunless
thatspeechaimstoandislikely to causeimminent“lawlessaction.”
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Restriction of free thought and free speech is the most dangerous of all subversions. It is the one
un-American act that could most easily defeat us.
—Supreme Court Justice William
O. Douglas, 1952





symbolic speech
Nonverbal expression, suchasthe useof signsorsymbols. Itbenefits frommany of thesameconstitutional protectionsasverbal speech.



 (
75%
)DID YOU KNOW?


of black Americansand 25 percent of white Americans view the
Confederate battle flagprimarilyasa symbolofracism.
Source: ORC International

by the First Amendment.36 Inresponsetothisunpopulardecision, Congresspassedthe Flag Protection Actof 1989, whichthe Courtalsostruckdownasanunconstitutional infringementonpolitical expression.37 Congressthenattemptedsix timestopassa constitutional amendment to overturn the Courtdecision, but each timethemeasure failed inthe Senate.
Money as Speech Spending money inpolitical campaignsmay alsobeprotectedby the First Amendment, sinceitprovidesthemeansformoreconventional typesof polit- ical speech. Herethe question iswhether the government cancontrol campaigncon- tributionsandspending forabroaderpublic purposesuchascontrolling corruption, or whether such laws violatethe First Amendmentrights of candidates or their support-
ers. You probably have heardtheold saying “Money talks,” which implies thatmoney is speech. Given theimportance of advertising inmoderncampaigns, limitations on rais- ing andspending money couldlimittheability of candidatesandgroupstoreachvoters withtheirmessage. The Courthaswalkedatightropeonthisone, balancing thepublic interestinhonestandethical electionsandthe First Amendmentrightsof candidates andtheiradvocates. The Courthasupheldindividual candidates’ righttospendtheir own money infederal elections, but presidential candidates give up thatrightif they accept federal campaignfunds(taxpayers’ money) inapresidential election. Also, can- didatesinfederal electionsaresubjecttolimitsonthetypesandsizeofcontributions
they canreceive, andthey mustreportall contributionsandspending tothe Federal Election Commission.38
The Bipartisan Campaign Reform Act, whichwentintoeffectforthe 2004 elec- tions, includeda“Millionaires’ Amendment” thatliftedrestrictionsoncampaign
contributionsforcandidateswhoseopponentspentmorethan$350,000 ofhisorher own money intheelection. Thisattempt to level thecampaign financeplaying field was struck down by the Supreme Courtin 2008 asaviolation of wealthy candidates’ First Amendmentrights.39 In 2010, the Courtalsoextended First Amendmentrightsto corporations and labor unionsthat want to spend money on campaign ads.40 In 2014,
the Courtstruckdownaggregatelimitsplacedonindividual contributions.41 However, the Courtupheldabanonunlimited“softmoney” contributionsbecausethey havethe most potential forcorruption.42
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[image: ]The American flag is a popular target for protesters: it has been spat upon, shredded, turned into underwear, and burned. Here, protesters burn
a U.S. flag as they march through downtown Washington, D.C., following the Ferguson, Missouri, grand jury’s decision not to indict Officer Darren Wilson for the shooting death of Michael Brown. #BlackLivesMatter #Ferguson

Hate Speech Freespeechhasbeenahottopic onmany collegecampusesinthecon- text of hate speech. Dopeoplehavearighttosay things thatareoffensiveorabusive, especially in terms of race, gender, andsexual orientation? By themid-1990s, more
than 350 public collegesanduniversitiessaidnoby regulating someformsof hate speech.43 Oneexamplewasaspeechcodeadoptedatthe University of Michiganthat prohibited“any behavior, verbal orphysical, thatstigmatizesorvictimizesanindi-
vidual onthebasisof race, ethnicity, religion, sex, sexual orientation, creed, national origin, ancestry, age, marital status, handicap, or Vietnamveteranstatus” and“cre- ates anintimidating, hostile, ordemeaning environment foreducational pursuits, employment or participation in University-sponsored extra-curricular activities.”44 Many of thesespeechcodeswerestruck downinfederal court, butlatein 2015 theissue resurfaced on many college campuses. At Yale University, controversy erupted over the responseof aresidential collegefaculty administrator, Erika Christakis, toane-mail studentsreceivedcautioning themnottowear Halloweencostumesthatcouldbe racially orculturally insensitive. Christakiswrotethatuniversitiesnolongerallowed students to be“alittle bit inappropriate or provocative or, yes, offensive.”45 Sheresigned afew weeks later saying, “. . . thecurrent climate at Yaleisnot, inmy view, conducive
to thecivil dialogue and open inquiry required to solve our urgentsocietal problems.”46 Thepresidentatthe University of Missouri alsoresignedafterstudents, including the football team, saidthathewasracially insensitiveandnotopentotheirdemands for a more inclusiveandsupportive environment oncampus. President Obamaweighedin onthisissuelargely onthefreespeechside, saying collegestudentsshouldn’tbe“cod- dledandprotectedfromdifferentpointsof view.”47
Another significant issuecombinesthe topics of symbolic speech and hate speech. For example, canapersonwhoburnedacrossonablackfamily’slawnbeconvicted under a city ordinance that prohibits conduct“arous[ing] anger, alarm, orresentment in others on the basis of race, color, creed, religion, or gender”? Or is the ordinance an unconstitutional limit on First Amendment rights? In this case, the Court said the cross burner could be punished for arson, terrorism, trespassing, or other violations of the law, buthecouldnotbeconvictedunderthat particular city ordinance becauseit was overly broad and vague.48 However, the Courthassinceupheldmorecarefully worded bansofcrossburning.49
Internethatespeechhasbecomeincreasingly controversial inrecentyears. Cyber- bullying precipitatedseveral suicides, andthenin 2013 Facebookcrackeddownon offensivecontentthatglorifiedviolenceagainstwomen, suchaspageswithheadlines like“Violently Raping Your Friend Justfor Laughs.”50 Facebook’s“community stan- dards” haveamorerestrictivedefinitionof hatespeechthanisallowedby thedirect incitementtest. While Facebook makesadistinctionbetweenhumorandserious speech, they “donotpermitindividualsorgroupstoattack othersbasedontheirrace, ethnicity, national origin, religion, sex, gender, sexual orientation, disability ormed- ical condition.”51 Thisledlaw professor Jeffrey Rosentoconclude“today, lawyersat Google, YouTube, Facebook, and Twitterhavemorepoweroverwhocanspeakandwho canbeheardthanany president, judge, ormonarch.”52 Thismay soundlikehyperbole, butheisright: corporationsarenotrestrictedby the First Amendment(which, after
all, says“Congress shall makenolaw . . .”). Soif Facebook andothersocial mediawant torestricthatespeech, they can. Whilefreespeechadvocatesareconcernedabout restrictions on Internet hatespeech, civil rightsgroupssuch asthe Anti-Defamation League, the Leadership Conferenceon Civil Rights, andthe National Organizationof Womenall supportthemove. Early in 2014, Congressgotinontheactwhen 13 House
Democratsproposedabill thatwouldmandateastudy of how the Internet, cell phones, television, and radio areused to advocate andencourage violentactsandthe commis- sion of crimes of hate.53


hate speech
Expressionthatisoffensiveor abusive, particularly intermsof race, gender, orsexual orientation. It is currently protectedunderthe First
Amendment.

Freedom of Assembly The Supreme Courthasconsistently protectedtheright to assemblepeaceably. Perhapsthemostfamous assembly caseinvolvedaneo-Nazi groupthatwantedtomarchinasuburbof Chicagowhosepopulationof 70,000 was
nearly 60 percent Jewish. (Andof those, many were Holocaustsurvivors.) The village passed ordinances that banned thegroup from marching, arguing that residents would besoupsetby the Nazi marchersthatthey mightbecomeviolent. Butthelowercourts didnotacceptthisargument, ruling thatif “theaudienceissooffendedby theideas being expressedthatitbecomesdisorderly andattemptstosilencethespeaker, it is the duty of thepolicetoattempttoprotectthespeaker, nottosilencehisspeech.”54 Other- wise, therighttoassemblewouldberestrictedby a“heckler’sveto.”
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Are laws banning hate speech constitutional? Sometimes yes, but the threshold is relatively high. These Ku Klux Klan members are free to hold rallies, preach racism and xenophobia, and burn crosses, as long as they do not directly incite violence or display an “intent to intimidate.”































prior restraint
A limitonfreedomofthepressthat allowsthegovernmenttoprohibit themediafrompublishing certain materials.
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Whilebroadprotectionisprovidedforpeaceableassemblies, governmentsmay reg- ulatethetime, manner, andplaceof expressionaslong astheseregulationsdonotfavor certain groups or messages over others. For example, anti-abortion protesters were not allowedtopicketadoctor’shomein Brookfield, Wisconsin. The Courtruledthatthe ordinance banning all residential picketing was content neutral andthatthere was a government interestinpreserving the“sanctity of thehome, theoneretreattowhich men andwomen canrepairtoescapefromthetribulations of their daily pursuits.”55
“Time, manner, andplace” restrictionsalsomay beinvokedforpractical reasons. For example, if the Ku Klux Klanplannedtohold amarcharoundafootball stadiumonthe day ofagame, thelocal city council coulddeny themapermitandsuggestthey choose anotherday thatwouldbemoreconvenient. Thelegal standardfortheseregulationsis thatthey are“reasonable.” Forexample, in 2014 the Courtruledthata Massachusetts statelaw creating a 35-footbufferzonearoundentrancestoabortionclinicsviolated
the First Amendment. Whilethebufferzonewascontentneutral, itwasunreasonable becauseitwasmorerestrictivethannecessary toallow accesstotheclinics. Whilethe “reasonableness” standardisvague, itallowsthecourtstobalancetherighttoassem- ble against other practical considerations.
Freedom of the Press Thetask of balancing interestsiscentral tomany First Amendmentcasesinvolving thefreedomofthepress. Thegeneral issuehereis prior restraint, thegovernment’srighttopreventthemediafrompublishing (or, later, broad- casting) something of social orpolitical significance. Priorrestrainthasneverbeen

[bookmark: Less-Protected Speech and Publications][bookmark: _bookmark63]clearly definedby the Supreme Court, butseveral landmarkcaseshavesetavery high bar for applying it. One suit, brought in 1971 andknown asthe Pentagon Papers case, involveddisclosureof partsof atop-secretreportoninternal planning forthe Vietnam War. Ultimately, the Courtdecidedthatthegovernmentcouldnotpreventpublication of the Pentagon Papers, but atleastfivejusticessupportedtheview thatundersome circumstancesthegovernmentcouldusepriorrestraint—thoughthey couldnotagree onthestandard.56
Recently, prior restraint has gained new significance in the war on terrorism. The media, especially the New York Times, skirmished with the Bush administration over publishing stories on classified programs, including taking suspected terrorists to for- eign countries and torturing them, domestic surveillance, andthe Terrorist Finance Tracking Program, which monitors all large financial transactionsintheinternational banking system. The sensational leaking of more than 91,000 reports concerning the war in Afghanistanby WikiLeaksratcheted up the stakes. Some members of Congress labeled theleaks“treason” andcalledforprosecution. However, supporters of an unrestrained press point to the Pentagon Papers caseasprecedentfortheroleof jour- nalists in holding the government accountable. They argue that the conduct of war and programs such as warrantless wiretapping of U.S. citizens may violate international or domestic law and that the public has the right to know about them. None of these issues has yet to appear in a suit before the Supreme Court.
The forms of expression discussed in this section—speech, assembly, and press—all have strong protection from the First Amendment. The strongest protections are for content-based expression. However, there are exceptions, such as speech that directly incites an imminent danger. If the regulation is content neutral and does not favor one viewpoint over another, then it is easier to uphold. But even then, the government must have a substantial reason for limiting expression.

Less-protected speech and publications
Someformsof speechdonotwarrantthesamelevel of protectionaspolitical speech becausethey donotcontributetopublic debateorexpressideasthathaveimportant social value. Governmentsmay moreeasily regulatefourcategoriesof suchspeech: fighting words, slanderandlibel, commercial speech, andobscenity.
Fighting Words Governmentsmay regulate fighting words, “which by theirvery utteranceinflictinjury ortendtoinciteanimmediatebreachof thepeace.”57 Suchlaws must benarrowly written; it isnotacceptabletobanall foul language, andtheprohib- ited speechmusttarget asinglepersonratherthanagroup. Moreover, thequestionof whether certain words provoke a backlash depends on the reaction of thetargeted per- son. Inflammatory wordsdirectedatapacifistwouldnotbefighting wordsbecausehe or she wouldturnthe other cheek, whereas the same words yelled atahothead would be fighting wordsbecausethatindividual wouldlikely respondwithviolence. The Court hasfurtherclarifiedthetest, basedon“whatpersonsof commonintelligencewould
understandtobewordslikely tocauseanaverageaddresseetofight.”58

Slander and Libel A more extensive line of cases prohibiting speech concerns
slander, spokenfalsestatementsthatdamagesomeone’sreputation, and libel, written statementsthatdothesamething. However, it isdifficulttodraw thelinebetweenper- missiblespeechandslanderorlibel. Thecurrentlegal standarddistinguishesbetween speech about a public figure, suchasapoliticianorcelebrity, andspeechaboutaregu- lar person. It ismuch more difficultforpublic figurestoprovelibel becausethey must








[image: ]


[image: ]Bradley Manning (center), whose job in the U.S. military gave him access to classified information, downloaded thousands of classified videos, diplomatic cables, reports, and other information and gave them to the website WikiLeaks.
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The freedom of the press is one of the greatest bulwarks of liberty, and can never be restrained but by despotic governments.
—George Mason

fighting words
Forms of expressionthat“by their very utterance” caninciteviolence. Thesecanberegulatedby the governmentbutareoftendifficultto define.

slander
Spokenfalsestatementsthatdamage aperson’sreputation. They canbe regulatedby thegovernmentbutare oftendifficulttodistinguishfrom permissiblespeech.

libel
Written falsestatementsthatdamage aperson’sreputation. They canbe regulatedby thegovernmentbutare oftendifficulttodistinguishfrom permissiblespeech.










commercial speech
Public expressionwiththeaim of making aprofit. Ithasreceived
greaterprotectionunderthe First Amendmentinrecentyearsbut
remainslessprotectedthanpolitical speech.

demonstrate thatthe defamatory statementwasmade with“actual malice” and“with knowledgethatitwasfalseorwithrecklessdisregardof whetheritwasfalseornot.”59 Oneofthemostfamouslibelcasesoccurredwhen Reverend Jerry Falwell, awell-
knowntelevangelistandpoliticalactivist, sued Hustler magazineforlibelandemotional distressafterthemagazinepublishedaparodyofaliquoradvertisementdepictinghim ina“drunkenincestuousrendezvouswithhismotherinanouthouse”(thisquoteis fromthe Supreme Courtcase).60 The Courtruledagainst Falwell, sayingthatpublicfig- uresandpublicofficialshavetoputupwithsuchthingsandcomparedtheparodytoout- rageous politicalcartoons, which have always been protected by the First Amendment.
Commercial Speech Commercial speech, which mostly refers to advertising, has evolved from having almost no protection underthe First Amendment to enjoying quitestrong protectionby the 1970s. Ina 1976 case, the Courtstruck downalaw against advertising prescription drug prices and one prohibiting placing newspaper racks on city streetstodistributecommercial publicationssuchasreal estateguides.61 Another key decisionin 1980 establishedatestthatisstill central today: thegovernmentmay regulate commercial speech if it concerns anillegal activity, if the advertisement is misleading, orif regulating speechdirectly advancesasubstantial governmentinterest andtheregulationisnotexcessive. Inpractice, thistestmeansthatcommercial speech canberegulatedbutthatthegovernmenthastohaveavery goodreasontodoit.62 Even public healthconcernshavenotbeenallowedtooverridecommercial speechrights.
For example, the Courtstruckdowna Massachusettsregulationthatlimitedthecon-
tent of advertisementsaimedatchildren(the ban on R. J. Reynolds’s Joe Camel charac- ter is the classic example) ina manner that was more restrictive thanfederal law.63
Obscenity Oneareainwhichthepresshasneverexperiencedcompletefreedom involvesthepublicationof pornography andmaterial consideredobscene. Thediffi- culty arisesindeciding wheretodraw theline. Nearly everyonewouldagreethatchild pornography shouldnotbepublished64 andthatpornography shouldnotbeavailable to minors. However, beyond these pointsthere is little consensus. For example, some peopleareoffendedby nudepaintingsinartmuseums, whileothersenjoy watching hard-core X-ratedmovies.
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[image: ]Joe Camel peddles his wares on a New York City billboard. Commercial speech, as a general category, is not as strongly protected by the First Amendment as political speech,
but advertising can be limited by the government only in specific circumstances.

[bookmark: The Right to Bear Arms][bookmark: _bookmark64]Defining obscenity hasprovendifficultforthecourts. Inanoften-quotedmomentof frustration, Justice Potter Stewartwrotethathecouldnotdefineobscenity, but“Iknow it when Isee it.”65 The Supreme Courttook astabatitin 1973 inacasethatgaveriseto the Miller test, which is still applied today.66 Thetesthasthreestandardsthatmustall bemetinorderformaterial tobebannedasobscene: if itappealstoprurientinterests; if it is“patently offensive”; andif theworkasawholelacksseriousliterary, artistic, polit- ical, orscientific value. The Courtalsoclarifiedthat local community standardsareto apply rather thana single national standard.
Congressandthepresidentalsogetinontheactof controlling obscenity. Recent effortshavefocusedonthe Internetasapornography medium. Congresspassedthe Communications Decency Actin 1996, whichcriminalizedtheuseof any computer network todisplay “indecent” material, unlessthe providercouldofferaneffectiveway of screening out potential users underage 18. The Court struck downthe law in 1997 becauseitwasvagueandbecauseitistechnically impossibletolimitaccesstowebsites based onage. Thisruling givesthe Internet thesamefreespeechprotection asprint.67 But in 1998 Congress enacted the Child Online Protection Act, which prohibited com- mercial websitesfromdistributing material that is“harmful tominors,” using the Millertesttospecify whatthismeans. Thelaw bouncedaroundinfederal courtsforsix yearsbeforethe Supreme Courtultimately struck itdown.68




Miller test
Establishedin Miller v. California, thisthree-parttestisusedby the Supreme Courttodetermine
whetherspeechmeetsthecriteriafor obscenity. If so, itcanberestrictedby thegovernment.
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Even if you are not a journalist, don’t engage in political protest, or contribute to polit- ical campaigns, the freedom of speech, the press, and assembly still shapes the world around you. The “marketplace of ideas” ensures that policies are debated and a range of voices can be heard. Our political leaders are held accountable by the free exchange of ideas and a strong independent media that can criticize their actions. Also, other areas of your everyday life that you may not consider to be “speech,” such as video games, are protected by the First Amendment.

“Why Should
I Care?”






The right to bear arms
Between 1791 and 2007, the Courtissuedonly fourrulingsdirectly pertainingtothe Second Amendmentandtherighttobeararms. Thefederal courtshadalwaysinter- preted the Second Amendment’sawkward phrasing—“A well regulated Militia, being necessary tothe security of afree State, the rightof the peopletokeepandbear Arms, shall not beinfringed”—asaright to beararmswithinthe context of serving inamilitia, rather thananindividual right to own agun.
Interestgroupssuchasthe National Rifle Associationhavelong assertedthatthe Second Amendmentguaranteesanindividual therighttobeararms. Criticsof this
view emphasizethefirstclauseof theamendmentandpointtothefrequentmentions of state militiasin congressional debates atthetimethe Bill of Rights was adopted.
They arguethatthe Second Amendmentwasadoptedtoreassure Antifederalistadvo- catesof states’ rightsthatstatemilitias, notanational standing army, wouldprovide national security. Inthisview, thenational armedforcesandthe National Guardhave made the Second Amendmentobsolete.
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DID YOU KNOW?
33,304
peoplewerekilledbygunsinthe
United Statesin 2014 (themost recent year with complete data). About 60 percentofthesedeaths were fromsuicides.
Source: U.S. Centers for Disease Control
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While the Constitution guarantees the individual right to bear arms (as shown by the woman taking target practice), the shootings at Umpqua Community College in Roseburg, Oregon, shocked the nation. In response, college students organized a demonstration on Capitol Hill urging Congress to vote on gun reform. #SecondAmendment #GunControl #GunSense

Beforethe Court’srecententry intothisdebate, Congressandstateandlocal law- makershadlargely definedgunownershipandcarrying rights, creating significant variationamong thestates. (Wyoming and Montanahavevirtually no restrictions ongunownership, forexample, whereas Californiaand Connecticuthavemany.)
However, following anassassinationattempton President Ronald Reaganin 1981 a pushforstrongerguncontrol laws intensified. In 1993, Congresspassedthe Brady bill, whichmandatesabackgroundcheckandafive-day waiting periodforany handgun purchase.
But notall guntragedies leadtomoreguncontrol. In 2014 and 2015 therewere 610 mass shootings, definedas incidents inwhichatleast four peoplewerekilledor
injured, notcounting theshooter. By the FBI’s definition—atleastthreepeoplekilled— therewere 86 mass shootings inthosetwo years, including thoseat San Bernardino, California, Charleston, South Carolina, and Roseburg, Oregon. Inthedeadliestmass shooting by asinglegunman, 49 peoplewerekilledand 53 injuredin June 2016 atan Orlando, Florida, nightclub. Whileinthepastthreeyears 41 states passednew “smart gun” laws, 19 states strengthenedlaws concerning mental healthandgunownership, and 5 passedlaws restricting ownership of assaultweapons, therewere 12 states that expanded theplaces inwhichguns may becarried.69
In 2008, alandmark Supreme Courtrulingrecognizedforthefirsttimeanindividual righttobeararmsforself-defenseandhunting.70 Thedecisionstruckdownthe District of Columbia’s ban on handguns, while notingthat state andlocalgovernments could enforce ownershiprestrictions, suchaspreventing felonsorthementally impaired frombuyingguns. The Courtdidnotapplythe Second Amendmenttothestatesinthis decision butdidsotwoyearslaterinstrikingdownaguncontrolordinancein Chicago, while reaffirming the ownership restrictions noted inthe Washington, D.C., case.71
Given the strong public support for gun ownership (there areabout 300 million pri- vately owned gunsinthe United States) andthe Supreme Court’sendorsement of an individualrighttobeararms, strongerguncontrolatthenationallevelishighly unlikely (especially giventheunsuccessfulpushesaftertheshootingsat Sandy Hook Elemen- tary Schoolin 2012 and Orlando, Florida, in 2016). Early in 2016 President Obama issuedanexecutiveorderrequiringallgunsalestobethroughfederally  licensed dealers whowouldconductbackgroundchecks.72 Inadditiontothislimitedexecutive action, extensive litigation willbenecessary todefinethe acceptable boundariesofgun control and to identify which state andlocal restrictions willbeallowed to stand.
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[bookmark: Law, Order, and the Rights of Criminal D][bookmark: The Fourth Amendment: Unreasonable Searc][bookmark: _bookmark65]Law, order, and the rights of criminal defendants
Every advanced democracy protects therights of people who have beenaccused of a crime. Inthe United States, the due process rights ofthe Fourth, Fifth, Sixth, and Eighth Amendmentsincludetherighttoafairtrial, therighttoconsultalawyer, freedomfrom self-incrimination, therighttoknowwhatcrimeyouareaccused of, therighttoconfront theaccuserincourt, andfreedomfromunreasonablepolicesearches. Difficultiesin applying theseabstractprinciplestoconcrete situationsindicate howharditistodefine due process, especiallyinawaythatprotectscivillibertieswithoutjeopardizingorder.
Thedifferencebetweenabstractprinciplesof dueprocessandtheirspecific appli- cationalsoraisesdifficultpolitical questions. Mostpeopleendorsetheprincipleof
“dueprocessof law” andgeneral ideassuchasrequiring thatpolicelegally obtainany evidence used in court. However, when the Court applies these principles to protect the rightsof criminaldefendantsthereisapublic outcry thattoomany suspectsaregoing freeon“legal technicalities”(suchashaving toinformasuspectof hisorherrightto talk toanattorney beforebeing questionedby thepolice).

The Fourth Amendment: unreasonable searches and seizures
The Fourth Amendmentsays: “Therightof thepeopletobesecureintheirpersons, houses, papers, andeffects, againstunreasonablesearchesandseizures, shall notbe violated.” Overtheyears, the Courthasprovidedstrong protectionsagainstsearches withinaperson’sphysical space, typically definedashisorherhome. Withtheintro- duction of new technology—telephonesandwiretapping, thenmoresophisticated
listening andsearching devices—the Courthas had to confront a broad array of compli- catedquestions. Ithasattemptedtoachieveabalancebetweensecurity andprivacy by requiring court approval for search warrants, while carving out limited exceptions to
thisgeneral rule(seethe Takea Standfeature).

Searches and Warrants Under most circumstances, a law-enforcement official seeking asearchwarrantmustprovidethecourtwith“personal knowledge” of a“prob- able cause” of specific criminal activity andoutlinetheevidencethatisthetargetofthe search. Broad“fishing expeditions” forevidencearenotallowed.
Police searches inherently involve a clash betweenpublic safety andtheprivatefree- dom from government intrusions. These issues cametotheforewithpassageofthe USA PATRIOT Actof 2001 aftertheterroristattacksof September 11. Severalofthemost controversial parts of the act strengthen police surveillance powers; make it easier to conduct “sneak and peek” searches (the police enter a home with awarrant, look for evi- dence, and do not tell the suspect of their search until months later); broaden Internet surveillance; increase the government’s access to library, banking, and medical records; and permit roving wiretaps for suspected terrorists.
Most policesearches withoutwarrants occurbecausesuspectsconsenttobeing searched; officersarenotrequiredtotell asuspectthatheorshemay say noorrequest awarrant. Other cases in which the Court allows awarrantless search include conduct- ing asearch that happens at the time of a legal arrest and “is confined totheimmediate vicinity of the arrest”; collecting evidence that was notincludedinthesearch warrant but is out in plain view; searching the passenger area and passengers of a car if the
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due process rights
Theideathatlawsandlegal proceedingsmustbefair. The Constitutionguaranteesthatthe government cannottakeaway a person’s“life, liberty, orproperty, withoutdueprocessof law.” Other
specific dueprocessrightsarefound inthe Fourth, Fifth, Sixth, and Eighth Amendments, suchasprotection fromself-incriminationandfreedom fromillegal searches.

 (
Law,
 
order,
 
andthe
 
rights
 
of
 
criminal
 
defendants
) (
109
)
TAKE
A STAND
Drug-Sniffing Dogs: An Illegal Search?
In 2013, the Supreme Court was presented with the case of Joelis Jardines, whom police suspected of growing marijuana inside his Miami home based on an anonymous tip. Police went to the home with a trained drug-detection dog. On the front porch, the dog gave a positive signal indicating the presence of drugs. The police returned with a search warrant, found a marijuana-growing operation, and arrested Jardines. However, the Florida Supreme Court threw out the evidence, arguing it was an illegal search. The case then made its way to the Supreme Court, which was faced with this question:
Should drug-sniffing dogs be allowed outside a home without a warrant? More broadly, in the context of rapidly changing technology, what is the public’s “reasonable expectation” for privacy? Take a stand.

A drug-sniffing dog is no more invasive than the surveillance technologies we encounter every day. The Court has ruled that police do not need a search warrant to have drug-sniffing dogs search luggage at an airport or a car that has been stopped for a traffic violation unrelated to drugs. Lower courts have also ruled that sniffs are not con- sidered searches in a hotel hallway, at a school locker, outside a passenger train’s sleeper compartments, or outside an apartment door. Is a sniff outside someone’s home any more invasive?
It might not seem that way, especially when you consider the reach of new surveillance methods that are on the hori- zon. Other technologies that are becoming more common or will be used soon include RFIDs (radio frequency identi- fications), which are the size of a grain of rice and transmit information wirelessly through radio waves; facial recogni- tion software and iris scanners; “smart dust devices”—tiny
wireless micromechanical sensors—that can detect light and movement; and drones, which have primarily been used for military purposes but also have vast potential for tracking suspects in any situation.

Warrantless surveillance of somebody’s home crosses a line.
Lower courts have been split on whether drug-sniffing dogs may be used outside a home without a warrant, due, in part, to a Supreme Court precedent giving homes stronger Fourth Amendment protection than cars, lockers, or other areas. For example, in 2001 the Court ruled that police needed a warrant to use a thermal-imaging device outside a home when trying

to detect marijuana that was believed to be growing under heat lamps inside.
The U.S. Supreme Court ultimately agreed in the Jardines case, saying that there is a general expectation that anyone may come onto a front porch as long as the uninvited per- son simply knocks and then leaves if there is no answer. The majority opinion wryly noted: “Complying with the terms
of that traditional invitation does not require fine-grained legal knowledge; it is generally managed without incident by the Nation’s Girl Scouts and trick-or-treaters.” But, they continued, “introducing a trained police dog to explore the area around the home in hopes of discovering incriminating evidence is something else. There is no customary invitation to do that.”a















Federal agents use a drug-sniffing dog to inspect a car.


New and future technologies continue to complicate the question of just what is “reasonable.” Justice Alito raised this question in oral arguments in a Supreme Court case involving a GPS tracking device. He said, “Technology is changing peo- ple’s expectations of privacy. . . . Maybe 10 years from now 90 percent of the population will be using social networking sites and they will have on average 500 friends and they will have allowed their friends to monitor their location 24 hours a day, 365 days a year, through the use of their cell phones. Then— what would the expectation of privacy be then?”b

take a stand
1. If you had to decide the case of the drug-sniffing dog, how would you have ruled? Do you think that homes should have stronger privacy expectations than cars or school lockers? Even when it concerns illegal drugs?
2. How would you answer Justice Alito’s question about the expectation of privacy in an era of rapidly changing
technology? When should law-enforcement officials have to get a warrant to monitor our behavior?
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driver has been stopped for a traffic offense; andsearching school lockerswithprobable cause.73 The Supreme Courtrecently upheldstripsearches after an arrest and before the suspect is put in jail even when there is no suspicion of illegal substances. Dissenting justices argued that “the humiliation of a visual strip-search” after being “arrested for driving with a noisy muffler, failing touseaturnsignal andriding abicyclewithoutan audible bell” should not be allowed under the Fourth Amendment.74
In 2013, the Courtruledthata DNA swabofanarrestedsuspectissimplyforidentifi- cationandthereforeis nomoreintrusivethanaphotographorfingerprint. Thelate Jus- tice Scalia, astrong defenderofprivacy rights, arguedinhisdissentthat DNA evidence couldbeusedtoidentify thearresteeasasuspectinanunrelatedcrimeandtherefore
thestandardof individualizedsuspicionshouldholdbeforetheswabcanbetaken.
The Courthasgenerally madeiteasierforlaw-enforcementofficialstoconduct searcheswithoutwarrants, buttwoimportantdecisionsintheotherdirectionwerea 2014 casethat required awarranttosearch cell phonesof peoplewhoare arrested75 and a 2012 casethat required a warrant to place a GPS tracking device on avehicle. Inthe lattercase, the FBIsuspected Antoine Jonesofselling cocaine, sotheyplacedatracking device onhis vehicle withoutawarrant, monitoredhismovements forfourweeks, and
thenusedtheevidencetoconvicthim. Joneswassentencedtolifeinprison. Whilethe Courtrequiredawarrantinthisspecific case, thebasisforthemajority’sdecisionwas fairly narrow: theplacementof thedevicewasa“physical trespass,” andthelengthy monitoring of his movement constitutedanillegal search.76 Remotetracking without physical trespassorshorter-term monitoring witha GPS devicewithoutawarrantmay beacceptabletothe Court. Additional caseswill berequiredtosortthisout.
If thepoliceillegally obtainevidence, theneedtobalancesecurity andprivacy becomesconcrete. Eithertheevidenceisexcludedfromacriminal trial toprotectpri- vacy rightsoritisallowedinorder tosupportconvictionof thesuspect.
The Exclusionary Rule In 1961, the Fourth Amendmentwasincorporated(applied to thestatesthrough the Fourteenth Amendment) inacasethatestablishedthe exclu- sionary rule forall courts.77 Previously, therule, whichstatesthatillegally obtained evidence cannotbeusedinacriminal trial, hadappliedonly atthenational level. The landmark caseinvolved police breaking into awoman’s residence without a warrant to look forasuspectthoughttobehiding there. Theofficersdidnotfindthesuspect, but
they didfindillegal pornographic material. Althoughthewomanwasconvictedof pos- sessing it, the Courtultimately threw outtheconviction.
Subsequent Courtsstartedweakening theexclusionary rule. Forexample, the Court established a“goodfaithexception” to theexclusionary rule, allowing evidence to be usedaslongastheofficerbelievedthatheorshehadconductedalegal search. Inthe specific case, theofficerhadawarrantwiththewrong address.78 Thebottomlineisthat theexclusionary ruleremainsineffect, butlately ithasbecomeeasierforprosecutorsto useevidenceobtainedunderquestionablecircumstances.
Drug Testing Anotherareaof Fourth Amendmentlaw concernsdrug testing. The clause granting people theright “to besecure intheirpersons” certainly seems to cover drug testing. However, thecourtshavelong recognizedtherightof privatecompanies totesttheiremployeesforillegal drugs, andtesting forperformance-enhancing drugs is increasingly commoninprofessional sports.
Whataboutdrug testing by thestate? The Courthasupheldrandomdrug testing for highschool athletesandmandatory drug testing for any juniorhighorhighschool studentsinvolvedinextracurricularactivities.79 Federal employeesbecamesubjectto drug testing in 1986, withall employeesrequiredtorefrainfromusing illegal drugsas a condition of federal employment andwith each agency required to implement drug testing forsensitivepositions. Twoyearslater, the Drug-Free Workplace Actapplied






















exclusionary rule
Theprinciplethatillegally or
[image: ]unconstitutionally acquiredevidence cannotbeusedinacriminal trial.
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Can the police search your home without a warrant? After Dollree Mapp was arrested for possession of pornographic material, the case made its way to the Supreme Court and the search was ruled unconstitutional.
This case established the exclusionary rule for evidence that is obtained without a warrant.
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[bookmark: The Fifth Amendment][bookmark: _bookmark66]thesameruletoall executiveagencies, theuniformedservices, andany servicepro- vidersundercontractwiththefederal government. Despitetheseprohibitions, drug
testing of federal employees isactually limited to people who holdsecurity clearances, carry firearms, orwork inpublic safety ornational security. Someemployeesreceive random tests; others are tested only when they apply for a job, areinvolved inawork- place accident, or show signs of drug use.
The Courthasuphelddrug testing ofpublic employees, withoneexception. Itstruck down a Georgialaw thatwouldhaverequiredall candidatesforstateofficetopassa drug testwithin 30 daysof announcing arunforoffice, becausecandidatesarenotpub- lic employees.80 Ratherthanappealing tothecourts, formersenator Ernest Hollings
of South Carolina had adifferentapproachtoavoiddrug testing. Whenhisopponent, Representative Tommy Hartnett, challengedhimtotakeadrugtest, thesenatorshot back, “I’ll takeadrug test if youtakean IQ test.”

The Post–September 11 Politics of Domestic Surveillance Thedebateoverthe trade-off betweencivil libertiesandsecurity intensifiedin 2005, whena White House– approveddomestic surveillanceprogramwasrevealed. Sincethe September 11, 2001, attacks, the National Security Agency (NSA) hadbeen monitoring the phone callsof many U.S. citizenswhohavehadcontactwithsuspectedterroristsoverseas. These callswereinterceptedwithouttheapproval of the Foreign Intelligence Surveillance Court(FISA), which Congresscreatedin 1978 forapproving theinterceptionof calls.
A few months later in 2005, another NSA program aimedatcreating a database of every phonecall madewithinthebordersof the United Stateswasrevealed. Phonecompa- nies AT&T, Verizon, and BellSouthreportedly hadturnedoverrecordsof millionsof customers’ phonecallstothegovernment.81 In 2013, classifiedinformationrevealedby Edward Snowdenshowedthatthe NSA monitoredthephonecallsof Germanchancel- lor Angela Merkel andother leaders of alliedcountries. Outrageoverthesepractices prompted President Obama to outline important changes to how information would
begatheredandstored. Criticswarnthatphonesurveillancemay bejustthetipof the domestic surveillanceiceberg because thegovernmentmightbemonitoring travel, creditcard, andbanking recordsmorewidely thanwethink.82
As youcanimagine, thedebateoverdomestic surveillancehasgeneratedintense disagreement. Theideathatpoliticsiseverywheremay seemthreatening if youare concernedaboutprotecting yourcivil liberties, oritmay seemreassuring if youare more concerned about national security. Eitherway, thisissuewill remain significant inyourdaily life fortheforeseeablefuture.


The Fifth Amendment
Thefamiliarphrase“Ipleadthe Fifth” hasbeenpartof ourcriminal justicesystem since the Bill of Rights was ratified, ensuring thatasuspectcannotbecompelledto providecourttestimony thatwouldcausehimorhertobeprosecutedforacrime. How- ever, what about outside a court of law? If apolice officer coerces a confession out of a suspect, is thatself-incrimination?
Coercivepoliceinterrogationswerealloweduntil alandmarkcasein 1966. Ernesto Mirandahadbeenconvictedinan Arizonacourtof kidnapping andrape, onthebasis of a confession extracted after twohours of questioning in which he was not read
hisrights. The Courtoverturnedtheconviction, saying thatpoliceinterrogation“is inherently intimidating” andinthesecircumstances“nostatementobtainedfromthe defendant cantruly betheproductof hisfreechoice.”83 Toensurethataconfessionis
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truly afreechoice, the Courtestablished Miranda rights. If policedonotreadasuspect theserights, nothing thesuspectsayscanbeusedincourt.
Overtime, the Courthascarvedoutexceptionstothe Mirandarightsrequirement becausethepublichasviewedthepracticeas“coddlingcriminals” andlettingtoomany peoplegofreeonlegaltechnicalities. However, in 2000 the Courtrejected Congress’s attempt to overturn Miranda by designatingallvoluntary confessionsaslegally admis- sible evidence. The Courtruledthatit, not Congress, has thepower to determine con- stitutional protections forcriminaldefendants. The justices alsoaffirmedtheirintent
to protect the Miranda rule, saying: “Miranda hasbecomeembeddedinroutinepolice practice to thepoint where the warnings have become part of our national culture.”84
Another Fifth Amendmentrightfordefendantsisprotectionagainstbeing tried more thanonceforaparticularcrime. This double jeopardy prohibitionwasextended to thestatesin 1969.85 However, prosecutorscanexploittwoloopholesinthiscivil lib- erty: (1) asuspectmay betriedinfederal courtandstatecourtforthesamecrime, and
(2) if asuspectisfoundinnocentof onesetof criminal chargesbroughtby thestatehe orshemay still befoundguilty ofthesameorsimilaroffensesbasedon civil charges brought by a private individual.
Thefinal partof the Fifth Amendmentisattheheartof alegal debateoverproperty rights. Theclausesays“norshall privateproperty betakenforpublic use, withoutjust compensation.” For most of American history, thiscivil liberty has beennoncontrover- sial. Whenthegovernmentneeds private property for a public use such asahighway or apark, itmay enforce“physical takings” by making aproperty ownersell atafairmar- ket valueinapracticeknownaseminentdomain. Butlately acontroversial interpreta- tionof the“takings” clausehasattemptedtoexpandjustcompensationfor“regulatory takings” aswell. Forexample, if the Endangered Species Actprotectsananimal whose habitatisonyourland, youwouldnotbeabletodevelopthatproperty andthusitsmar- ket valuewouldprobably drop. Therefore, theargumentgoes, becauseof thislaw the
government has“taken” someof yourland’svalueby protecting thespecies, sothe gov- ernment should compensate you.
Onekey caseruledthatif aregulation“deprivesaproperty ownerof all beneficial useof hisproperty” theownermustreceivecompensation.86 Theissuebecameespe- cially controversial aroundacaseinvolving adevelopmentprojectin New London, Connecticut. A working-classneighborhoodwassoldtoaprivatedevelopertobuild
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This is a typical example of the Miranda warning card that police officers carry with them and read to every suspect after an arrest.















Miranda rights
Thelistofcivil libertiesdescribedin the Fifth Amendmentthatmustbe readtoasuspectbeforeanything the suspectsayscanbeusedinatrial.







double jeopardy
Beingtriedtwiceforthesame crime. Thisispreventedby the Fifth Amendment.
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[bookmark: The Sixth Amendment: The Right to Legal ][bookmark: The Eighth Amendment: Cruel and Unusual ][bookmark: _bookmark67]The fight against terrorism has raised controversial questions about due process rights. After the United States killed Anwar al-Awlaki—an Al Qaeda leader living in Yemen, and a U.S. citizen—critics argued that his due process rights, such as the right to a fair trial, had been violated.

a waterfront hotel, officespace, andhigher-endhousing, butahomeownersuedthe city tostopthedevelopment. The Courtsupportedthelocal government, saying that “promoting economic developmentisatraditional andlong acceptedfunctionof gov- ernment,” soa“plausiblepublic use” issatisfied.87Inreactiontothisdecision, 42 states passedlegislationorconstitutional amendmentsrestricting theuseofeminentdomain for economicdevelopment.88

The Sixth Amendment: the right to legal counsel and a jury trial
The righttoanattorneyisakeycivilliberty, because thelegalsystemistoocomplicated for alaypersontonavigate. However, atonetimepoorpeopleaccusedofafelonyhad
to defendthemselvesincourt if theycould notaffordalawyer(exceptindeath-penalty cases, forwhichthestatewouldprovidealawyer).89 Thischangedin 1963 with Gideon v. Wainwright, when the Court overturned the conviction of a man who had beenaccused of breaking into apool hall to steal beer, wine, andmoney. Unable to affordanattorney, Clarence Gideondefendedhimself—quitewell, infact—butthe(false) testimonyofthe actual guiltypartybrought Gideonaconviction. Ultimately, the Courtoverturned it, say- ing:“Inouradversarysystemofcriminaljustice, anypersonhauledintocourtwhoistoo poortohirealawyercannotbeassuredafairtrialunlesscounselisprovidedforhim.”90
[image: ]Therighttoanattorney hasbeenstrengthenedovertime, throughbothlegislation andsubsequent Courtrulings. Oneyearafter Gideon, Congress passed the Criminal Justice Act, whichprovidedbetter legal representation forcriminal defendants infed- eral court; soon 23 states had taken similar action. The Court has definedageneral right to effective counsel (althoughthebarissetlow indefining “effective”) and recently mandatedthatdefenseattorneysmustconductany reasonableinvestigationintopos- sible lines of defense when presenting evidence that could helpthedefendant.91
The Sixth Amendmentalsoprotectstherighttoaspeedy andpublic trial by an impartial jury incriminalcases. The Courtaffirmedtherighttoaspeedy trial in 1967,92 andtoday underthe Federal Speedy Trial Actatrial mustbeginwithin 70 daysof the defendant’s arrestorfirstappearanceincourt. Inaddition, adefendantmay notwaive
therighttoaspeedy trial.93 Themostimportantdisputesoverthe“impartial jury” issue concern jury selectionandperemptory challenges, in which lawyers may eliminate certain people from the jury pool without providing any reason. Race andgender may not bethe basisforaperemptory challenge.94

The Eighth Amendment: cruel and unusual punishment
The Founderswouldbesurprisedby theintensedebatesoverwhetherthe Eighth
Amendmentprohibitionagainst“cruel andunusualpunishments” appliestothedeath penalty. Clearly, thedeathpenalty wasacceptedintheirtime(evenstealingahorsewas acapital offense!), andthelanguageofthe Constitutionreflectsthat. Boththe Fifthand Fourteenth Amendmentssay thatapersonmay notbedeprivedof“life, liberty, orprop- erty, without due process of law,” which implies thatsomeone could bedeprivedoflife aslongasthestatefollowsdueprocess. Inthe United States, 31 statesstill allowcapital punishment. However, seven states have abolishedthedeathpenalty since 2007 (and four morestateshavemoratoriumsonthedeathpenalty imposedby  theirgovernors, but Nebraska reinstated thedeathpenalty by state referendum in 2016), anddozens of other countrieshavedonethesameinrecentyears. Therewereonly 28 executionsinthe

[bookmark: Privacy Rights][bookmark: Abortion Rights][bookmark: _bookmark68]United Statesin 2015, whichisthesecond-lowest numbersince 1991 andwell below the peakof 99 in 1999.95A botched execution in Oklahoma in 2014, in which Clayton Lock- ett writhedand gasped for nearly 30 minutes when one of thelinesfilledwiththelethal drugsfailed, ledtorenewedcallsforabolishingthedeathpenalty.96
Afterbeing silentonthisissuefornearly twocenturies, in 1972 the Supreme Court ruledthatthedeathpenalty wasunconstitutional becausetheprocessof applying it was inconsistent. Thereafter, Congress and 35 states rushed to make their laws com- pliantwiththe Courtdecision. Thetypical fix wastomakeexplicitwhichcrimeswere punishableby deathandtomakecapital sentencing atwo-stepprocess: first thedeter- minationof guiltorinnocenceandthenasentencing phaseafteraguilty finding. Four years later, the Courtallowed statestobring backthedeathpenalty.97
Whileneveragainchallenging thedeathpenalty, the Courthasbeenchipping away at itsedgesfortwodecades. The Courthasstruck downstate lawsmandating thedeath penalty inmurdercasesandanotherlaw requiring it forrape. Ithasalsoprohibited
theexecutionof insaneprisonersandabolishedthedeathpenalty forthe“mentally retarded,” for juveniles, andfor child rapists.98


Privacy rights
You may besurprisedtolearnthattheword“privacy” doesnotactually appearinthe Constitution. Privacy rights weredevelopedina 1965 casethatquestionedtheconsti- tutionality of an 1879 Connecticutlaw againstusing birthcontrol. Estelle Griswold, the
directorof Planned Parenthoodin Connecticut, wasarrestedafteropening aclinic that dispensedcontraceptives. Shewasfined$100 andappealedherconvictionall theway to the Supreme Court, which overturned it.
Inafractureddecision, the Courtagreedthatthelaw wasoutdated, butthejustices agreedonlittleelse. Eventhosewhobasedtheiropinionsonanimpliedconstitu-
tional righttoprivacy citedvariousconstitutional roots: the First Amendmentright ofassociation, the Third’sprotectionagainstthequartering oftroops, the Fourth’s
prohibition againstunreasonable searches andseizures, the Fifth’s protection against self-incrimination, andthe Ninth’sstatement“Theenumerationinthe Constitu-
tion, of certainrights, shall notbeconstruedtodeny ordisparageothersretainedby thepeople.”99 Griswold wassignificantforestablishing theconstitutional basisfora righttoprivacy, butthedissentersworriedwherethisrightwouldlead. Justice Black warnedthatprivacy “isabroad, abstractandambiguousconcept” thatcouldbe shrunken orexpanded insubsequentdecisionsasjudgesdetermine whatisconstitu- tional onthebasisof theirownappraisal of whatlawsareunwiseorunnecessary.100

Abortion rights
Eight yearsafter Griswold, thelandmarkrulingin Roe v. Wade struckdownlawsin
46 statesthatlimitedabortion. Twelveofthosestatesallowedabortionsforpregnancies due torapeorincest, toprotectthelifeofthemother, andincasesofseverefetalhand- icap. The much-criticized trimesteranalysisinthe Roe rulingsaidthatstatescouldnot limitabortionsinthefirsttrimester; inthesecondtrimester, statescouldregulateabor- tionsintheinterestsofthehealthofthemother; andinthethirdtrimester, statescould forbid allabortionsexceptthosenecessarytoprotectthehealthorlifeofthemother.101
Subsequentdecisionshaveupheld Roe butendorsedvariousstaterestrictionson abortion, suchasrequiring parental consent, awaiting period, orcounseling sessions
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peoplehavebeenexoneratedpost- convictioninthe United States based on DNAevidence, out of 1,700 total exonerations. Twentyof those served timeondeathrowand 16 morehadbeenconvictedofcapital offenses.
Source: The Innocence Project
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privacy rights
Libertiesprotectedby several amendmentsinthe Bill of Rights
thatshieldcertainpersonalaspects of citizens’ livesfrom governmental interference, suchasthe Fourth
Amendment’sprotectionagainst unreasonablesearchesandseizures.
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[bookmark: Gay Rights][bookmark: _bookmark69]Tyron Garner and John Geddes Lawrence after the Supreme Court decision in Lawrence v. Texas in 2003 established broad privacy rights for sexual behavior (including homosexual behavior).

aimedatconvincing thewomannottohaveanabortion(seethe What Dothe Numbers Say? featureformoreonrestrictionscurrently ineffect). Mostsignificant, thetrimester analysisof Roe hasbeenreplacedby afocusonfetal viability. Whenthefetuswouldbe viable(generally at 22 or 23 weeks), statescanbanabortions“exceptwhereitisneces- sary, in appropriate medical judgment, for the preservation of thelife or health of the mother.”102Laws passedin 2013 by Arkansasand North Dakotalimiting abortionsas soonasafetal heartbeatcanbedetected(asearly as 6 weeks) werestruckdownby fed- eral courts, but laws innine states now ban abortions at 20 weeks, in apparent contra- dictionwith Roev. Wade.
Since Roe, most politicalaction concerning abortion has taken place inthe courts, but that could all change if the Supreme Court overturns thisdecision. Overturning Roe would shiftthepoliticsofabortionbacktostatelegislaturesandmakeitanevenmore highlycontestedpoliticalissue. Oneefforttoforceachallengeto Roe wasa“personhood amendment” tothe Mississippiconstitutionthatdefinedlifeasbeginningatconcep- tion. However, theamendmentwassoundlydefeatedinastatewidevotein 2011.103 The pace of state restrictionsonabortionsaccelerated from 2011 to 2013, withmorethan 200 limitationsonabortionservices. In 2013, 22 statesenacted 70 newrestrictions, including a requirement thatabortion doctors have admitting privileges atlocalhospitals—which would closeupone-thirdofabortionclinicsinaffectedstates.104 In 2016, the Supreme Courtstruckdownthelatterasan“undueburden” ontherighttoanabortion.105

Gay rights
Gay rights have typically beenseenmore asacivilright(that is, freedom from discrim- ination) thanacivilliberty, sotheseissueswillbediscussedinthenextchapter. How- ever, a recent Courtruling established very broad privacy rightsfor sexualbehavior. Thecaseinvolvedtwo Houstonmenwhowereprosecutedforsame-sexsodomy after policeenteredoneofthemen’sapartments—uponreceivingafalsetipaboutanarmed maninanapartmentcomplex—andfoundthetwohavingsex. Under Texaslaw, sodomy wasillegalforhomosexualsbutnotforheterosexuals. Inalandmarkruling, the Court said thattheliberty guaranteed by the Fourteenth Amendment’sdue process clause allowshomosexualstohavesexualrelations.“Freedompresumesanautonomy ofself
[image: ]thatincludesfreedomofthought, belief, expression, andcertainintimateconduct.”106
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Parental Consent Laws for Abortions for Minors

WHAT DO
THE NUMBERS


No parental notification or consent laws
One or both parents must consent


WA

One or both parents must be informed Both parental consent
and notification required

Parental consent or notification laws blocked



NH VT

SAY?

AbortionRights Today
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OR	MN
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The Court’s 1973 decision in
Roe v. Wade made abortion
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legal throughout the United States. How do abortion rights look today? What do the numbers say?
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Source: Guttmacher Institute, State Policies in Brief, “An Overview of Abortion Laws,”
October 1, 2016, www.guttmacher.org (accessed 10/17/16).
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Pre-Abortion Mandatory Waiting Period Laws

No mandatory waiting period
Waiting period of less than 24 hours

WA

Waiting period of 24 hours or more Waiting period law blocked
NH VT

Think about it
1. Which states have the most restrictive
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policies concerning
access to abortions?
2. How do you think waiting periods and
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parental notification affect the number of abortions in a state? What about the number of abortions
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nationwide?
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[bookmark: Conclusion][bookmark: _bookmark70]“Wh
Should
I Care?”

Fivemembersof themajority signedontothebroad“dueprocess” reasoning of the decision, while Justice O’Connorwroteaconcurring opinioninwhichsheagreedthat the Texaslaw wasunconstitutional butonnarrowergrounds. Withthebroaderdue processlogic, 13 statelaws thatbannedsodomy werestruck down.
Whileprivacyrightsmaynotbeasfirmlygroundedinthe Constitutionasthefreedom ofspeechorreligion, thisevolvingareaofthelawhasprovidedimportantprotectionsfor millionsof Americans. Thesecivillibertiesalsoremainamongthemostcontroversial politicalissuesinournation, contributingtoourobservationthatpoliticsisconflictual.



Privacy might not seem important. You may think you’ll never be accused of a crime or have your privacy invaded or questioned by the government. Indeed, many people
think, “I have nothing to hide, so it is fine if the NSA monitors e-mail and Internet traffic to keep tabs on suspected terrorists.” What if your e-mail revealed that you had a seri- ous medical or mental health condition? What if the NSA paid special attention to you because of tweets you posted criticizing a government policy? Knowing your rights and how those rights apply to everyone—both criminals and innocent people—will help you make informed decisions about which policies to support.
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Conclusion
Every day you are likely affected by your civil liberties, whether speaking in a public place, attending church, participating in a political demonstration, writing or reading an article in your school newspaper, or being free from illegal police searches in your home. Because civil liberties are defined as those things the government cannot do to us, defining our civil liberties is a political process. Often this process is confined to the courts; but on many issues—including free speech, freedom of the press, pornography, criminal rights, abortion, and gun control—these debates take place in the broader political world where the process involves balancing competing interests and drawing lines by interpreting and applying the law. For example, debates over how to balance national security and civil liberties—whether newspapers should publish stories about classified programs that may threaten civil liberties; whether government surveillance powers should be strengthened to fight terrorism—will rage for years to come. Other cases, such as the protests at military funerals or protecting the due process rights of
suspected criminals and terrorists, illustrate how difficult and politically unpopular it can be to protect our freedoms and liberty. Nearly everyone would agree that the behavior of the members of the WBC is completely outrageous. However, protecting the freedom of speech is easy if you agree with it. It becomes much more difficult if the speech is filth directed at the families of fallen soldiers or the rights of Nazis marching in your town.
Finally, the chapter opener on religious freedom revealed thateven cherished liberties often mustbe balanced againstother policy goals. A county clerk’s religious freedom does not mean she may deny a same-sex couple the right to marry, and religious beliefs may not be used to deny someone health care (however, employers in small family-held companies may have stronger protections for their religious beliefs). Many of the earliest settlers fled to our nation because of religious persecution, yet serious debates about excluding Muslims from the United States were partof the 2016 presidential campaign. As with all political questions, the evolving nature of our civil liberties is sure to generate more political conflict. But that process affirms the essence of our political system.
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Defining civil liberties
Define civil liberties and explain how the Bill of Rights came to apply to the states. (Pages 90–96)

Summary
The Bill of Rights—the first 10 amendments to the Constitution—lists individual protections from the federal government. For the majority of the nineteenth century, these individual freedoms were guaranteed only from the federal government and did not extend to protections from state governments. With the ratification of the Fourteenth Amendment and the process of selective incorporation, federal freedoms have been gradually extended to the state level.


Key terms

Summary
Religious freedoms are defined by two clauses in the First Amendment: the establishment clause and the free exercise clause. Together, they do not allow the government to do anything to benefit any particular religion, nor is the government allowed to do anything to hinder religious practice. As is often the case, the Court has struggled to define exactly what constitutes “excessive government entanglement” in religion.

 (
Key terms
establishment clause 
(p. 97)
free
 
exercise
 
clause
 
(p.
 
97)
) (
Lemon
 
test
 
(p.
 
98)
)


Practice Quiz Questions
3. The establishment clause is invoked under which of the following circumstances?
a. allowing “conscientious objectors” to avoid the military draft
b. outlawing polygamy
c. prohibiting prayer in public schools
d. allowing the Amish to keep children home from school after the eighth grade
e. banning the handling of snakes in church services
4. Which test does the Supreme Court use to establish whether there has been “excessive government entanglement with religion”?
a. Lemon test


civil liberties (p. 90)
Civil War amendments (p. 94)


Practice Quiz Questions

due process clause (p. 95)
selective incorporation (p. 95)
b. 
Kreutz test
c. Miller test
d. Meyer test
e. Brandenburg test

1. The Bill of Rights originally protected individuals from which level of government?
a. all levels of American government
b. state governments
c. local governments
d. federal government
e. the bureaucracy
2. Which amendment has been used as the basis for selective incorporation?
a. the Eighth Amendment
b. the Fourteenth Amendment
c. the Tenth Amendment
d. the Nineteenth Amendment
e. the Fifth Amendment

Freedom of religion
Describe the First Amendment rights related to freedom of religion. (Pages 97–99)


Freedom of speech, assembly, and the press
Describe the major First Amendment rights related to free- dom of speech. (Pages 100–107)

Summary
The Court’s attempt to balance individual freedoms and public good is reflected in the scope of protections guaranteed by the First Amendment. The Court generally prioritizes protecting individual
rights to political speech, hate speech, symbolic speech, the freedom to assemble, and the freedom of the press unless under extreme circumstances (such as speech that directly incites violence). By contrast, the Court regularly places a lower priority on, and affords less protection to, fighting words, slander, libel, and commercial speech.
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Key terms
strict scrutiny (p. 100) intermediate scrutiny (p. 100) clear and present danger test
(p. 101)
direct incitement test (p. 101)
symbolic speech (p. 101)
hate speech (p. 103)




Practice Quiz Questions



prior restraint (p. 104) fighting words (p. 105) slander (p. 105)
libel (p. 105)
commercial speech (p. 106)
Miller test (p. 107)

Practice Quiz Question
8. What is the best summary of the current position of the Supreme Court on the Second Amendment?
a. The Court has upheld most gun control laws, both at the state and national level, arguing that there is no individual right to own guns.
b. The Court has upheld most gun control laws at the state level but struck down federal gun control laws, arguing that the Second Amendment only applies to Congress.
c. The Court has struck down some state and national limitations on gun ownership, arguing that the Second Amendment protects an individual right to bear arms.
d. The Court has struck down all state and national limitations on gun ownership, arguing that the Second Amendment protects an individual right to bear arms.


5. Which test does the Court use to determine if speech is considered dangerous and should not be legally protected?
a. Lemon test
b. clear and present danger test
c. Miller test
d. direct incitement test
e. balancing test
6. Flag burning is an example of 	that is currently  	 under the First Amendment.
a. symbolic speech; protected
b. symbolic speech; not protected
c. hate speech; protected
d. hate speech; not protected
e. offensive slander; not protected
7. Prior restraint involves limits on what form of expression?
a. freedom of assembly
b. freedom of association
c. freedom of speech
d. freedom of the press
e. freedom of religion

The right to bear arms
Explore why the Second Amendment’s meaning on gun rights is often debated. (Pages 107–108)

Summary
The Supreme Court has done little to define exactly what freedoms are established in the Second Amendment, largely preferring to allow the national, state, and local governments to make their own laws.
The majority of public sentiment appears in favor of continued gun ownership, and limitations on Second Amendment rights appear unlikely.

e. The Court has refused to take a general position on the individual right to bear arms.

Law, order, and the rights of criminal defendants
Describe the protections provided for people accused of a crime. (Pages 109–115)

Summary
The Fourth, Fifth, Sixth, and Eighth Amendments provide protections to individuals accused of a crime, known as due process rights.
Interpreting these general due process rights in specific cases is difficult, however, because specific standards of fairness and justice are very hard to define.
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Key terms
due
 
process
 
rights
 
(p.
 
109)
exclusionary
 
rule
 
(p.
 
111)
) (
Miranda rights 
(p. 113)
double
 
jeopardy
 
(p.
 
113)
)


Practice Quiz Questions
9. Protections from unreasonable searches and seizures are guaranteed by which constitutional amendment?
a. the Third Amendment
b. the Fourth Amendment
c. the Fifth Amendment
d. the Seventh Amendment
e. the Eighth Amendment
10. The Miranda rights are protections that primarily fall under which constitutional amendment?
a. the Third Amendment
b. the Fourth Amendment
c. the Fifth Amendment
d. the Seventh Amendment
e. the Eighth Amendment
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11. In 1972, the Supreme Court banned the death penalty for what reason?
a. It deprived individuals of their rights to “life, liberty, orproperty.”
b. It was cruel and unusual.
c. It was being inconsistently applied and violated the due process of law.
d. It was racially biased.
e. It was inconsistent with international law.

Privacy rights
Explain why the rights associated with privacy are often controversial. (Pages 115–118)

Summary
The term “privacy rights” is not found in the Constitution—rather, it was established in a 1965 Supreme Court case—but it may be implied in several amendments in the Bill of Rights. The right to
 (
Key term
privacy rights 
(p. 115)
)privacy is controversial because of the lack of explicit language in the Constitution and the lack of consensus on exactly what the right to privacy means. It has remained a hot-button issue because recognition of the right to privacy is an important facet of the contemporary debate on abortion.







Practice Quiz Questions
12. Which of the following freedoms guaranteed in the Bill of Rights is thought to imply a right to privacy?
a. right to bear arms
b. right to refuse to quarter soldiers
c. right to secure legal counsel
d. right to request a jury trial
e. freedom of speech
13. In what case did the Supreme Court first establish the right to privacy?
a. Roe v. Wade
b. Lawrence v. Texas
c. Griswold v. Connecticut
d. Gonzales v. Oregon
e. Lemon v. Kurtzman

Suggested Reading
Abraham, Henry J., and Barbara A. Perry. Freedomandthe Court: Civil Rightsand Liberties inthe United States, 8thed. Lawrence: University Pressof Kansas, 2003.
Amar, Akhil Reed. The Bill of Rights. New Haven, CT: Yale University Press, 1998.
Bondenhamer, David J., and James W. Ely, eds. The Bill of Rights in Modern America. Bloomington: Indiana University Press, 2008.
Lewis, Anthony. Gideon’s Trumpet. New York: Random House, 1964.
Moynihan, Daniel Patrick. Secrecy: The American Experience. New Haven, CT: Yale University Press, 1998.
Posner, Richard A. Not a Suicide Pact: The Constitutionina Timeof National Emergency. New York: Oxford University Press, 2006.
Pritchett, C. Herman. Constitutional Civil Liberties. Englewood Cliffs, NJ: Prentice Hall, 1984.
Schweber, Howard. Speech, Conduct, andthe First Amendment. New York: Peter Lang, 2003.
Walker, Samuel. Presidentsand Civil Liberties from Wilsonto Obama: AStoryof Poor Custodians. New York: Cambridge University
Press, 2014.
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[bookmark: 5. Civil Rights][bookmark: _bookmark72]Civil Rights
You can’t discriminate against me . . . right?

Joe Arpaio, of Phoenix, Arizona, is the self-described “toughest sheriff in America.” He was also the target of a U.S. Justice Department investigation of discriminatory practices in the enforcement of immigration laws. He is either a hero or a villain, depending on one’s views concerning illegal immigration. Sup- porters see him as a courageous fighter who enforces the law that the federal government seems unable or unwilling to enforce. Critics see him as a bigoted publicity hound who abuses the civil rights of nonwhites.
A lawsuit brought by the Justice Department concluded: “As a result of the pattern or practice of unlawful discrimination, Latinos in Maricopa County are systematically denied their constitutional rights .”1 In an example of “egregious racial profiling,” Latino drivers were four to nine times more likely to be stopped than non-Latino drivers.2 Sheriffs used minor traffic violations, such as failure to signal a lane change, to pull over Latinos and ask for their documents. One incident that drew international attention was a sweep of a town of about 6,000 Yaqui Indians and Latinos outside Phoenix. Over two days, more than 100 dep- uties conducted hundreds of searches, netting nine undocumented immigrants.
Subsequently one report said: “The community was so scarred by the event that families are still terrified to leave their homes when they see the sheriff’s patrol cars.”3 This case was settled in 2015 and Arpaio agreed to stop the raids. In a separate federal case, district court judge Murray Snow issued two injunctions barring the sheriff’s office from continuing the pattern of discrimination and establishing an elaborate system of monitoring and reporting to make sure the abuse did not continue.4 Sheriff Arpaio defended his office, saying, “We don’t racially profile, I don’t care what everybody says,” while his deputy called the court order “ludicrous crap.”5 In 2016, Judge Snow found Arpaio in civil contempt of court and in October 2016 federal prosecutors charged Arpaio with criminal contempt of court for ignoring those injunctions.6 In November, his constituents voted him outof office.
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 (
Civil Rights
) (
123
)




T
O
Describe the historical struggles groups have faced in winning civil rights.
pages 125–130

Analyze inequality among racial, ethnic, and social groups today. pages 130–134

Explain the approaches used to bring about change in civil rights policies.
pages 134–151

Examine affirmative action and other ongoing civil rights issues. pages 152–156















Joe Arpaio, former sheriff of Maricopa County (which includes Phoenix), Arizona, argued that strong measures were necessary to discourage illegal
immigration. Here, Arpaio stands in front of Maricopa County jail the day the County’s controversial measures went into effect.

policy (while deporting all illegal immigrants). The alternative perspective emphasizes controlling illegal immigration, while protecting the civil rights of citizens and legal residents, and providing a path to citizenship for illegal residents who are productive and law-abiding. It would seem that such a conflictual issue would not be very amena- ble to compromise. Indeed, both President George W. Bush and President Barack Obama tried and failed to enact comprehensive immigration reform. Frustrated with Congress’s inactivity on the DREAM Act, which would have given legal status to young immigrants who came to the United States as children, Obama took steps in June 2012 to halt the deportation of “dreamers,” and then in April 2014 he issued an executive order aimed at curbing deportations.7 This order was struck down by the Supreme Court in June 2016. The issue was prominent throughout the presidential campaign, as Donald Trump promised to build a wall between Mexico and the United States (and
make Mexico pay for it) and to deport all 12 million illegal residents in the United States. President Trump has since backed away from the latter pledge and the fate of the wall is in question. Any reform that secures our borders while protecting the civil rights of law-abiding people will involve compromise.
The concept of civil rights encompasses much more than immigration policy. Civil rights are one of the best examples of the idea that politics is everywhere: policies con- cerning discrimination in the workplace, in housing, and against women, minorities, gay men and lesbians, and the disabled affect millions of Americans every day. To see how civil rights may affect you, consider the following scenarios:

· Scenario 1: You are driving home with friends after a party. You have not had any- thing to drink and are following all traffic laws. Suddenly flashing lights signal you to pull over. As the police officer approaches, you wonder if this happened because you and your friends are African Americans driving in an all-white neighborhood. Have your civil rights been violated? Now imagine a car full of white teenagers with all the other facts the same. Can an officer pull you over just because he or she thinks that teenagers are more likely to be engaging in criminal activity than older people?
· Scenario 2: You are a 21-year-old Asian-American woman applying for your first job out of college. After being turned down for a job at an engineering firm, you suspect that you didn’t get the job because you are a woman and because management thought that you would not fit in with the “good ol’ boy” atmosphere of the firm. Have your civil rights been violated?
· Scenario 3: You and your gay partner are told that “your kind” are not welcome in the apartment complex where you would like to live. Should you call a lawyer?
· Scenario 4: You are a white male graduating from high school. After you receive a rejection letter from the college that was your first choice, a friend tells you that one of your classmates got into the same school even though he had the same grades as you and his SAT scores were slightly lower. Your friend says that it is probably because of the school’s affirmative action policy—the classmate who was accepted is Latino. Are you a victim of “reverse discrimination”? Have your civil rights been violated?

All these scenarios seem to be civil rights violations. However, some are, some are not, and some depend on additional considerations (we will return to these examples in the chapter’s conclusion). What is discrimination ? When is discrimination legal, and when is it not? How are civil rights in the United States defined today?
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[bookmark: The Context of Civil Rights][bookmark: African Americans][bookmark: _bookmark73]The context of civil rights
Ingeneral, civil rights arerightsthatguaranteeindividualsfreedomfromdiscrimi- nation. The terms “civil rights” and“civil liberties” are often used interchangeably, but there areimportant differences. Civil libertiesarethefreedoms guaranteed inthe Bill of Rights, suchasfreedomofspeech, religiousexpression, andthepress, aswell as the“dueprocess” protectionof the Fourteenth Amendment. Incontrast, civil rights protectall personsfromdiscriminationandarerootedinlaws andtheequal protection clause of the Fourteenth Amendment. Moreover, civil liberties primarily limit what
thegovernmentcandotoyou(“Congress shall makenolaw . . . abridging thefreedomof speech”), whereascivil rightsprotectyoufromdiscriminationbothby thegovernment andby individuals. Asnotedinthepreviouschapter, tooversimplify, civil libertiesare aboutfreedomandcivil rightsareaboutequality.
Neither civil liberties nor civil rightsfiguredprominently at the Constitutional Convention. Equality isnotevenmentionedinthe Constitutionorthe Bill of Rights. However, equality wasvery much onthe Founders’ minds, asisevidentinthisringing passage from the Declaration of Independence: “Weholdthese truths to beself evi- dent, thatall menarecreatedequal, thatthey areendowed by their Creatorwithcertain unalienablerights, thatamong thesearelife, liberty, andthepursuitof happiness.” Despitethebroadlanguage, thiswasalimitedconceptionof equality, becausewomen had nopolitical or economic rightsatthattime. Similarly, equality didnot apply to slavesorto Native Americans. Evenpropertylesswhitemendidnothavefull political
rightsuntil severaldecadesafterthe Constitutionwasratified. Indeed, equality and civil rightsinthe United Stateshavebeenacontinually evolving work inprogress.

African Americans
Fromtheearly nineteenthcentury andthemovementfortheabolitionof slavery until themid-twentiethcentury andthecivil rightsmovement, thecentral focusof civil
rightswason African Americans. Othergroupsreceivedattentionmoregradually. For example, starting inthemid-nineteenthcentury womenbegantheirfightforequal
rightsandoverthenextcentury thecivil rightsmovementexpandedtoincludegroups such as Native Americans, Latinos, and Asian Americans. Most recently, attention has turnedtotheelderly, thedisabled, andthe LGBTQcommunity (lesbian, gay, bisexual, transgender, andqueer/questioning people). Themostdivisivecivil rightsissuewith
thegreatestlong-termimpact, however, hasbeenslavery anditslegacy.

Slavery and Its Impact Slavery was part of the American economy from nearly the beginning of thenation’shistory. Dutchtradersbrought 20 slavesto Jamestown, Vir- ginia, in 1619, ayearbeforethe Puritanslandedat Plymouth Rock. Between 1619 and 1808, whentheimportationof slaveswasbanned, about 600,000 to 650,000 slaves were forcibly broughtfrom Africatothe United States(andabout 75,000 to 100,000 more werebroughtfrom Africabutdiedintransit).8
It is impossible tooverstatethe importance of slavestothe southern economy. The 1860 censusshowsthattherewere 2.3 millionslavesinthe Deep South, constituting 47 percentof itspopulation, andnearly 4 millionslavesinthe Southoverall. Mostslaves worked onplantations, butotherslaboredasshipyard workers, carpenters, bakers, stonemasons, millers, spinners, weavers, anddomestic servants. Inthe states that later secededfromthe Union, 30.8 percentof householdsownedslaves. Theeconomic ben- efitsof slavery fortheownerswereclear. By 1860, thepercapitaincomeforwhitesin
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civil rights
Rightsthatguaranteeindividuals freedomfromdiscrimination. These rightsaregenerally groundedin
theequal protectionclauseof the Fourteenth Amendmentandmore specifically laidoutinlawspassed by Congress, suchasthe 1964 Civil Rights Act.
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Slavery was part of the American economy from the 1600s until it was abolished by the Thirteenth Amendment in 1865. The system of
slavery in the South created a highly unequal society in which African Americans were denied virtually
all rights. Abolitionists worked to undermine and abolish slavery. Harriet Tubman was instrumental in the success of the Underground Railroad, which brought countless slaves to freedom.
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A house divided against itself cannot stand. I believe this government cannot endure permanently half-slave and half-free.
—President Abraham Lincoln

the Southwas$3,978; inthe Northitwas$2,040. The Southhadonly 30 percentof the nation’sfreepopulation, butithad 60 percentof thewealthiestmen.9
Abolitionistsworkedtoridthenationof slavery asitsimportancetothe Southgrew, setting thenationonacollisioncoursethatwouldnotberesolveduntil the Civil War. The Founderslargely duckedtheissue(see Chapter 2), andsubsequentlegislaturesand courts didnot come any closer to resolving theimpasse between the North and South over slavery. The Missouri Compromise of 1820, which limited theexpansion of slavery andkepttheoverall balancebetweenslavestatesandfreestates, easedtensionsfora while, but theissue persisted. Slave owners becameincreasingly frustrated withthe successofthe Underground Railroad, whichhelpedsomeslavesescapetothe North.
Thedebateoveradmitting Californiaasafreestateoraslavestate(ormaking ithalf- freeandhalf-slave) threatenedtosplitthenationonceagain. Southernstatesagreed to admit California asafree state, but only if Congress passed the Fugitive Slave Act, whichrequirednorthernstatestotreatescapedslavesasproperty  andreturnthemto
theirowners. Soonafter, Congressenactedthe Compromiseof 1850, whichoverturned the Missouri Compromiseandallowedeachnew statetodecideforitself whethertobe aslavestateorafreestate.
All possibility of furthercompromiseendedwhenthemisguided Dred Scottv. Sand- ford decisionof 1857 ruledthatstatescouldnotbepreventedfromallowing slavery.
It also held thatslaveswereproperty rather thancitizensand, assuch, had no legal rights. Butbelieving thatslavery wasinjeopardy when Abraham Lincolnwonthe 1860 presidential election, thesouthernstatessecededfromthe Unionandformedthe Confederacy.
Theoutcomeof the Civil Warrestorednational unity andendedslavery, butthe pricewas very high. About 528,000 Americans diedinthewar, withanastonishingly highcasualty rate(25 percent).10 Afterthewar, Republicans movedquickly to ensure thatthechanges accomplishedby thewarcouldnotbeeasily undone: they promptly adoptedthe Civil Waramendments tothe Constitution. The Thirteenth Amendment bannedslavery, the Fourteenthguaranteedthatstatescouldnotdeny newly freed slavestheequal protectionof thelaws andprovidedcitizenship toanyoneborninthe United States, andthe Fifteenth Amendmentgave African-American mentheright tovote. Theseamendments wereratifiedwithinfiveyears, althoughsouthernstates

[bookmark: Native Americans, Asians, and Latinos][bookmark: _bookmark74]resistedgiving freedslavesandtheirdescendants “equal protectionof thelaws” over thenext 100 years.
Slow Progress after Reconstruction During Reconstruction(1866–1877), blacks inthe Southgainedpolitical powerthroughinstitutionssuchasthe Freedmen’s Bureau andthe Union League. Withtheprotectionof theoccupying northernarmy, blacks were ableto vote andevenholdpublicoffice. However, whenfederal troopswithdrew andthe Republican Party abandonedthe South, blackswerealmostcompletely disen- franchisedthroughtheimpositionofresidency requirements, poll taxes, literacy tests, thegrandfatherclause, physical intimidation, andotherformsofdisqualification.
Laterthepracticeknownasthe“whiteprimary” allowedonly whitestovotein Dem- ocraticprimary electionsand, giventhatthe Republican Party didnotexistinmost southernstates, blackswereeffectively disenfranchised. Althoughmostof theseprovi- sions claimed to beraceneutral, theirimpactfell disproportionately on blackvotersand virtually eliminatedblackvoting. Despitetheconstitutional guaranteesof the Four- teenth and Fifteenth Amendments, blacks had littleaccess to thepolitical system inthe Southandthey hadlittlesuccessinwinning officeatany level intherestof thenation.11
Thesocial andeconomic positionof blacksinthe Southfollowedapathsimilar to theirpolitical fortunes. When Reconstruction endedin 1877, thesouthern states
enacted “black codes,” or Jim Crow laws, thatled to complete segregation of the races.
Jim Crow laws forbadeinterracial marriageandmandatedtheseparationof theraces inneighborhoods, hotels, apartments, hospitals, schools, andrestrooms, atdrinking fountains, andinrestaurants, elevators, andevencemetery plots.  Incaseswhereit would havebeeninconvenienttocompletely separatetheraces, asinpublic transpor- tation, blackshadtositinthebackof thebusorinseparatecarsonthetrainandgiveup theirseatstowhitesif asked. The Supreme Courtvalidatedthesepracticesin Plessy v. Ferguson (1896) inestablishing the “separate but equal” doctrine, officially permit-
ting segregationaslong asblackshadequal facilities.
Initially after Reconstruction, therestofthenationmostly ignoredthestatusof blacks, because 90 percent of all African Americans livedinthe South. But as blacks’ northward migration gradually transformedthe nation’s demographic profileandits racial politics, America’s “race problem” was nolonger asouthern problem. Although conditions for blacks were generally better outside the South, they still faced discrimi- nationandlivedlargely segregatedlivesthroughoutthenation. In World Wars Iand II, blacksoldiersfoughtanddiedfortheircountry insegregatedunits. Professional sports teamsweresegregated, andblackmusiciansandartistscouldnotperforminmany of
thenation’sleading theaters. Moreover, blackslargely werehiredforthelowest-paying menial jobs.
Real progressbeganinthe 1940s. The Supreme Courtstruck downthewhitepri- mary in 1944, Jackie Robinson broke the color linein Major League Baseball in 1947, and President Harry Trumanissuedanexecutiveorderintegrating the U.S. armed servicesin 1948. Thencamethelandmark decision Brownv. Boardof Education (1954), which rejected the“separate but equal” doctrine, followed by Brownv. Boardof Edu- cation II (1955), whichorderedthatpublic schoolsbedesegregated“withall deliberate speed.” Theseeventssetthestageforthegrowing successof thecivil rightsmovement, discussedlaterinthischapter.

Native Americans, Asians, and Latinos
Thelegacy of slavery andracial segregationhasbeenthedominantfocusof U.S. civil
rightspolicies, butmany othergroupshavealsofoughtforequalrights. Understanding



















Jim Crow laws
Stateandlocal lawsthatmandated racial segregationinall public facilities inthe South, many borderstates, andsomenorthern
communitiesbetween 1876 and 1964.


“separate but equal” doctrine
Theideathatracial segregationwas acceptable aslong astheseparate facilities wereof equal quality; supportedby Plessy v. Ferguson and struckdownby Brownv. Boardof Education.








































[image: ]


In the 1960s and 1970s, Cesar Chavez and the United Farm Workers Union successfully organized mostly Mexican-American farmworkers, first in California and then in other parts of the country. Here, Chavez speaks to a group in Texas.

thehistory of thesestrugglesisalsonecessary tounderstanding today’scivil rights policies.
Native Americanswerethefirstgrouptocomeincontactwiththe Europeanimmi- grants. Althoughinitialrelationsweregood, thesettlers’ appetiteformorelandand theirinsensitivityto Native-Americanculturefosteredcontinualconflict. Native
Americansweresystematicallypushedfromtheirlandandplacedonreservations. The most infamous examplewastheremoval of 46,000 members ofthe“Five Civilized Tribes” fromthesoutheastern United Statesunderthe Indian Removal Actof 1830.
Thousands of Native Americansdiedonthe Trailof Tearsontheirwaytoreservations in Oklahoma.12 Native Americanshadnopoliticalrights; the U.S. governmentconsid- ered them“savages” to beeliminated. They didnot gain theright to vote until 1924, just afterwomenandwellafterblackmen. Althoughthe U.S. governmentsignedtreaties with Native-Americantribesthatrecognizedthemassovereignnations(notasforeign
nations but as“domestic dependent nations”),13 inpracticethegovernmentignoredmost of theagreements. Only recently has thegovernment started to uphold itsobligations, althoughcomplianceremainsspotty. Native Americanshavestruggledtomaintaintheir culturalhistoryandautonomyinthefaceofwidespreadpovertyandunemployment.
Latinosalsohavestruggledforpoliticalandeconomicequality. Theearlyhistoryof Latinosinthe United Statesisrootedinthe Mexican-American War(1846–1848) andthe conquest by the United States of the territory that today makes up most of thesouthwest- ern states. Although Latinos had longexperienced prejudice anddiscrimination, one of theirfirstmajorpoliticalsuccesseswas Cesar Chavez’sefforttoorganizefarmworkers inthe 1960sand 1970s. Heestablishedthe United Farm Workers Unionandforced growerstobargainwith 50,000 mostly Mexican-Americanfieldworkersin California and Florida. Whilemany Mexican Americanshaverootsthatgobackcenturies, most Latinoshavebeeninthe United Statesforlessthantwogenerationsandhavebecomea politicalforceonlyrecently, despitenowconstitutingthenation’slargestminority.
Latinos’ relativelack of political cloutwhencomparedwith African Ameri- cansderivesfromtwofactors. First, Latinosvoteatamuchlowerratethan African
Americansbecauseof languagebarriersandbecauseaboutone-thirdof Latinosare not U.S. citizensandtherefore cannot voteinnational elections. Second, unlike Afri- can Americans, Latinosarearelatively diversegrouppolitically, including peoplefrom many Latin Americannations. Most Latinovotersareloyal tothe Democratic Party, but a majority of Cuban Americans are Republicans. Although thisdiversity means
that Latinovotersdonotspeakwithonevoice, itbringsopportunity forincreasedpolit- ical cloutinthe future, becausebothparties areeagertoattractthem as new voters.
In 2016, Donald Trumpsurprisedmanyexpertsbywinningahigherpercentageofthe Latinovote(29 percent) than Mitt Romneydidin 2012 (27 percent).
Asian Americanshaveexperienceddiscriminationsincetheirarrival inthe United Statesinthenineteenthcentury. Thefirstwaveof Chineseimmigrantscamewiththe 1848 Californiagoldrushandstakedouttheirclaimsalong with Americans. Butby 1850, whentheeasy-to-findgoldwasgone, Americanstriedtodriveoutthe Chinese
[image: ]throughviolenceandthe Foreign Miners Tax. Subsequently, Chineseimmigrants worked onbuilding theintercontinental railroadbetween 1865 and 1869. However, becausethey weregiventhemoredangerousjobs, many losttheirlives. Afterthe railroad was completed, Chinese workers returned to the West Coast, where they experienced increasing discriminationandviolence. When Congresspassedthe Chinese Exclusion Actof 1882, Chinesealready inthe United Stateswereprevented frombecoming U.S. citizens—althoughthe Supreme Courtlatergrantedtheir
American-bornchildrenautomatic citizenshipunderthe Fourteenth Amendment.14 The Chinese Exclusion Actalsobarredvirtually all immigrationfrom China—the first timein U.S. history thataspecificethnic groupwassingledoutinthisway. Later,

[bookmark: Women and Civil Rights][bookmark: Gay Men and Lesbians][bookmark: _bookmark75]during World War II, morethan 110,000 Japanese Americansweresingledoutand placed ininternment camps for fearthatthey were enemy supporters. Despite the internmentbeing upheldby the Supreme Courtatthetime, a 1980 congressional com- missiondeterminedthatitwasa“graveinjustice” motivatedby “racial prejudice, war hysteria andthefailureof political leadership.” Eightyearslater, President Ronald Reagansignedintolaw the Civil Liberties Act, whichpaidmorethan$1.6 billionin reparations to the survivors of thecamps andtheirheirs.15 Inrecentdecades, amuch broaderrangeof Asianshaveimmigratedtothe United States, including Koreans, Fil- ipinos, Hmong, Vietnamese, and Asian Indians; their diversity inculture means that
they display equally diversepolitical viewsandvoting patterns.

Women and civil rights
Ontheeveof the United States’ declarationof independencein 1776, John Adams’s wife, Abigail, advisedhimnotto“putsuchunlimitedpowerinthehandsof the husbands. Remember, all menwouldbetyrants if they could. . . . If particularcare andattentionisnotpaidtotheladies, we. . . will notholdourselvesboundby any laws inwhichwehavenovoiceorrepresentation.”16 John Adamsdidnotlistentohiswife. The Constitutiondidnotgivewomentherighttovote, andthey werenotguaranteed thatcivil rightuntil the Nineteenth Amendmentwasratifiedin 1920. Until theearly
twentiethcentury, womeninmostpartsof thecountry couldnotholdoffice, serveon juries, bring lawsuits intheir own name, own property, or serveaslegal guardiansfor theirchildren. A woman’sidentity wassoclosely tiedtoherhusbandthatif shemarried anoncitizensheautomatically gaveuphercitizenship.  Therationaleforthesepolicies was called protectionism: womenwereconsideredtoofrail tocompeteinthebusiness world andwereseenasneeding tobeprotectedby men.
Whileprotectionistsentimentwanedby themid-twentiethcentury, asrecently as 1961 a Courtuphelda Floridalaw thatautomatically exemptedwomenbutnotmen fromcompulsory jury duty. Laterinthischapter, wedescribehow the Supreme Court has movedaway from thisdiscriminatory position and rejected protectionist thinking toward women.

Gay men and lesbians
Themostrecentgroupinthestruggleforcivil rightsisthe LGBTQcommunity. For mostof Americanhistory, gay menandlesbianslivedsecretlivesandfacedabuseand discriminationif they cameout. Thecritical momentthatspurredthegay rightsmove- mentoccurredin 1969, during apoliceraidonthe Stonewall Innin New York City. (Policeoftenraidedgay barstoharasspatronsandselectively enforceliquorlaws.)17
Ratherthansubmitting tothearrests, thecustomersfoughtback, throwing stonesand beerbottles, breaking windows, andstarting small fires. Several hundredpeoplegath- ered, andthefighting ragedforthreenights. The Stonewall Rebelliongalvanizedthe gay community by demonstrating thepowerofcollectiveaction.
Since Stonewall, thegay rightsmovementhasmadeprogressthroughpolitical mobilization andprotest, legislativeaction, andlegal action. Public supportforgay rightshasincreaseddramatically inrecentyears. Infact, an ABC Newspoll showed that 63 percentof Americansbelievethatsame-sex couplesshouldbeentitledtothe
samebenefitsasheterosexual couples, whereasonly 32 percentthink they shouldnot.18 In May 2012, President Obamaendorsedsame-sex marriageforthefirsttime, complet- ing hisgradual evolutionontheissue. In 2015, the Supreme Courtruledthatsame-sex marriageislegal inall 50 states.19
























protectionism
Theideaunderwhichsome peoplehavetriedtorationalize
discriminatory policiesby claiming thatsomegroups, likewomenor
African Americans, shouldbedenied certainrightsfortheirownsafety or well-being.
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[bookmark: The Racial Divide Today][bookmark: Differences in Voting Access ][bookmark: _bookmark76]In 2016, President Obama designated the historic site of the Stonewall uprising in New York City as a national monument to honor the LGBTQ equality movement.
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Why does this history matter for politics today? First, the effects of slavery and Jim Crow laws are still quite evident: legal racial segregation ended 50 years ago, but its legacy—especially evident in the difference that exists in the relative quality of
education available to most whites and blacks—remains. Second, active discrimination based on race, gender, and sexual orientation is still evident in our society. Given the importance of race in the everyday lives of millions of Americans and in gaining an understanding of American politics, a grasp of the history that got us to where we are today is an important starting point.
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)[image: ]The racial divide today
Theracial dividetoday beginswiththeunequal treatmentof racial minorities, women, gays, andlesbians andis rooted inagulf that remains between theobjective condition ofminoritiesandthatofwhitesaswell asbetweenthepolitical viewsthattheyhold.
Althoughsubstantial progresshasbeenmadeinbridging thatgulf, inequalitiesin political, social, andeconomic conditionsremain.

Differences in voting access
The United Stateshasalong history of discriminating againstracial andethnic minori- tiesintheelectionprocess. Although African Americansvotedataratethatwasquite similar to that of whites in presidential elections from 2008–2016, theirturnout was somewhatlowerthanthatofwhitesinmidtermelectionsandotherracial andethnic minoritieshavegenerally lowerturnouts(see Figure 5.1). Muchof thedifferencein
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)voterturnoutcanbeaccountedforby educationandincome, buttherestill areprac- ticesandinstitutionsthatspecifically depressminority-voterturnout. Andmany of thesedeterrentsareintentional. The National Associationforthe Advancementof Colored People(NAACP), the U.S. Commissionon Civil Rights, andthe Brennan
Centerfor Justicehaveall documentedsuchpracticesinelectionsgoing backto 2000, including moving andreducing thenumberof polling placesinareaswithpredomi- nantly minority voters, changing fromdistrict-basedtoat-largeelections, using voter challenges totargetminority voters, redistricting thatdilutesminority voting power, withholding informationaboutregistrationandvoting proceduresfromblacks, and “causing ortaking advantageof Election Day irregularities.”20
In 2016, thesewere 14 changesinstatelawsthatrestrictedaccesstovoting. These laws includedrequiring aphoto IDtovote(whichhasadisproportionateimpacton minoritiesbecausethey arelesslikely tohaveaphoto ID), proof of citizenshipbefore being allowedtovote, cutbacksinearly voting daysandtimes, andmaking itmoredif- ficulttoregisterpeopletovote. Inaddition, aswewill discusslater, in 2013 the Supreme Courtstruckdownanimportantprovisionof the Voting Rights Actof 1965 (VRA), making it easier for thenine states that had been covered by this provision of the law to implementdiscriminatory practices. In 2016, therewerelawsuitsin 11 stateschalleng- ing limitsonearly voting andstrictvoter IDlaws. Thosesupporting voting rightswonat least partial victoriesineightstates, andcaseswerestill pending inthreestates. Also, several statespassedlaws toautomatically registervotersandrestoretherighttovote for thosewithpastcriminal convictions.21

Socioeconomic indicators
Theracial divideisalsoevidentinsocial andeconomic terms. Nearly threetimesas many blackfamiliesarebelow thepoverty lineaswhitefamilies: 24.1 percentcom- pared with 9.1 percentin 2015. Thepoverty rate of 21.4 percentfor Hispanic families
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[image: ]Despite the removal of most formal barriers to voting, Latinos are less likely to vote and participate in politics than whites, blacks, and Asian Americans. Latino advocacy groups like Mi Familia Vota work to engage and register voters in their local communities.




FIGURE

Percentage of population in poverty (U.S. average = 15.5)

5.2

Poverty and Race, 2014
Carefully examine these maps.
 What is the relationship between
 poverty and minority population? How
 do you think these patterns might 
 affect the politics of civil rights policies 

20.0 or more
WA OR
ID

NV
CA	UT

18.0 to 19.9



MT	ND
WY	SD
NE
CO
KS

15.5 to 17.9	11.0 to 15.4	Less than 11.0




MI	VT NH ME
MN
 (
NY
)WI	MA
RI
IA	PA	CT
 (
DE
)IL	IN  OH	NJ
WV

 aimed at reducing discrimination in the
 workplace or housing? 

MO
 (
NM
)AZ	OK
AR

KY	VA
TN	NC
SC

MD
D.C.

 (
AK
)Sources: Poverty data from U.S. Census Bureau, 2014 American Community Survey, www.census.gov/acs; race data from U.S. Census Bureau, 2012 Statistical Abstract, Population Table 18, “Resident Population by
Hispanic Origin and State: 2010,” www.census.	HI
gov/compendia/statab/2012/tables/12s0018. pdf (accessed 11/3/12).


TX	LA

MS AL GA

FL

Percentage of population that is white

90–94.4

80–89.9

70–79.9

45–69.9

22.7–44.9



WA

OR	MT	ND
ID	MN



MI	VT NH ME

WY	SD
NV	UT	NE
CA	CO
KS

WI	MA
 (
NY
)RI
IA	PA	CT
IL	IN   OH	NJ
 (
VA
)MO		WV	DE KY		MD

AZ	NM	OK
AK
TX

AR	TN		NC SC
MS   AL	GA
LA

D.C.


FL
HI




in 2015 wassimilartothatof blackfamilies. Whilewhitemedianhouseholdincome (that is, incomefromwages, salaries, interest, anddisability andunemployment payments) was $62,950 in 2015, black medianhouseholdincome was $36,898 (58.6 percentof whitefamily income) and Hispanic medianhouseholdincomewas$45,148 (71.7 percentof whitefamily income).22 Moreover, thegapinoverall wealthismuch more dramatic. Theaveragewhitehousehold has more thansix timestheassetsof the typical nonwhitefamily. In 2013, themedianhouseholdnetworth(thatis, thesumof all assets, including houses, cars, andstock) was$142,000 forwhitesand$18,100 for
nonwhites.23 Poverty isnotdistributedequally throughoutthe United Statesbutrather isconcentratedinareaswheretheminority populationisthehighest(see Figure 5.2).

[bookmark: Criminal Justice and Hate Crimes][bookmark: _bookmark78]Otherindicatorsshowsimilarpatterns. Forexample, therateofblackadultmale unemploymenthasbeenabouttwiceashighasthatofwhiteadultmaleunemployment for thepast 45 years. Oneverymeasureofhealth—lifeexpectancy, infectiousdiseases, infantmortality, cancerrates, heartdisease, andstrokes—thegapsbetweenwhites andblacksarelargeand, insomecases, increasing.24 Currentresearchsuggeststhat racial disparitiesinhealthoutcomesmaybecausedinpartbygovernmentpoliciesand business-related decisions. Broadly labeled “environmental racism,” these practices mean that minoritygroupsaremuch more likelytoliveinareasaffectedbypollution, toxic waste, and hazardous chemical sites.25 Oneofthemostextremeexamplesofthis came tolightinlate 2015 andearly 2016 in Flint, Michigan. In 2014, tosavemoney, the cityswitchedthepublicwatersupplyfrom Lake Hurontothe Flint River. Thepoor, majority-black residents of Flintsoon reported discolored, foul-looking water, but city
andstateofficialsignoredtheircomplaints. Researchersdemonstratedthatlevelsoflead inthewaterfarexceededsafelevels. Manyresidentshadelevatedlevelsofleadintheir blood, among other serious healthissues. President Obama declared thecityadisaster areaandaidwasprovidedinearly 2016, butpermanentdamagehadalreadybeendone.26

Criminal justice and hate crimes
Thegreatestdisparity betweenracial minoritiesandwhitesmay beinthecriminal justice system. Recently, tensions have beenhighbetween minority communities and thepoliceinthewakeof dozensof casesof policeshooting unarmedblackmen. In 2015, policekilled 1,139 peopleinthe United States; of those, 223 wereunarmedand 75 were
[image: ]African Americans(see What Dothe Numbers Say?).27 Mostof theseinvolvedtragic circumstancesinwhichpolicewereacting appropriately givenexisting protocol. But several highly publicizedcasesreveal negligentand, insomecases, criminal behavior by policeofficers. In 2013, following theacquittal ofaneighborhoodwatchmember, George Zimmerman, forshooting anunarmed 17-year-old African American, Trayvon Martin, agroup called Black Lives Matter was formed.28 Thenextyearin Ferguson, Mis- souri, thousandsof protestersgatheredtocall attentiontothekilling of anunarmed man, Michael Brown, by apoliceofficer. Theofficerwasacquitted, butaninvestigation bythe Departmentof Justicefoundpatternsof discriminatory behaviorbythe Fergu- son Police Department. In 2015 and 2016, otherhigh-profilecasesof unarmed African Americansbeing killedby officershappenedin Cleveland, Baltimore, Chicago, Staten Island, Baton Rouge, and Minneapolis–St. Paul. Onecasein North Charleston, South Carolina, ledtotheofficerbeing chargedwithmurder. Following adaytimetrafficstop
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Dylann Roof is shown here after his arrest for shooting and killing nine people during a prayer service in a church in Charleston, South Carolina. A mourner outside the church is overcome with grief.
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[bookmark: The Policy-Making Process and Civil Righ][bookmark: Social Movements][bookmark: _bookmark79][image: ]There have been dozens of high- profile cases in recent years of police officers shooting unarmed black men. Michael Slager, a North Charleston, South Carolina, police officer, is shown here shooting Walter Scott following a traffic stop for a broken taillight.
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There are very few African- American men in this country who haven’t had the experience of being followed when they were shopping in a department store. That includes me.
—President Barack Obama
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for abroken taillight, Officer Michael Slagershot Walter Scottinthebackeighttimes from 15 to 20 feetaway as Scottwasrunning away, andliedaboutwhathappenedto cover up hiscrime. A bystander’s video showed themurder andled to hisarrest. Slager’s trial wasunderway asthiseditionwenttopress(November 2016).
Racial profiling subjectsmany innocentblackstointrusivesearches. Inaddition, blacks arenot only more likely than whites to be convicted for the same crimes but also likely toservelongersentences.29 And African Americansandotherminoritiesare subjected to hate crimes much more frequently than whites. According to the FBI hate- crimestatistics, in 2014 nearly two-thirdsof race-relatedhatecrimesinthe United Stateswere“anti-black,” whileonly 23 percentwere“anti-white”(justunderhalf of all hatecrimesareracebased). Thismeansthattherateof anti-black hatecrimesisnearly fivetimeswhatwouldbeexpectedbasedonthepercentageof African Americansin
the United States, whiletherateof anti-whitehatecrimesisaboutone-thirdashighas would beexpected.30 Oneof themostextremehatecrimesinrecentyearshappenedin 2015 when Dylann Roof, a 21-year-old white supremacist, shot andkilled ninepeople at a Biblestudy inthehistoric Emanuel African Methodist Episcopal Churchin Charles- ton, South Carolina. Roof later confessed thathe was trying to ignite a race war.
Thisbackdropof racial inequality, discrimination, andviolencedrivescivil rights activiststopushtheiragendainthethreebranchesofgovernment: legislative, execu-
tive, andjudicial. Insomeinstances, activistswork inseveral arenassimultaneously; in others, they seek redress in one arenaafter exhausting alternatives inthe others. The civil rightsmovement, whichwascrucial intheearly policy successes, alsocontinuesto mobilize from thegrass roots.
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)The policy-making process and civil rights
Ourcivil rightspoliciesareproducedby several key players. First, thepublic becomes involvedthroughsocial movementstoputpressureonthepolitical systemtochange. But Congress, the president, andthe courts all alsoexert their own influence on poli- ciesthatdefinecivil rights.

Social movements
Fromtheearly women’srightsmovementandabolitionistsof thenineteenthcentury to thegay rightsandcivil rightsmovementsof themid-twentiethcentury, activistshave





Total People Killed by Police in 2015, by Race
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WHAT DO
THE NUMBERS SAY?

Racial
Inequality in Law
 (
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)Enforcement
Recent events in Ferguson, Missouri, Baltimore, Maryland, and Staten Island, New York, among other places, have touched off a nationwide debate about fairness in
law enforcement. Do racial inequalities exist in law enforcement? What do the numbers say?

Source: “The Counted: People Killed by Police in the US,” The Guardian, www.theguardian. com/us-news/ng-interactive/2015/jun/01/ the-counted-police-killings-us-database# (accessed 8/15/16).
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Think about it
· For all victims (total and unarmed), what racial category had the highest number of deaths? What racial category had the highest number per million people? What do you think accounts for this difference?
· Is there a greater racial disparity in the first chart that shows all people killed by police, or the second chart that shows unarmed people?
· What, if anything, surprises you about these numbers? Why?


The policy-making process andcivil rights	135






































[image: ]


Four African-American college students protest at a whites-only lunch counter in Greensboro, North Carolina. These sit-ins spread throughout the South in 1960 as civil rights activists were able to put pressure through their nonviolent protests on businesses to integrate.

pressuredthepolitical systemtochangecivil rightspolicies. Throughcollectiveaction, thesesocial movementshavemadesurethatsuchcontroversial issuesremainedonthe policy agenda.
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)Womenstartedtopushfortherighttovoteataconventionin 1848 at Seneca Falls, New York. Subsequently, aconstitutionalamendment togivewomen therighttovotewas regularly introduced in Congress between 1878 and 1913 but never was passed, despite theeffortsofwomensuchas Susan B. Anthonyand Elizabeth Cady Stanton. Afterapar- allelmovementatthestatelevelhadsomesuccess, the Nineteenth Amendment, giving women therighttovote, wasfinallypassedin 1919 andratifiedin 1920 (see Figure 5.3).
Thecivil rightsmovementof the 1950sand 1960s, aimedatending segregationand guaranteeing equal political andsocial rightsforblacks, is themostfamousexample of asuccessful social movement(see Figure 5.4). Althoughthe Brownv. Boardof Edu- cation decision, whichstruckdownsegregationinpublic schools, gavethemovement aboost, mostsouthernblackssaw littlechangeintheirdaily livesaftertheruling. As white school boards andlocal governments resisted integration, black leaders became convinced thatthe only way to change the laws was to getthe public, both black and white, todemandchange.
Thesparkcamein 1955 in Montgomery, Alabama, when Rosa Parksrefusedtogive up herseat on a bus to a white person, as she was required to do by law. When she was arrested, local civil rightsleadersorganizedaboycottof thebuscompany. Whites
in Montgomery triedtostoptheboycott, including arresting andfining blackswho
[image: ]arrangedacarpooling systemtogettowork: peoplewaiting for aridewerearrested for loitering, andcarpool driverswere arrestedforlacking appropriateinsuranceorhaving toomany peopleintheircar. Martin Luther King Jr., thegroup’selected leader, wassubjectedtoharassment andviolence—his house was firebombed, andhewasarrestedseveral times. Finally,
afederal districtcourtruledthatthesegregationpolicy was unconstitutional andthe Supreme Courtupheldtheruling.
Nonviolent Protest In 1960, fourblackstudentsin Greens- boro, North Carolina, wenttoasegregatedlunchcounterat
alocal Woolworth’s andasked to beserved. They waited for anhourwithoutbeingservedandhadtoleavewhenthestore closed. When 20 studentsreturnedthenextday, nationalwire
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)servicespickedupthestory. Withintwoweeks, thesit-insspreadto 11 cities. Insome cases, thestudentsencounteredviolence; inothers, theyweresimplyarrested. However, theycontinuedtorespondwithpassiveresistance, andnewwavesofprotestersreplaced thosewhohadbeenarrested. The Student Nonviolent Coordinating Committee(SNCC) was created to coordinate the protests. The Greensboro Woolworth’s was integrated on July 26, 1961, buttheprotestscontinuedinothercities. By August 1961, thesit-inshad 70,000 participantsandtherehadbeen 3,000 arrests.31 Thesit-insmarkedanimport- antshiftinthetacticsofthecivilrightsmovementawayfromthecourt-basedapproach andtowardthenonviolentcivildisobediencethathadbeensuccessfulin Montgomery.
Thenextsignificanteventsoccurredin Birmingham, Alabama, whichexperienced 18 unsolvedbombingsof blackchurchesandhomesinasix-yearperiod. During a peaceful protestin 1963, Martin Luther King Jr. andmany otherswerearrested. While insolitary confinement, King wrotehis“Letterfromthe Birmingham Jail,” aneloquent statementoftheprinciplesofnonviolentcivil disobedience. Responding towhitereli- giousleaderswhosaidthat King’sactionswere“unwiseanduntimely” andthat“when rightsareconsistently denied, acauseshouldbepressedinthecourtsandinnegoti- ations among local leaders, andnotinthestreets,” King wroteajustificationforcivil disobedience, asserting thateveryonehadanobligationtofollow justlawsbutanequal obligation tobreak unjustlaws.
Public Opinion and Legislative Action Following King’sreleasefromjail, the situation escalated. The protest leaders decided to use children inthenext round of demonstrations. Aftermorethan 1,000 childrenwerearrestedandthejailswereover- flowing, thepoliceturnedfirehosesandpolicedogsonchildrentrying tocontinuetheir march. Mediacoverageturnedpublic opinioninfavorof themarchersasthecountry expressed outrageovertheviolence in  Birmingham.  Similarprotestsoccurredinover 100 southerncities.
Massprotestbecamethepreferredtool ofmany othersocial movementsforcivil rightsandothercauses. Vietnam Warprotestersmarchedon Washingtonby thehun- dredsofthousandsinthelate 1960sandearly 1970s. Likewise, thewomen’srights, gay rights, andenvironmental movementshavestagedmany massdemonstrationsin Washingtonandothermajorcities.
Most recently, large-scaledemonstrations against Wall Streetandinternational organizations, such asthe International Monetary Fund andthe World Trade Orga- nization, havesweptthenation. The Occupy Wall Streetmovement, whichstartedin
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FIGURE 5.4

African American Civil Rights Time Line
September 9
The Federal Civil Rights Act prohibits




Government Action

May 17
U.S. Supreme Court rules segregated schools are unconstitutional in the Brown v. Board of Education decision.

1954

discrimination.

September 23
President Eisenhower sends troops to escort black students into a white high school in Little Rock, Arkansas.














Social Movement





December 1
Rosa Parks is arrested for refusing to move to the back of a bus in Montgomery, Alabama.

1955




February 1
Black college students, refused service at a lunch counter in Greensboro,
North Carolina, launch a sit-in.

1960


May 4 Freedom Riders test a Supreme Court decision that integrated interstate bus travel, sparking violence.

1961


Source: Adapted from “Key Moments in Civil Rights History,” Ann Arbor News, January 11, 2004, www.mlive.com.






September 2011, spreadtomorethan 1,500 cities in 82 nations. Modeling theiractions afterthenonviolentprotestsof thecivil rightsera, protestersoccupiedpublic spaces to make theirviews known. The Occupy movement’s slogan “Wearethe 99%” drew
attention toincome inequality and helped setthe tone forthe 2012 presidential election. Conservativeactivists, suchasthoseinthepro-lifemovement, havealsousednonvi- olent protest, sit-ins, andmassdemonstrations. Protestsagainst President Obama’s policiesearly in 2009 evolvedintothe“Tea Party” movement(evoking the Boston Tea Party of the American Revolution). Rootedinanoppositiontohightaxesandactivist government, the Tea Party movementorganizedprotestson Tax Day (April 15, 2009)
thatdrew morethan 300,000 peoplein 346 cities.32 Clearly, thelegacy of thecivil rights movement hasbeen notonly tohelpchangeunjustlawsbutalsotoprovideanew tool for political actionacrossabroadrangeof policy areas.
Thistool hasevolvedinthemostrecentperiodtocombinethepowerof social media andmassprotest. #BlackLivesMatterstartedin 2013 onsocial media, butexpandedin 2014–2016 toorganizemassprotestsagainstpolicekillingsinmany citiesacrossthe country.










[bookmark: The Courts][bookmark: _bookmark80]July 2
President Johnson signs the Civil Rights Act.


August 6
The Federal Voting Rights Act prohibits denying anyone the vote on the basis of color or race.





April 16

1964

1965



February 21

Martin Luther King Jr. writes his “Letter from the Birmingham Jail,” defending nonviolent civil disobedience against unjust laws.
August 28
Martin Luther King Jr. delivers his “I Have a Dream” speech at the March on Washington.

September 15

Malcolm X is shot and killed in New York.
March 7
Six hundred voting rights marchers are attacked by police with clubs and whips on the Edmund Pettus Bridge outside Selma, Alabama. On March 21, about 3,200 marchers

Four girls are killed when a Baptist church in Birmingham, Alabama,
is bombed.

June 21
Three civil rights workers are murdered outside Philadelphia, Mississippi.

head out again on a four-day march to Montgomery in support of voting rights.

April 4
Martin Luther King
Jr. is slain in Memphis, Tennessee.
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The Courts
The Supreme Courthasplayedanimportantroleindefining civil rights. Inthe
mid-twentiethcentury, thejusticesmovedaway fromthe“separatebutequal” doc- trine, requiredthedesegregationof public schools, andupheldlandmarkcivil rights legislation passedby Congress. Morerecently, they have expanded civil rightsfor
women andthe LGBTQcommunity, butthey alsohaveendorseda“color-blind” posi- tionthatsomeseeasamovementaway fromprotecting civil rights.

Challenging “Separate but Equal” in Education Inthe 1930s, the NAACP, which was established to fightforequal rightsforblackpeople, startedaconcerted efforttonibbleaway atthe“separatebutequal” doctrine. Ratherthantackling segre- gationhead-on,  the   NAACPchallengedanaspectofsegregationthatwouldbefamiliar to the Supreme Court justices: the ways in which states kept blacks out of all-white law schools.
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[image: ]A 15-year-old civil rights demonstrator, defying an anti-parade ordinance,
is attacked by a police dog in Birmingham, Alabama, on May 3, 1963.
The next day, during a meeting at the White House, President Kennedy discussed this photo, which had appeared on the front page of the
New York Times. Reaction against this police brutality helped spur Congress and the president to enact civil rights legislation.
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of African-Americanstudentsand 79 percentof Latinostudentsattend schools that are majority minority. Source: U.S. News& World Report

The Court’sfirstruling inthisareacamein 1938, inacasefrom Missouri. Herethe statepaidblackstudents’ tuitiontoattendanout-of-stateschool, whilewhitestudents attendedthein-stateschool tuition-free. Thestatedefendedthepracticeunderthe “separate butequal” doctrine, butthe Courtrejectedthesearguments. Thebottom linewasthatwhitestudentscouldattendlaw school inthestateandsimilarly qualified blackstudentscouldnot, whichviolatedthe Fourteenth Amendment’sequal protec-
tionof thelaws.33
Anothercasechippedaway attheprincipleof “separatebutequal” itself. In 1950, Texas hadaseparatelaw school forblackstudents, butthisschool hadonly fourpart- timefaculty, nolibrarianinthelaw library, andalibrary withfew of thepromised
books. Thesituationhadstartedtoimproveafterthecasewasunderway, butthe Court ruledthatthiswasnotgoodenough. Therewereintangibleaspectsof thequality of law school, suchastheschool’sreputation, the“positionandinfluenceof thealumni,” and“traditionsandprestige.” Thisruling camevery closetosaying that“separatebut equal” was a contradiction in terms, but the Court stopped just short of reaching that conclusion.34
Afterthesevictories, thesignalsincreasingly indicatedthatthe Supreme Courtwas ready to strike downthe“separate but equal” doctrine. As background, in addition to
thelaw school cases, in 1948 the Courthadruledthat“restrictivecovenants”—clauses inreal estatecontractsthatpreventedaproperty ownerfromselling toan African American—couldnotbeenforcedby stateorlocal courtsbecauseofthe Fourteenth Amendment’sprohibitionagainstastatedenying blacksthe“equal protectionofthe laws.” This application of the Fourteenth Amendment was expanded inthe landmark ruling Brownv. Boardof Education.
The Brown casearrivedonthe Court’sdocketin 1951, waspostponedforargument untilafterthe 1952 elections, andwasre-arguedin December 1953. Thepostponement
wasintentional, becausethe Courtknewthatafirestormwouldensue. Initsunanimous decision the Courtruled: “Inthefieldofpubliceducation, thedoctrineofseparatebut equal has no place. Separate educational facilities areinherently unequal, depriving the plaintiffs oftheequalprotectionofthelaws.”35 Thecasewassignificantnotonly because it requiredallpublicschoolstodesegregatebutalsobecauseitusedtheequalprotection clause of the Fourteenth Amendmentina way that had potentially far-reaching conse- quences. Also, even though thedecision didnot rulesegregation unconstitutional inall contexts, Brown providedanimportantboosttothecivilrightsmovement.

The Push to Desegregate Schools In 1955, Brownv. Boardof Education II addressed theimplementation of desegregation and required the states to “desegre- gate withall deliberate speed.”36 Theoddchoiceof words,“all deliberatespeed,” was read asasignal by southerners thatthey couldtaketheirtimewithdesegregation. The phrase doesseem tobecontradictory: being deliberate doesnotusually involve being speedy. Southernstatesengagedin“massiveresistance” tothedesegregationorder. Insomecases, they evenclosedpublic schoolsratherthanintegratethem—andthen reopenedtheschoolsas“private,” segregatedschoolsforwhichthewhitestudents received governmentvouchers. However, Maryland, Kentucky, Tennessee, Missouri, andthe Districtof Columbiadesegregatedtheirschoolswithintwoyears.
Eight years after Brown I, little had changed in the  Deep  South: fewer  than 1  per- cent of black children attended school with white children.37 Through  the  1960s,  the courts had to battle against the continued resistance to integration. In 1971, the Court shifted its focus from de jure segregation (segregation mandated by law) to de facto segregation (segregation that existed because of segregated housing  patterns)  and approved school busing as a tool to integrate schools.38 This approach was extremely controversial. The Court almost immediately limited the  application  of  busing by  rul- ing in a Detroit case that busing could not go beyond the boundaries of a city’s school district: students did not have to be bused from suburbs to  cities  unless  it  could  be shown that the school district’s lines were drawn  in  an  intentionally  discriminatory way.39 This rule encouraged “white  flight”  from  the  cities  to  the  suburbs  in  response to court-ordered busing.
The Supreme Courtretreatedfurtherfromenforcing desegregationin 1991 whenit ruledthataschool  districtcouldbereleasedfromacourt-ordereddesegregationplan if thedistricthadtaken“all practicablesteps” todesegregate. Furthermore, districts do nothavetoaddresssegregationinpublic schoolsthatiscausedby segregatedhous- ing.40 The Courtruledin 1995 thatlow minority achievementscoresarenotevidence of adistrict’sfailuretodesegregate, anditsaidthatschool districtscannotbeforced by thecourtstospendmoney toestablishmagnetschools withspecial programsthat
couldattractwhitestudentsfromthesuburbs.41 Inasignificantrecentdecision, in 2007 the Courtinvalidatedvoluntary desegregationplansimplementedby public school districtsin Seattleand Louisville. Bothdistrictssetgoalsforracial diversity anddenied assignmentrequestsif they tippedtheracial balanceaboveorbelow certainthresh- olds. Inthesecases, thediscrimination wasagainstwhitestudents whowantedtobe
inschoolswithfew minority students, ratherthanblack studentswhowantedtobein integratedschools.42
Expanding Civil Rights Othersignificantrulingsinthe 1960sstruck downstate laws thatforbidinterracial marriages(16 stateshadsuchlaws), upheldall significant partsofthe Civil Rights Act, andexpandedthescopeofthe VRA. Incentral cases, the justices ruledthat Congress had thepower to eliminatesegregation in public places, such as restaurants andhotels, underthe commerce clause of the Constitution.
Oneimportantareaof caseswasinemploymentlaw. In 1971, the Courtruledthat employment tests, suchaswritten examsorgeneral aptitudetests, thatarenotrelated tojobperformanceandthatdiscriminateagainstblacksviolatethe 1964 Civil Rights Act.43 Thismeantthatif theemploymentpracticehadabad effect onaracial groupit didn’tmatterwhetherornotthediscriminationwas intended. The Supreme Courtand Congresshavegoneback andforthindefining thisconcept, butitisstill importantin workplace discriminationsuits. (Seealso Nuts& Bolts 5.1.)
The Color-Blind Court and Judicial Activism Recently, the Supreme Courthas beengradually imposing a“color-blindjurisprudence” overnumerousissues. One













de jure
Relating toactionsorcircumstances
thatoccur“by law,” suchasthelegally enforcedsegregationofschoolsinthe American Southbeforethe 1960s.

de facto
Relating toactionsorcircumstances
[image: ]thatoccuroutsidethelaw or“by fact,” suchasthesegregationof schoolsthat resultedfromhousing patternsand otherfactorsratherthanfromlaws.
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Busing students from one school district to another in the interest of desegregation has been controversial since the 1960s. In 2007, the
Supreme Court invalidated voluntary desegregation plans in Louisville and Seattle school districts.




NUTS
& BOLTS 5.1

Race-Related Discrimination as Defined by the Equal Employment Opportunity Commission


Race/Color Discrimination
Racediscriminationinvolvestreatingsomeone(anapplicantoremployee) unfavorablybecausehe/sheisofacertainraceor becauseofpersonalcharacteristicsassociatedwithrace(suchashairtexture, skincolor, orcertainfacialfeatures). Color discrim- inationinvolvestreatingsomeoneunfavorablybecauseofskincolorcomplexion.... Discriminationcanoccurwhenthevictimand thepersonwhoinflictedthediscriminationarethesameraceorcolor.
Race/Color Discriminationand Work Situations
The lawforbidsdiscriminationwhenitcomestoanyaspectofemployment, includinghiring, firing, pay, jobassignments, promo- tions, layoff, training, fringebenefits, andanyothertermorconditionofemployment.
Race/Color Discriminationand Harassment
It is unlawfultoharassapersonbecauseofthatperson’sraceorcolor. Harassmentcaninclude, forexample, racial slurs, offensive orderogatoryremarksaboutaperson’sraceorcolor, orthedisplayofraciallyoffensivesymbols. Althoughthelawdoesn’tprohibit simpleteasing, offhandcomments, orisolatedincidentsthatarenotveryserious, harassmentisillegalwhenitissofrequentor severe thatitcreatesahostileoroffensiveworkenvironmentorwhenitresultsinanadverseemploymentdecision(suchasthevic- timbeingfiredordemoted). Theharassercanbethevictim’ssupervisor, asupervisorinanotherarea, acoworker, orsomeonewhois notanemployeeoftheemployer, suchasaclientorcustomer.
Race/Color Discriminationand Employment Policies/Practices
An employmentpolicyorpracticethatappliestoeveryone, regardless ofraceorcolor, canbeillegalifithasanegativeimpactonthe employmentofpeopleofaparticularraceorcolorandisnotjob-relatedandnecessarytotheoperationofthebusiness.

Source: U.S. Equal Employment Opportunity Commission, “Race/Color Discrimination,” www.eeoc.gov (accessed 10/4/12).






significant areawasthe 1992 racial redistricting inwhich 15 new U.S. Housedistricts weredrawntohelpelect African Americansand 10 districtsweredrawntohelpelect Latinomembers. Theresulting dramatic changeinthenumberof minoritiesin Con-
gress(morethan 50 percent) wasrootedinthe 1982 amendmentstothe VRA. Insteadof mandating afair process, this law and subsequent interpretation by the Supreme Court mandatedthatminoritiesbeableto“electrepresentativesof theirchoice” whentheir numbers andconfigurationpermit. Asaresult, thelegislativeredistricting process now hadtoavoiddiscriminatory results ratherthanbeing concernedonly withdiscrim- inatory intent.
However, inseveral decisions, starting withthe 1993 case Shawv. Reno, the Supreme Court’sadherencetoacolor-blindjurisprudencehasthrowntheconstitutionality of black-majority districtsintodoubt. The Courthasruledthatblack-majority districts arelegal aslong asthey are“doneright,”44 butithasconsistently heldthatif raceisthe predominantfactorindrawing districtlinesthedistrictsareunconstitutional because they violatetheequal protectionclauseof the Fourteenth Amendment. Basedonthis reasoning, black-majority districtsin North Carolina, Georgia, Louisiana, Virginia, Texas, and Floridawerefoundtobeunconstitutional. Inthemostrecentcase, in 2001, the Courtupheldthere-drawn 12th Districtin North Carolina, whichnolongerwasa blackmajority, arguing thatwhenraceandpartisanshiparesointertwined—asthey arewhen 90 percentof African Americansvotefora Democratic candidate—plaintiffs

cannotassumethat African Americanswereplacedtogetherforracial reasons. This ruling opensthedoorforagreaterconsiderationof racethanhadbeenallowedinthe previouscases. However, racial redistricting isanunsettledareaof thelaw.45
The Courtalsostruckdownanimportantpartof the 1965 VRA ina 2013 ruling.
Thiscaseconcernedthe“coverageformula” thatdetermineswhichstateshavetoget approval fromthe Justice Departmentbefore implementing changes inanelection law or practice (such as redistricting or moving thelocation of apolling place). This “preclearance” provisionof thelaw wasviewedasoneof thebestwaystostopdiscrim- inatory voting practicesbecauseitcouldpreventthembeforethey wereimplemented,
ratherthanhaving towaituntil they wentintoeffect. The Courtruledthatthecoverage formula wasanunconstitutional  burdenonthecoveredstatesandwasaviolationof the Tenth Amendment.46
Theracial redistricting andvoting rightscasesillustratethatthe Supreme Courtis increasingly activistincivil rights. It isgenerally unwilling todefertoany otherbranch of governmentthatdisagreeswithitsviewof discriminationandequal protection(see Chapter 13 foradiscussionof judicial activism). Insomeperiods, judicial activismmay servetofurthercivil rights, asinthe 1950sand 1960s, ortolimitthem, asintherecent period.
Women’s Rights The Supreme Courthasalso beencentralinshapingwomen’scivil rights. Untilrelativelyrecently, the Courtdidnotapplythe Constitutiontowomen, despite the Fourteenth Amendment’slanguagethatstatesmay not deny any person the equal protection of the laws. Apparently, womenwere not regarded aspeople when it came topolitical andeconomicrightsinthenineteenthandearlytwentiethcenturies. These protectionistnotionswerefinallyrejectedinthreecasesbetween 1971 and 1976, when the Courtmadeitmuchmoredifficultforstatestotreatmenandwomendifferently.
Thefirstcaseinvolvedan Idahostatelaw thatgaveamanpriority overawoman when they were otherwise equally entitled to execute aperson’s estate. This law was justified onthe“reasonable” groundsthatitreducedthestatecourts’ workloadby hav- ing anautomatic rulethatwouldlimitchallenges. Butthe Courtruledthatthelaw was arbitrary, didnotmeetthe“reasonableness” test, andthereforeviolatedthewoman’s equal protectionrightsunderthe Fourteenth Amendment.47 Thesecondcaseinvolved afemaleairforceofficerwhowantedtocountherhusbandasadependentforpurposes of healthandhousing benefits. Underthelaw atthetime, amilitary mancouldauto- matically count hiswifeasadependent, but awoman could claim herhusband only if shebroughtinmorethanhalf thefamily income. The Courtstruck downthispractice, saying thatprotectionistlaws,“inpractical effect, putwomennotonapedestal, butin acage.”48
Thesetwocasesstillreliedonthe rational basis test fordiscriminationbetweenmen
andwomen. Itwasn’tuntil 1976 thatthe Courtestablishedtheintermediatescrutiny test (see Chapter 4) inacaseinvolving thedrinkingage. Inthe early 1970s, some states had alowerdrinkingagefor womenthanfor men on the“reasonable (or rational) basis” that 18- to 20-year-oldwomenaremorematurethanmenofthatage(andthuslesslikely to abuse alcohol). Thenewintermediate scrutiny standard meantthatthegovernment’s policy mustbe“substantially related” toan“importantgovernmentobjective” tojus-
tify theunequaltreatmentofmenandwomen, sothelawwasstruckdown.49
Beforethiscase, only twostandardsservedtoapply the Fourteenth Amendment to differentcategoriesof people: therational basistestandthestrictscrutiny test. Thestrictscrutiny testgaveracial minoritiesthestrongestprotectionasthe“suspect classification” underthe Fourteenth Amendment, andstipulatedthattheremustbea
“compelling stateinterest” todiscriminateamong peopleif raceisinvolved. Theother standard, therational basistest, saidthatitwasacceptabletodiscriminateagainst





































rational basis test
Theuseof evidencetosuggestthat differencesinthebehaviorof two groupscanrationalizeunequal
treatmentof thesegroups.

agroup of people aslong asthere was a“rational basis” for that state law. Today, for example, statescanpassdrinking lawsthatallow only thosewhoare 21 andolderto drinkonthegroundsthattraffic fatalitieswill belowerwiththatdrinking agerather thanunderalaw thatallows 18-year-oldstodrink(see How It Works: Civil Rightsinthis chapter). Theintermediatescrutiny standardgiveswomenstrongerprotectionsthan
therational basistest, butthisstanderdisnotasstrong asstrictscrutiny.
Themoreaggressiveapplicationof the Fourteenth Amendmentforwomenhelped inproviding themtheequal protectionof thelaws, asshownina Courtdecisionthat struck downthe Virginia Military Institute(VMI) male-only admissionpolicy. The
ruling statedthat VMIviolatedthe Fourteenth Amendment’sequal protectionclause becauseitfailedtoshow an“exceedingly persuasivejustification” foritssex-biased admissions policy.50
Two otherareaswherethe Courthelpedadvancewomen’srightswereaffirma- tiveactionandprotectionagainstsexual harassment. In 1987, the Courtapproved
affirmativeactioninacaseinvolving awomanwhowaspromotedoveramandespite thefactthathescoredslightly higherthanshedidonatest. The Courtruledthatthis was acceptabletomakeupfor past discrimination.51 The Courtmadeiteasiertosue employers forsexual harassment in 1993, saying that awomandidnothavetoreach
thepointof anervousbreakdownbeforeclaiming thatshewasharassed; itwasenough todemonstrateapatternof“repeatedandunwanted” behaviorthatcreateda“hostile workplace environment.”52 Laterrulingsstatedthatif asingleactisflagrantthecon- ductdidnothavetoberepeatedtocreateahostileenvironment.
The Courthasalsorestrictedtherightsof womeninsomeinstances. In 1984, it
ruledthat Title IX of the Education Amendmentsof 1972, whichprohibitssex discrim- inationin“any educationprogramoractivity receiving Federal financial assistance,” applied to private colleges anduniversities in which students received federal financial aid. However, inablow toequaltreatmentforwomen, the Courtsaidthatonly thepro- gramsreceiving federal fundscouldnotdiscriminate, ratherthantheinstitutionasa whole. Thisruling releasedmany athletic programsfromtheirobligationtoprovide equal opportunity forwomenathletes.53 Congressoverturnedtheruling withthe Civil Rights Restoration Actin 1988.
More recently, Lilly Ledbettersued Goodyear Tire& Rubber Company becauseshe had received lower pay thanmendoing the same work over a 20-year period, which she claimed was gender discrimination. However, the Court rejected her claim, saying thatshedidnotmeetthetimelimitrequiredby thelaw, asthediscriminationmust
haveoccurredwithin 180 daysof theclaim; thisoverturnedthelong-standing policy of the EEOC—the Equal Employment Opportunity Commission—whichheldthateach new paycheck restartedthe 180-day clockasa new actof discrimination.54 Dissenters pointedoutthatpay discriminationusually occursinincrementsoverlong periods, so it wouldbeimpossibletorecognizeunequal pay within 180 daysof aninitial paycheck. Congressoverturnedthe Court’sdecisionandrestoredtheoldstandardin  January 2009 by passing the Lilly Ledbetter Fair Pay Act. But as Figure 5.5 shows, significant pay disparities between menandwomen remain throughout much of the United States. Early in 2016, President Obama issued anexecutive order requiring companies to report to thefederal government what they pay employees by race, gender, and ethnic- ity. Hesaid,“Womenarenot getting thefairshotthatwebelieveevery single American deserves.”55
Gay Rights The Supreme Court has a similarly mixed record on gay rights. The Court’s decisions in early cases were not supportive of gay rights. One of the first
cases concerned Georgia’s law banning sodomy. The Supreme Court ruled in Bowers
v. Hardwick (1986) that homosexual behavior was not protected by the Constitution
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)and that state laws banning it could be justified under the most lenient “rational basis” test.56
Aftercaseswhereitsidesteppedtheissue, the Courtfirstendorsedcivil rightsfor gays in 1996. Herethe Courtstruck downanamendmenttothe Coloradostateconsti- tutionthatpreventedthemfromsuing fordiscriminationinemploymentorhousing. The Courtsaidthattheamendmentviolatedgays’ equal protectionrightsbecauseit “withdrew from homosexuals, but no others, specific legal protectionfromtheinju-
riescausedby discrimination.”57 Animportantruling camein 2003 inacaseinvolving two Houstonmen. Aswediscussedin Chapter 4, John Geddes Lawrenceand Tyron Garnerwereprosecutedforsame-sex sodomy (whichwasillegal in Texas) afterpolice
found themhaving sex in Lawrence’sapartment. The Supreme Courtruledinahistoric 6–3 decisionthatthedueprocessclauseof the Fourteenth Amendmentguarantees freedomof notonly thought, belief, andexpressionbutalsocertainintimateconduct (including homosexual relations).58
The Supreme Courtissuedtwo importantrulings onsame-sex marriage in 2013.
The first case was a narrow ruling thatreinstatedsame-sex marriage in California but didnotaffectany otherstate. The secondcase was amore far-reaching decisionthat struck downthe Defense of Marriage Act(DOMA) as a violationof the Fifth Amend- ment’s due process clause. The majority opinionsaidthatthe federal government cannotdeny benefits to same-sex couples who are legally marriedunderstate law.
The gradual movementtowardendorsing same-sex marriage culminatedin 2015 in the landmark ruling Obergefell v. Hodges, which legalizedsame-sex marriage inall 50 states (formore onthe Supreme Court’s ruling inthis case, see How It Works: The
Court System in Chapter 13).59 The 5–4 ruling saidthatthe fundamental rightto marry is guaranteedby boththe due process clause andthe equal protectionclause of the Fourteenth Amendment.
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The Constitution promises liberty to all within its reach . . . [and] extend[s] to certain personal choices central to individual dignity and autonomy, including intimate choices that define personal identity and beliefs.
—Supreme Court’s majority opinion in Obergefell v. Hodges

[bookmark: How It Works: Civil Rights ][bookmark: _bookmark81]How it works: in theory
Civil Rights




Cases Involving
“Suspect Classification”
(race, ethnicity, creed, or national origin)
Strict Scrutiny Test


Cases Involving Sex or Gender Equality
Intermediate Scrutiny Test

Cases Involving Age, Economic Status,
or Other Criteria
Rational Basis Test



1. Is unequal treatment justified by a “compelling state interest”?

1. Is the discriminatory policy “substantially related” to an “important government objective”?
1. 
Is the law rationally related to furthering a legitimate government interest?

no	no	no


discrimination is illegal

discrimination is illegal

discrimination is illegal




2. Is unequal treatment
the “least restrictive” option?
no

discrimination is illegal

2. Is the discrimination
not substantially broader than
it needs to be to protect the important government interest?



discrimination is illegal

2. Does the policy avoid “arbitrary, capricious, or deliberate” discrimination?
no

discrimination is illegal





Some discrimination based on gender is permitted, but this test is harder to pass than the rational basis test applied to gender cases in
the past.	This is the easiest hurdle
for a law or policy to pass.



Very few cases meet this standard.

discrimination is legal

How it works: in practice
Evaluating Discrimination Cases
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Intermediate Scrutiny Test
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Case 1:
The University of Michigan Law
School’s “holistic” race-conscious admissions policy is designed to promote diversity.

Case 2:
The University of Michigan’s more rigid race-conscious undergraduate admissions policy was designed to promote diversity.

Case 1:
A California state law says that men— but not women— can be guilty of statutory rape.

Case 2:
The Virginia Military Institute maintained a male-only admissions policy.

Case 1:
States have a
21-year-old drinking age that applies equally to men
and women.

Case 2:
An Oklahoma law allowed 18- to
20-year-old women— but not men—to buy 3.2% beer.

 (
The Court asked...
Is unequal treatment justified 
by
 
a
 
“compelling
 
state
 
interest”?
Is
 
unequal
 
treatment
 
the
 
“least 
restrictive”
 
option?
)	 (
The Court 
asked...
Is
 
the
 
law
 
rationally
 
related 
to
 
furthering
 
a
 
legitimate 
government
 
interest?
Does the policy avoid 
"arbitrary, capricious, or 
deliberate"
 
discrimination?
)


The Court said...
In Case 1, discrimination
is OK. In Grutter v. Bollinger (2003), the Court ruled that the state’s interest in racial diversity in higher education was compelling, and that this specific admissions policy was narrowly tailored. This was affirmed in Fisher
v. Univ. of Texas
(2016).



In Case 2, discrimination
is not OK. In Gratz
v. Bollinger (2003), the Court struck down Michigan’s undergraduate admissions
policy for not being narrowly tailored.


The Court said...
In Case 1, discrimination
is OK. In Michael M.
v. Superior Court (1981), the Court found that the state had a strong
interest in prevent- ing illegitimate pregnancy and in punishing only the participant who, by nature, suffers few of the consequences of his conduct.





In Case 2, discrimination
is not OK. In United States v. Virginia (1996), the Court struck down the Virginia Military Institute’s policy as a violation of the equal protection clause of the Four- teenth Amendment.

The Court said...
 (
The Court asked...
Is
 
the
 
discriminatory
 
policy 
"substantially related" to 
an
 
"important
 
government 
objective"?
Is the discrimination not substantially
 
broader
 
than
 
it needs
 
to
 
be
 
to
 
to
 
protect
 
the 
important
 
government
 
interest?
)In Case 1, discrimination
 (
to
 
20-year-olds.
driving among 18-
may
 
prevent
 
drunk
)is OK. Various state supreme courts have upheld these laws on the rational basis that the laws



In Case 2, discrimination
is not OK. In Craig
v. Boren (1976), the Court struck down this law, rejecting the rational basis that Oklahoma had claimed and instead applying intermedi- ate scrutiny.
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Why?
Critical
 
Thinking
)

[bookmark: Congress][bookmark: _bookmark82]Thissummary ofcasesdemonstratesthatthecourtscanbebothastrong advocate of andanimpedimenttocivil rights. Ingeneral, however, thecourtshavealimited independent impactonpolicy. Indeed, the Supreme Courtmustrely ontheother branches of government to carry out itspolicy decisions.
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66.2%
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of African Americansvotedin 2012 comparedwith 64.1 percentofwhites (but African-American turnout was slightly lower than whites’ turnout
in 2016).
Source: Pew Research Center

Congress
Congresshasprovidedthebasisforprotectionof civil rightsthroughlawsenacted starting inthe 1960s. Applying toracial andethnic minoritiesandwomen, theselaws attempted toensurea“level playing field” of equal opportunity.
Key Early Legislation Thebedrockof equal protectionthatexiststoday stemsfrom the 1964 Civil Rights Act, the 1965 VRA, andthe 1968 Fair Housing Act. President Lyn- don Johnson, aformersegregationist, helpedpushthroughthe Civil  Rights  Actwhen he became president. The act barreddiscrimination inemployment basedonrace, sex, religion, or national origin; banned segregation in public places; and established the EEOC astheenforcementagency forthelegislation.
The VRA eliminateddirectobstaclestominority voting inthe South, suchasdis- criminatory literacy testsandothervoterregistrationtests, andprovidedthemeansto enforce thelaw: federal marshalswerechargedwithoverseeing electionsinthe South. The VRA, oftencitedasoneof themostsignificantpiecesof civil rightslegislation,60 precipitated anexplosion in black political participation inthe South. Themost dra- matic gainscamein Mississippi, whereblackregistrationincreasedfrom 6.7 percent beforethe VRA to 59.8 percentin 1967.
The Fair Housing Actof 1968 barreddiscriminationintherental orsaleofahome basedonrace, sex, religion, ornational origin. Importantamendmentstothelaw enacted in 1988 addeddisability andfamilial status(having children underage 18), providednew administrativeenforcementmechanisms, andexpanded Justice Depart- ment jurisdictiontobring suitonbehalf of victimsinfederal districtcourts.61
Among otheramendmentstocivil rightslaws, mostimportantwerethe 1975 amendmentstothe VRA thatextendedcoverageof many of thelaw’sprovisionsto languageminorities(thatis, guaranteeing incertaindistrictswithlargenumbersof citizenswhoarenotproficientin Englishthatregistrationandvoting materialswould bemadeavailabletothemintheirnativelanguage); the 1982 VRA amendments, which extended importantprovisionsof thelaw for 25 yearsandmadeiteasiertobring a lawsuit undertheact; the 1991 Civil Rights Act; andthe 2006 extension of the VRA for another 25 years. The 1991 law overruledoralteredpartsof 12 Supreme Courtdecisions thathaderodedtheintentof Congresswhenitpassedthecivil rightslegislation. It expanded earlier legislation andincreasedthecoststoemployers forintentional, ille- gal discrimination.
Protections for Women Women havealsoreceivedextensiveprotectionthrough legislation. In 1966, the National Organizationfor Women(NOW) wasformedtopush forenforcementof Title VIIofthe Civil Rights Act, whichbarreddiscriminationbased on gender. NOW’s members convinced President Johnson to sign anexecutive order
thateliminatedsex discriminationinfederal agenciesandamong federal contractors, but it was difficulttoenforce. Finally, in 1970 the EEOC startedenforcing thelaw.
Beforelong, one-thirdof civil rightscasesinvolvedsex discrimination, andthosenum- bersremainhigh.
In 1972, Congresspassed Title IX of the Education Amendments, whichprohib- its sex discriminationininstitutions thatreceivefederal funds. Thelaw hashadthe
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[image: ]Demonstrators rallied in support of female workers who had filed a sexual discrimination lawsuit
against Walmart. Betty Dukes (the lead plaintiff in the case) and a class of 1.6 million women who worked for Walmart filed a class-action
suit against Walmart, claiming that Walmart paid men more than women and favored men over women when deciding on promotions. In 2011,
the Supreme Court ruled in favor of Walmart, saying that women would have to prove discrimination individually rather than in a class- action lawsuit.
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greatestimpactinwomen’ssports. Inthe 1960sand 1970s, opportunitiesforwomento play sportsincollegeorhighschool werelimitedbecauseoffew scholarshipsandsmall budgets for women’s sports. Although it took nearly 30 years to reach parity between men andwomen, most universitiesarenow incompliancewith Title IX. Nonetheless, many men’ssports, suchasbaseball, tennis, wrestling, andgymnastics, werecutat
universitiesthathadtobring thenumberof studentathletesintoroughparity and criticsarguedthatsuchcutswereunfair, especially astheinterestinwomen’ssports was not ashighasfor men’s sports. Defenders of the law arguethatthe gap ininterest inwomen’sandmen’ssportswill notchangeuntil thereisequal opportunity. Thereis someevidencetosupportthatclaim, asinterestisincreasing inprofessional women’s soccerwiththe NWSL (National Women’s Soccer League) andprofessional women’s basketball withthe WNBA (Women’s National Basketball Association), aswell asin well-established women’sprofessional sportssuchasgolf andtennis.
Anothersignificanteffortwasthefailed Equal Rights Amendment. Itwasapproved by Congress in 1972 with simple wording: “Equality of rightsunderthe law shall notbe denied orabridgedby the United Statesorany stateontheaccountof sex.” Many states passed itwithinmonths, but the process lost momentumandafter sevenyears(the deadline setby Congressforratificationby thestates) theamendmentfell 3 statesshort oftherequired 38 states. Theamendmentreceivedathree-yearextensionfrom Con-
gress, butitstill didnotgetpassageby theadditional threestates.
In 1994, Congresspassedthe Violenceagainst Women Act, whichallowedwomen whowerethevictimsofphysical abuseandviolencetosueinfederal courtandpro-
videdfunding forinvestigating andprosecuting violentcrimesagainstwomen, for helping thevictimsofsuchcrimes, andforpreventionprograms. In 2000, partofthis law was overturned by the Supreme Court, which ruledthat Congress had exceeded its powersunderthecommerceclause.62 Nonetheless, thefunding provisionsof theact were reauthorizedandexpandedby Congressin 2000, 2005, and 2013.
Protections for the Disabled and for Gay Rights Otherimportantcivil rights legislation includedthe 1990 Americanswith Disabilities Act, whichprovidedfederal protections for disabled Americans in terms of workplace discrimination andaccess to public facilities. Thislaw producedthecurbcutsinsidewalks, accessforwheelchairs topublic busesandtrains, special seating insportsstadiums, andmany otherchanges thatprovidethedisabledanequal opportunity toparticipatemorefully insociety.63
Congress’strackrecordinprotecting gay rightshasnotbeenasstrong. Infact, most of thestepstaken by Congresshavebeen torestrictgay rights. In 1996, Congress
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No person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination
under any educational program or activity receiving Federal financial assistance.
—Full text of Title IX
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[bookmark: The President][bookmark: _bookmark83]You do not take a person who, for years, has been hobbled by chains and liberate him, bring him up to the starting line of a race and then say you are free to compete with all the others, and still just believe that you have been completely fair.
—President Lyndon Johnson
on affirmative action

reactedtothepossibility thatsomeliberal stateswouldallow same-sex marriageby passing DOMA. Thisactdefinedmarriageasonly betweenamanandwomanand barredcouplesinsame-sex marriagesfromreceiving federal insuranceor Social Secu- rity spousalbenefitsandfromfiling jointfederal tax returns. (However, aswenoted earlier, this law was struck down by the Supreme Courtin 2013, andtheentire law was overturned in 2015.)
Inapossiblechangeof course, in 2009 Congresspassedthe Matthew Shepardand James Byrd Jr. Hate Crimes Prevention Act. Thislegislationexpandedthehate-crime laws based on race, color, religion, or national origin to include attacks based on sex- ual orientation, genderidentity, ormental orphysical disability. Thelaw alsolifteda requirementthatavictimhadtobeattackedwhileengagedinafederally protected activity, suchas attending school, forittobeafederal hate crime. Insigning thebill,
President Obamasaid,“Aftermorethanadecadeof oppositionanddelay, we’vepassed inclusivehate-crimeslegislationtohelpprotectourcitizensfromviolencebasedon whatthey looklike, whothey love, how they pray orwhothey are.”64 Thelaw commem- orates themurders of James Byrd Jr., who in 1998 was draggedbehind a pickup truck by whitesupremacistsforthreemilesuntil hisheadandrightarmweresevered, and Mat- thew Shepard, agay teenagerwhoin 1998 wasbeatenby twomen, tiedtoafence, and left todie. Also, the Employment Non-Discrimination Act, whichwould prohibitdis- criminationinemploymentbasedonsexualorientation, hasbeenproposedinnearly every Congress since 1994. A version of the bill passed the Housein 2007 but died inthe Senate.

The president
Thecivil rightsmovementhasbenefitedgreatly frompresidential action, suchas Pres- ident Truman’sintegrationof thearmedservicesin 1948 and President Eisenhower’s useof the National Guardtoenforceacourtordertointegrateaschool in Arkansasin 1957. Executiveordersby President Kennedy in 1961 and President Johnsonin 1965 establishedaffirmativeaction, andin 1969 Richard Nixonexpandedthe“goalsand numerical ranges” forhiring minorities inthefederal government.
Themostsignificantactionby apresidentintheareaof civil rightsforgay menand lesbians was President Bill Clinton’s efforttoendthebanonhomosexualsinthemili- tary. Underhispolicy of “don’task, don’ttell,” themilitary wouldstopactively search- ing foranddischarging homosexualsfromthemilitary ranks, andrecruitswouldnot need toreveal their sexual orientation. Butif the military did findout(withoutconduct- ing aninvestigation) thatapersonwasgay, heorshestill couldbedisciplinedordis- charged. Subsequently, President Obama promised to repeal “don’t ask, don’t tell” and underhisadministration Congresspassedthe Don’t Ask, Don’t Tell Repeal Actof 2010. Therepeal wentintoeffecton September 20, 2011. Minutesafterward, navy lieutenant Gary Rossandhislongtime partner were married in Vermont and Rossbecamethefirst openly gay marriedpersoninthemilitary.65
Thelow priority thatrecentpresidential candidateshavegiventocivil rightspolicy more generally means that it is lesslikely that significantanddramatic changewill comefromunilateral actionby thepresident. Instead, attentiontocivil rightsconcerns intheexecutivebranchhasprimarily beenintwoareassince 1993: racial diversity in presidential appointments anduse of the bully pulpit to promote racial concerns and interests.
President Bill Clintonwasactiveinbothareas. Hiscabinet, subcabinet, andjudicial appointments achieved thegreatest gender andracial balance inhistory. Fourteen percentof Clinton’sfirst-yearpresidential appointmentswere African American
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(compared with 12 percentof thecountry’spopulationin 1992), 6 percentwere Latino (compared with 9.5 percentof thecountry’spopulation), andthepercentagesof
Asian-Americanand Native-Americanappointeeswereidentical totheirproportions inthepopulation. (Theproportionof womenappointees—27 percent—waswell shortof theirproportioninthepopulation, butitstill wasarecordhigh.) Clintonalsousedthe bully pulpittoadvocateacivil rightsagendafocusing onproblemsfacedby minorities.
President George W. Bushdidnotachievethesamelevel of diversity inhisappoint- ments ashad Clinton, buthisadministration was more diversethanthoseof other Republicanpresidents. Moreover, Bushmadeseriousoverturestominorities, espe- cially Latinos, inhisefforttoexpandthe Republican Party base. Intermsof Barack Obama’s presidency, thehistorical significance of hissuccessful campaignasa minority candidateisclear. Andlikehispredecessors, Obamanominatedadiverse cabinet—with 14 men, 7 women, and 7 racial minorities. Eric Holderwasthefirst Afri- can Americantoserveasattorneygeneral, and Sonia Sotomayoristhefirst Latinaon
the Supreme Court. Obamaalsonominated Elena Kagantothe Supreme Court, put- ting threewomenonthe Courtforthefirsttime.
Donald Trumpwaselectedwithracially divisivepositions, suchasbuilding awall with Mexicoanddeporting 12 millionillegal residents. Inhiselectionnightvictory speechheemphasizedtheimportanceofrepresenting all Americansanduniting the country. Itwill beinteresting towatchhow hisadministrationdealswiththeseseem- ingly divergentviewpoints.


Why is it important for us to know about who the key players are in civil rights?
At various times in our history, different branches of government took the lead in promoting civil rights: Congress in the 1960s with the Civil Rights Act and the VRA, Presidents Clinton and Obama with promoting diversity in presidential appointments, and the Supreme Court in endorsing same-sex marriage. If we want to see policies around these kind of issues change, knowing who is involved, and what impact they can have, is critical.
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The controversial “don’t ask, don’t tell” policy of the U.S. military had prevented gay men and lesbians from serving openly in the armed forces. Congress passed the Don’t Ask, Don’t Tell Repeal Act of 2010, which went into effect on September 20, 2011.
Once gays and lesbians in the military did not have to hide their sexual affiliation, they were free to marry
in states that permitted same-sex marriage. #DADT
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)[image: ]Civil rights issues today
Thereisvigorousdebateoverthelikely directionof thecivil rightsmovementinthe twenty-firstcentury. Thesedebatesplay outoverabroadrangeofissues, several of which are outlined inthissection.

Affirmative action
Even though the Civil Rights Act of 1964 ensured thatall Americans wouldenjoy equality of opportunity, blackscontinuedtolag behindwhitesinsocioeconomic status. In 1965, President Johnsonrequiredall federal agenciesandgovernmentcontractors to submit written proposals to provide an equal opportunity for employment of blacks, women, Asian Americans, and Native Americanswithinvariousjobcategoriesand
tooutlineprogramstoachievethosegoals. Thepolicy wasexpandedunder President Richard Nixon, andthroughoutthe 1970sand 1980saffirmativeactionprogramsgrew intheprivatesector, highereducation, andgovernmentcontracting. Throughsuch programs, employersanduniversitiesgavespecial opportunitiestominoritiesand women.
Affirmativeactiontakesmany forms. Themostpassivetypeinvolvesrecruiting women andminoritiesforemploymentorcollegeadmissionby placing adsinnews- papersandmagazines, visiting inner-city schools, orsending outtargetedmailings. A more active forminvolves including race orgender asa“plusfactor” intheadmissions or hiring decision. Thatis, inapool of qualified candidatesaminority applicantmay receive an advantage over white applicants. (Women generally donot receive special consideration in admissions decisions, but gender may bea“plusfactor” insome employmentdecisions.) Thestrongestformof affirmativeactionistheuseof quotas— strictnumerical targetstohireoradmitaspecific numberof applicantsfromunderrep- resented groups.
Affirmativeactionhasbeenacontroversial policy. Pollsindicatethatminoritiesare much moresupportiveof thepracticethanwhites. Many whitesview itas“preferential treatment” and“reversediscrimination.” A majority of whitessupportpassiveforms of affirmativeaction, suchas“educationprogramstoassistminoritiesincompeting for collegeadmissions,” butdraw thelineatpreferences, evenwhenthey areintendedto makeupforpastdiscrimination.66
The Supreme Courthashelpeddefinetheboundariesof thispolicy debate. Theear- liestcasesconcerning affirmativeactioninemploymentupheldpreferential treatment andrigidquotaswhenthepolicieswerenecessary tomakeupforpastdiscrimination.67 Ineachinstance, therehadbeenapreviouspatternof discriminationandexclusion.
Then, in 1989, the Courtstartedmoving ina“color-blind” directionconcerning “set- aside” programsingovernmentcontracting. In 1983, Richmond, Virginia, began requiring contractorswhohadwoncity constructioncontractstosubcontractatleast 30 percentof theworktominority-ownedbusinesses. Afterawhitebusinessowner sued, the Courtruledthatset-asideswereunconstitutional withoutevidenceofdis- criminationagainstminoritiesandthatany suchprogramshadtobe“narrowly tai- lored tomeetacompelling stateinterest.”68 Thesamereasoning wasappliedtofederal contracting set-asideprogramsin 1995.69
The Courtmovedinamorecolor-blinddirectioninanimportantreverse- discriminationemploymentcasein 2009. Inthatcase, 17 whitefirefightersand
1 Hispanic firefightersuedthecity of New Haven, Connecticut, forthrowing outthe resultsofatestthatwouldhavebeenusedtopromotethem. Thecity triedtoignore


TAKE
A STAND
Affirmative Action in College Admissions
Since 1978, the Supreme Court has endorsed the idea of race as a “plus factor” in college admissions while rejecting the idea of strict quotas or point systems. This approach was affirmed in a 2003 case involving the University of Michigan’s law school, but many Court-watchers believed that affirma- tive action would be struck down in the 2016 case Fisher v.
University of Texas, Austin.a Instead, Justice Kennedy sided with the liberals and upheld the practice.
UT Austin’s college admissions process has two parts. First, anyone in the top 10 percent of a Texas public high school is guaranteed admission to UT (in recent years this has been closer to the top 8 percent). Because most high schools in Texas are somewhat segregated by race, the 10 percent plan automatically creates diversity for the entering class. Second, the remaining 25 percent of in-state students are admitted by a “holistic” program that evaluates their entire record and includes race as a “plus factor.” It was this second part that Abigail Fisher challenged after being denied admission to UT. The legal question that the Court had to decide was whether the university’s affirmative action pro- gram violated the equal protection clause of the Fourteenth Amendment and civil rights laws barring discrimination on the basis of race or could be justified as serving a “compelling state interest” under the strict scrutiny standard.
Diversity deserves consideration.
Advocates of affirmative action argue that a diverse student body promotes viewpoint diversity that is essential to learning. Having racial diversity in the student body is
likely to produce more viewpoint diversity in classroom













Students protest outside the Supreme Court in support of diversity at the University of Texas.

discussions than would occur with a mostly white student body. The majority opinion in the Texas case also argued that a more diverse student body leads to “the destruction of stereotypes,” promotes “cross-racial understanding,” and
prepares students “for an increasingly diverse work force and society.” Furthermore, proponents argue, the courts are not the proper place to decide these issues. Instead, as with the complex and highly charged topic of racial redistricting, the political branches of government are where these decisions should be made. The Court endorsed this position of judicial restraint in a 2014 case involving a ban on affirmative action in Michigan.b
The Courtargued that the Texas approach was “narrowly tailored” to serve the compelling state interest of viewpoint diversity because the 10 percent plan, by itself, did not produce the desired level of diversity and would create perverse incen- tives. Justice Kennedy wrote, “Percentage plans encourage parents to keep their children in low-performing segregated schools, and discourage students from taking challenging classes that might lower their grade point averages.”
Affirmative action is just another kind of discrimination.
Opponents reply that supporters of affirmative action have not provided convincing evidence that racial diversity in colleges has any beneficial effects. They also argue that “viewpoint diversity” arguments assume that members of all racial minorities think alike, drawing a comparison to racial profiling in law enforcement. It is just as offensive, they say, that an admissions committee thinks that one black student has the same views as another black student as it is that a police officer may pull over a black teenage male just because he fits a certain criminal profile.
Opponents also argue that affirmative action amounts to “reverse discrimination” and that any racial classification is harmful. Justice Alito’s scathing dissent in the Texas case said, “[. . .] U.T. has never provided any coherent explanation for its asserted need to discriminate on the basis of race, and [. . .] U.T.’s position relies on a series of unsupported and nox-
ious racial assumptions.” Alito also argued that concepts such as viewpoint diversity and “cross-cultural understanding” are “slippery” and difficult to analyze systematically.
The Texas case will not be the end of the debate concern- ing affirmative action in higher education. A pending suit challenges Harvard University’s affirmative action program as discriminating against Asian Americans. If you had to rule on the Texas case, how would you have decided? Take a stand.

take a stand
1. To what extent should race be used as a “plus factor” to promote racial diversity and viewpoint diversity, if at all? Is the “top 10 percent” plan a better approach?
2. Think of your own experiences in high school and college. Has racial diversity contributed to viewpoint diversity?
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[bookmark: Multicultural Issues][bookmark: _bookmark85]Abigail Fisher sued the University of Texas over their affirmative action policy. She is shown talking to
reporters outside the Supreme Court after the case was heard in 2016.

thetestresultsbecauseno African-Americanfirefighterswouldhavequalifiedfor promotionandthecity feareda“disparateimpact” lawsuit. However, the Courtruled thattheexamdidappeartobe“jobrelatedandconsistentwithbusinessnecessity”(as required by Section VII of the Civil Rights Act) andthatunlessthecity could provide a “strong basisinevidence” thatitwouldhavebeensuedithadtoconsidertheresultsof theexam.70
Thelandmarkdecisionforaffirmativeactioninhighereducationwas Regentsof the University of Californiav. Bakke (1978).71 Allan Bakke, awhitestudent, suedwhenhe was denied admission to medical school atthe University of California, Davis, in suc- cessive years. Bakke’s test scores and GPA were significantly higherthanthoseof some minority studentswhowereadmittedundertheschool’saffirmativeactionprogram. The Supreme Courtagreedwith Bakkethatrigidracial quotaswereunconstitutional but allowed race to beused in admissions decisions asa“plusfactor” to promote diver- sity inthestudentbody.
Intwo 2003 casesfromthe University of Michigan, the Court’srulingswerecon- sistent with Bakke, saying thatthe law school’s“holistic approach” that considered race as one of thefactors inthe admission decision was acceptable but thatthemore rigidapproachforundergraduateadmissionsat Michigan, whichautomatically gave
minority students 20 of the 100 pointsneededtoguaranteeadmission, wasunaccept- able.72 Thoughthesetwodecisionsaffirmed Bakke, it was thefirsttimethatamajority of the Court clearly stated that“student body diversity isa compelling state interest
thatcanjustify theuseof raceinuniversity admissions.”73 In 2006, votersin Michigan passed Proposal 2, aninitiativetomakeitillegal forstate bodiesto
[image: ]considerraceinadmissionsandhiring decisions; thispolicy was upheld by the Supreme Courtin 2014.74 Thismeansthatstates
will beabletodecidewhethertoconsideraffirmativeactionin highereducation, becausethepolicy isneitherprohibitednor required by the Constitution.
In 2008, the University of Texasat Austinwassuedby a white student who claimed she was avictim of reverse discrim- ination. Texashadachievedaracially diversestudentbody by giving admissiontothetop 10 percentof every graduating high school class(inrecentyears, thispolicy waschangedtothetop 7 percent). This approach worked becausemost highschools
in Texaswerestill segregated. In 2013, the Courtaffirmedthat diversity couldbealegitimategoal forthestatebutthatthe appeals court that upheld the admissions policy had failed to apply the strict scrutiny standard. Therefore, thecase was sent back to the appeals court, which upheld Texas’saffirmative action policy in July 2014. In June 2016, the Courtaffirmedthat decision by a 4–3 vote.75 Formoreonaffirmativeactionincol- lege admissions, seethe Takea Standfeature.

Multicultural issues
Issuesinvolving themulticultural, multiracial natureof Americansociety will become more importantaswhitesceasetobethemajority of thepopulation by midcentury.
Two key issuesare Englishastheofficial languageandimmigration.
Decisionstoestablish Englishastheofficial languageinmany stateshavehad
wide-reaching consequences. Forexample, the Supreme Courtupheldan Alabama state law requiring thatthe state driver’s license test be conducted only in English. A
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Mexican immigrantsuedunder Title VIof the 1964 Civil Rights Act, claiming that the Alabamalaw hadadisparateimpactonnon-English-speaking residents. However, the Courtheldin Alexander v. Sandoval (2001) thatindividualsmay notsuefederally
fundedstateagenciesoverpoliciesthathaveadiscriminatory effectonminorities under Title VI.76 Thisdecisionhasfar-reaching consequencesfortheuseof the Civil
Rights Acttofightpatternsof discrimination, especially ineducationpolicy (forexam- ple, civil rightsadvocateshavechallengedtheuseofstandardizedtesting becauseof its disparateimpactonminorities) andenvironmental policy (lawsuits broughtunder Title VIhavealleged“environmental racism” indecisionstoplacehazardouswaste dumps inpredominantly minority areas).
Immigrationregainedcenterstageafterthe September 11 terroristattacks, when somepeoplesaw immigrationasathreatthatmustbecurtailed. Thegovernment assertedthatitwouldnotengageinracial profiling of Arab Americans—forexample, subjecting themtostricterscreening atairports—butmany commentatorsarguedthat suchprofiling wouldbejustified, andtherewasatleastanecdotal evidenceof increased discriminationagainstpeopleof Middle Easterndescent. Aftertheterroristattacksin Paris and San Bernardino, California, in 2016 thedebate inthe presidential campaign shiftedtoastrongly anti-immigranttone. Donald Trumpproposedpreventing all Mus- limsfromentering the United Statesuntil wecouldmakesuretherewasnoterrorist
threat. Other Republicanpresidential candidatesendorsedtheideaof preventing all emigrants from Syria, whowereflooding into Europe, fromentering the United States, but Hillary Clinton strongly resisted theidea, pointing out thatthe United States isa nationof immigrantsandthatprecautionscanbetakentomakesurethatterroristsdo notslipintothecountry.
Overthepasttwodecades, immigrationhasbeencentral inmany political debates. Thisintensifiedin 2010, when Arizonaenactedananti-immigrationlaw thatrequires local law-enforcement officialstochecktheimmigrationstatusof apersonina“law-
ful stop, detention, orarrest” if thereisa“reasonablesuspicion” thatthepersonisan illegal alien. Thelaw alsorequiresimmigrantstoalwayscarry papersandbanspeople withoutproperdocumentsfromseeking workinpublic places. Thechapteropener notedsomeoftheviolationsincivil rightsthatoccurredwhenlocal law-enforcement officialsstartedenforcing thislaw. Opponentsof thelaw arguethatitrequiresillegal

[image: ]


[image: ]Border patrol agents detain undocumented immigrants apprehended near the Mexican border outside McAllen, Texas. Illegal immigration continues to be a hot-button issue in national electoral and legislative politics.

[bookmark: Conclusion][bookmark: _bookmark86]racial profiling andthatthefederal governmenthasthesoleresponsibility fordeciding immigrationlaw. The Supreme Courtstruck downthreeofthefourmainprovisions
of the law, citing the supremacy clause of the Constitution. Thisdecision meantthat Congress, notthestates, determinesimmigrationlaw whenthetwolawsconflict. The Courtupheldthecontroversial “show meyourpapers” partof thelaw, saying thatthe state was simply enforcing thefederal law. However, the Courtindicated thatthe law must beappliedinarace-neutral way andcould bestruckdownif therewasclear evi- dence of racial profiling.77 Several monthslater, afederal districtcourtjudgecleared
theway forimplementationof the“show meyourpapers” law, saying thatthe Supreme Courtwantedtoseeactual evidenceof discriminationratherthanspeculationthatthe law couldhaveadiscriminatory effect.78
As notedintheintroduction, theimmigrationsystemiswidely viewedasbroken andinneedof reform. However, neither President Bushnor President Obamawasable to get Congress to approve their proposals to provide a“path to citizenship” for undoc- umentedimmigrants. In 2015, President Obamausedexecutiveorderstoimplement part of hisimmigrationpolicy (concerning thedeportation of young adults who were brought to the United States illegally by their parents andthe parents of children who arecitizens). The Supreme Courtdeadlocked 4–4 ina June 2016 case, upholding the lower court’sruling thatstruckdownthe executive order. Morethan 4 millionimmi-
grantshadtoawaittheresultsof theelection. President Trumphasvowedtocancel this program, but it is less clear thathewill beable to implement the massive deportation programthatheendorsedduring thecampaign.
Thedebatesoveraffirmativeaction, Englishasthecountry’sofficial language, and immigrationreformclearly illustratetheconflictual natureof civil rightspolicy. How- ever, history has shown that when public opinion strongly supports agiven application of civil rights—for example, theintegration of African Americans inthe South inthe 1960s and, morerecently, allowing gaystoopenly serveinthemilitary andrecognizing same-sex marriage—public policy soonreflectsthoseviews. Althoughitisimpossible to say when there will be comprehensive immigration reform thatincludes a path to citizenship, policy appearstobeheadedinthatdirection, giventhetrendsinpublic opinion.


Conclusion
Enforcing civil rights means providing equal protection of the law to individuals and groups that are discriminated against, which may include noncitizens and illegal immi- grants. But figuring out exactly when an individual’s civil rights have been violated can be tricky. When does a routine traffic stop by a police officer turn into racial profiling? To help figure that out, we now can answer the questions about possible civil rights vio- lations that introduced this chapter.

• Scenario 1: On the one hand, the African-American teenagers who were pulled over by the police may or may not have had their civil rights violated, depending on the laws in their state. In Massachusetts, for example, it is prohibited to consider the “race, gender, national or ethnic origin of members of the public in deciding to detain a person or stop a motor vehicle” except in “suspect specific incidents.”79 On the other hand, in the scenario in which the police pulled over white teenagers the traffic stop would have been acceptable as long as there had been “probable cause” to justify the stop.

· Scenario 2: The Asian-American woman who did not get the job could certainly talk to a lawyer about filing a “disparate impact” discrimination suit. Under the 1991 Civil Rights Act, the employer would have the burden of proof to show that she was not a victim of the “good ol’ boy” network.
· Scenario 3: The gay couple who could not rent the apartment because of their sex- ual orientation might have a basis for a civil rights lawsuit based on the Fourteenth Amendment; however, this would depend on where they live, given that there is no federal protection against discrimination against gay men and lesbians (and the Supreme Court has not applied the Fourteenth Amendment in this context).
· Scenario 4: Court decisions concerning affirmative action in Michigan and Texas show that the white student who was not admitted to the university of his choice would have to take his lumps, as long as the affirmative action program considered race as a general “plus factor” rather than assigning more or fewer points for it (and the practice was allowed by his state).

This review of civil rights in the United States has highlighted only some of the most important issues, but a significant agenda remains. The civil rights movement will con- tinue to use the multiple avenues of the legislative, executive, and judicial branches to secure equal rights for all Americans. Although this process may take many years, his- tory demonstrates that when public opinion becomes more supportive of diversity and stronger civil rights our political institutions support the views of the people.

 (
Conclusion
) (
157
)
[bookmark: Study Guide][bookmark: _bookmark87]STUDY GUIDE


The context of civil rights
Describe the historical struggles groups have faced in win- ning civil rights. (Pages 125–130)

Summary
Civil rights are protections from discrimination both by the govern- ment and by individuals and are rooted in laws and the equal protec- tion clause of the Fourteenth Amendment. The concept of equality has evolved over time, with protections now for the LGBTQ community, women, African Americans, Native Americans, Asian Americans, and Latinos. Despite our attempts to live in a color-blind society, awareness of race still influences many people’s opinions and behavior.
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Practice Quiz Questions
1. The distinction between civil rights and civil liberties is that civil rights 	while civil liberties 	.
a. protect against discrimination; are guaranteed in the Bill of Rights
b. are guaranteed in the Bill of Rights; protect against discrimination
c. are guaranteed in the Bill of Rights; limit what the government can do to you
d. limit what the government can do to you; protect against discrimination
e. limit what the government can do to you; are guaranteed in the Bill of Rights
2. The Missouri Compromise 	.
a. ruled that people held as slaves are not protected by the Constitution
b. established that three-fifths of the slaves could count in a state’s population
c. limited the expansion of slavery while maintaining the balance of slave states
d. gave slaves the right to vote
e. ended slavery in the South
3. 
Plessy v. Ferguson established 	.
a. the legitimacy of poll taxes
b. the “separate but equal” doctrine
c. that Jim Crow laws were illegal
d. the process of desegregation in the South
e. the legality of slavery
4. The principle of 	was used in many court cases to deny women equal rights.
a. matriarchy
b. “separate but equal”
c. sectionalism
d. misandry
e. protectionism

The racial divide today
Analyze inequality among racial, ethnic, and social groups today. (Pages 130–134)
Summary
Beyond the unequal treatment of racial minorities, women, and LGBTQ individuals, inequalities in political, social, and economic conditions also persist. Whites are able to participate in politics at a higher rate, enjoy a better standard of living, and avoid prejudice in the criminal justice system.
Practice Quiz Questions
5. Most of the differences in voter turnout among whites relative to racial minorities can be accounted for by 	.
a. contemporary Jim Crow laws
b. voter purge lists
c. voter ID laws
d. poll taxes
e. education and income
6. The gaps between whites and blacks on health measures are 	and in many cases 	.
a. large; decreasing
b. large; increasing
c. small; decreasing
d. small; increasing
e. small; staying the same

The policy-making process and civil rights
Explain the approaches used to bring about change in civil rights policies. (Pages 134–151)
Summary
Depending onthepoliticalcontext,  eachbranchofgovernmenthasplayed a role in the expansion of civil rights. Moreover, federalism has playeda role in this process. Although the state governments often lagged behind the federal governmentin African Americans’ civil rights, theyhavebeen on the forefront in protecting the rights ofgaysand lesbians.
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Practice Quiz Questions
7. Early in the nation’s history, civil rights activism was focused on 	.
a. women
b. gays and lesbians
c. African Americans
d. Latinos
e. Native Americans
8. Early in the civil rights movement (before the 1960s), which branch provided most of the successes?
a. state governments
b. Congress
c. the presidency
d. the bureaucracy
e. the Supreme Court
9. The difference between de facto segregation and de jure segregation is that de facto segregation 	, while de jure segregation 	.
a. is the result of circumstances; is mandated by law
b. is mandated by law; is the result of circumstances
c. applies to racial minorities; applies to women
d. applies to women; applies to racial minorities
e. applies to all groups; applies to racial minorities
10. The strongest protection as the “suspect classification” applies which test?
a. rational basis
b. strict scrutiny
c. intermediate scrutiny
d. privileged interest
e. disparate impact
11. The VRA 	.
a. established “majority-minority” districts
b. established compulsory voter registration for African Americans
c. eliminated direct obstacles to minority voting in the South
d. barred discrimination in the rental or sale of a home
e. reduced participation by African Americans in the South
12. Relative to the protection of individuals with disabilities, Congress’s track record in protecting gay rights is 	.
a. stronger
b. about the same
c. weaker
d. nonexistent
e. more focused on job discrimination

Civil rights issues today
Examine affirmative action and other ongoing civil rights issues. (Pages 152–156)
Summary
The public is divided on the appropriateness of civil rights policies, with some groups preferring a “color-blind” and some groups pre- ferring a “color-conscious” approach. Furthermore, the debates over issues such as affirmative action, immigration reform, and establishing English as the official language in many states indicate the level of conflict over civil rights policy. Nonetheless, when public opinion does strongly support the application of civil rights in a particular arena, policy makers generally respond to these views.

Practice Quiz Question
13. What did the case Regentsofthe University of California v. Bakke establish?
a. that race could play no role in the college admissions process
b. that gender could play no role in the college admissions process
c. that strict racial quotas in the admissions process were legal
d. that race could be used as a “plus factor” in the admissions process
e. that gender could be used as a “plus factor” in the admissions process
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[bookmark: Part II: Politics ][bookmark: 6. Public Opinion and the Media ][bookmark: _bookmark88]Public Opinion and the Media
[image: ]Do politicians listen to the people? Should they?

At first glance, it seems clear that Americans demand stricter controls on gun ownership. Even before the Orlando shooting in June 2016, polls showed that strong majorities favored background checks for gun purchasers, prohib- iting people on the federal “no fly” list from purchasing guns, and constructing a federal database of gun owners. At the same time, however, no observer of Washington politics believed that these measures had any chance of becoming law. This discrepancy between apparent citizen demands and policy outcomes
suggested to some that House members and senators feared that a vote for gun control would prompt the National Rifle Association and other groups to run campaign ads against them. If so, wasn’t this a case of politicians not listening to the people and instead giving in to the pressure of a well-funded special interest group?
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)Before we blame elected officials, we need to examine public opinion itself. What does it mean when someone expresses a political opinion—for example, support for a gun control proposal or disapproval of the president’s perfor- mance? Where do these sentiments come from? Are they long held or fleeting? Are these sentiments real, in the sense that they reflect judgments that shape the person’s behavior, or are they just something that a person says without really believing it? Candidates, political parties, journalists, and political sci- entists take thousands of polls to determine who is likely to vote; what sorts of arguments, slogans, and platforms would appeal to these voters; and which policies are in demand by the electorate. Yet some evidence suggests that most Americans improvise their responses to poll questions; have no firm opinions



[image: ]


CHAPTER GOALS

Define public opinion and explain why it matters in American politics.
pages 162–165

Explain how people form political attitudes and opinions. pages 166–169

Describe basic survey methods and potential issues affecting accuracy
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Present findings on what Americans think about government and why it matters. pages 176–182

Describe the major types ofnews sources and the role theyplay in American politics.
pages 182–186
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[bookmark: What Is Public Opinion? ][bookmark: Describing Public Opinion][bookmark: _bookmark89]Are Americans poorly informed about politics? One survey found that more Americans could identify characters on The Simpsons than could list which liberties the Bill of Rights guarantees, and another found most respondents unable to name any Supreme Court justices. #SCOTUS

about government policy; are easily swayed by candidates, advocacy groups, or the media; and may respond inconsistently to questions that ask the same thing but are worded differently. If those studies are correct, how do we know what people think and how the media shape their opinions? How should we expect politicians to react? How does public opinion work?
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EFINE PUBLICOPINION AND





public opinion
Citizens’ viewsonpoliticsand government actions.
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Whoever can change public opinion can change the government.
—President Abraham Lincoln

What is public opinion?
 (
EXPLAIN
 
WHY
 
IT
 
MATTERS
 
IN 
AMERICAN
 
POLITICS
)Public opinion describeswhatthepopulationthinksaboutpoliticsandgovernment— whatgovernmentshouldbedoing, evaluationsof whatgovernment is doing, andjudg- ments aboutelectedofficialsandotherswho participate  inthepolitical  process—as well asthewidersetof beliefsthatshapetheseopinions.
Public opinionmattersforthreereasons. First, citizens’ political actions—including voting, contributing tocampaigns, writing letterstosenators, andundertaking other
kindsof activism—aredrivenby theiropinions.1Therefore, if wewanttoeitherunder- standanindividual’sbehaviororanalyzebroaderpolitical outcomes, suchaswhowins anelectionorthefateof alegislativeproposal, weneedgooddataonpublic opinion.
Second, examining public opinionhelpsexplainthebehaviorof candidates, polit- ical parties, andother political actors. Politicians looktopublic opinion todetermine whatcitizenswantthemtodoandhow happy citizensarewiththeirbehaviorinoffice.
Third, becausepublic opinionisakey tounderstanding whatmotivatescitizens andpolitical officials, itcanshedlightonthereasonsforspecific policy outcomes. For
example, changesinthepolicy mood—thepublic’sdemandfornew policies—arelinked to changesingovernmentspending.2 Whenpeoplewantgovernmenttodomore, spending increasesmorerapidly; whenpeoplewantlessfromgovernment, spending goes down(orincreasesmoreslowly).

Describing public opinion
Moderntheoriesofpublic opiniondistinguishbetweentwotypesofopinions: opinions thatarepreformedaswell asopinionsthatareformedonthespotasneeded. Thefirst
typeincludesbroadexpressionssuchashow apersonthinksaboutpolitics, whathe or she wants from government, or principles that apply across a range of issues. These
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[bookmark: Many Opinions Are Latent][bookmark: How People Form Opinions][bookmark: _bookmark90]kindsof beliefstypically formearly inlifeandremainstableovertime. Someof these beliefsareobviously political, suchasparty identification, ideology (liberal orconser- vative), and judgments about whether elected officials losetouchwithcitizens. Thesec- ond, more specific typeofopinion, suchasbeliefsabouthomosexuality orreligion, may seemirrelevanttopolitics, butinfactawiderangeofseemingly nonpolitical beliefs directly shape Americans’ political opinions.
Liberal orconservativeideology isagoodexampleof astableopinion: thebestway to predictan American’sideology atage 40 is to assumeitwill matchhisorherideology at age 20. Thesame is trueforparty identification. However, evenfundamental opin- ions likethese sometimes changeinresponsetoevents. Inalater section, welookmore closely athow such opinions form and why they change.

Many opinions are latent
Oneimportantthing tounderstandaboutpublic opinionisthatalthoughideology and party identificationarelargely consistentovertime, they areexceptionstotherule.3 Theaveragepersondoesnotmaintainasetof fully formedopinionsonall political topics. Instead, most Americans’ political judgments are latent opinions: they are constructed only asneeded, such as when answering a survey question or deciding
on Election Day how to vote. For example, when most people areaskedabout climate change they probably donothaveaspecific response inmind simply becausethey have not thought muchaboutthe question. Their opinions becomeconcrete only when they areaskedaboutthoseopinions.
Peoplewhofollow politicsclosely havemorepreformedopinionsthantheaverage American, whoseinterestinpoliticsisrelatively low. Butvery few peoplearesowell informedthatthey haveready opinionsonawiderangeof political andpolicy ques-
tions. Moreover, evenwhenpeopledoformopinionsinadvancethey may notremem- berevery factorthatinfluencedtheiropinions. Thus, anindividual may identify asa liberal oraconservative, orasasupporterof aparticularparty, butmay beunableto explain thereasonsbehind theseideological leanings.4

How people form opinions
Whenpeople formopinionsonthespot, theyarebasedonconsiderations, whichare the pieces ofrelevantinformation—suchas ideology, partyidentification, religiousbeliefs, recentevents, andpersonal circumstances—thatcome to mind whenthe opinionis requested.5 Theprocessofforminganopinionusuallyisnotthoroughorsystematic, since mostpeople don’ttakeinto accounteverything theyknow aboutanissue.6 Rather, theyuse only considerations thatcome to mindimmediately.7 Highlyinformedpeoplewhofollow politics usethisprocess, asdothosewithlowlevelsof political interestandknowledge.8
Many studiesof public opinionsupporttheideathatmostpeopleformopinionson thespotusing awiderangeofconsiderations. Considerthefollowing researchfindings: Attitudesaboutimmigrationareshapedby evaluationsof thestateof theeconomy.9 (Seethe Takea Standfeature.) Peoplejudgegovernmentspending proposalsdiffer- ently depending onwhethera Republicanora Democrat madetheproposal, using their own party identificationasaconsideration.10 Evaluationsof affirmativeactionpro-
gramsvary depending onwhetherthesurvey questionremindsrespondentsthatsuch programs mighthurttheir own economic well-being.11 Voters’ party identificationand ideology influencetheirevaluationsof candidates.12 Individuals’ willingnesstoallow protests and other expressions of opinions they disagree withdepends on theirbelief intolerance.13 Andif peoplefeel obligatedtohelpothersinneed, they aremorelikely
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[image: ]A person’s ideological perspective is relatively stable over time. People who have a conservative ideology generally oppose increasing government spending and taxes.













latent opinion
An opinionformedonthespot, when it isneeded(asdistinctfromadeeply held opinion thatisstableovertime).
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Themanypiecesofinformationa personusestoformanopinion.
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TAKE
A STAND
Should Politicians Follow the Polls?
Elected officials in America work hard to castvotes and take other actions that their constituents will like. Atfirst glance, this behavior seems easy. All a politician needs to do is take a poll, measure public opinion in his or her state or district, and comply with the demands expressed in the survey responses. The problem is, poll results need interpretation. Small dif- ferences in question wording can produce very different responses, or public opinion can remain vague, despite the polls.
Imagine that a survey on immigration was conducted in your congressional district, asking voters if they favored allowing illegal immigrants to stay in the country or if peo- ple here illegally should be deported as soon as possible.
Suppose that the poll results indicate strong support for one of the two options, and that you yourself have no strong feelings about illegal immigrants. The decision you face is:
Should you demand that Congress enact immigration reform consistent with the poll results or should you quietly ask that immigration reform be kept off the agenda?

Follow the poll.
Elected officials often have strong incentives to do what constituents demand—in this case, to push for immigration reform measures that are consistent with the demands expressed in the poll. By this logic, if most constituents want immigrants to gain legal status then you’d ask for a reform proposal that made legal status possible. Conversely, if the poll indicated that most constituents favored deportation you would push for legislation that funded a program to achieve this goal. Doing so would allow you to claim some credit for the specifics of the bill, as well as for your vote, which in theory would please most of your constituents and increase your chances of reelection.

Stay quiet.
As we discuss throughout the chapter, poll results are highly sensitive to question wording, timing, and other factors, making it hard to interpret even seemingly clear findings.
Suppose, for example, the poll indicates support for allowing illegal immigrants to gain legal status. However, the survey did not ask whether legal status would require learning English, holding a stable job, paying back taxes, or other conditions. Even though none of these conditions were in the question, most of your constituents probably had some of them in mind when they thought about how they wanted to

answer the question. In other words, even if nothing changes, your constituents’ support of immigration reform depends on what the reforms look like.
The situation is no easier if your poll indicates support for deportation. Would the government search for illegals to deport or just deport people they happen to find? What would happen to children whose parents entered the coun- try illegally but who were born in the United States and are therefore citizens? For some respondents, the solution is a nationwide house-to-house search, with children deported with their parents. But others would reject a deportation
process that did either of these things. So here again, the poll results, one-sided as they are, don’t provide you with fool- proof guidance about how to vote.
















Americans in both parties agree on the need for immigration reform but differ as to what they think the new immigration policies should be.




take a stand
1. Suppose you are a politician who feels that changes in immigration policy are needed but are faced with the quandary described earlier. Would you do nothing, so as to avoid alienating your constituency, or would you force a policy change and accept the political consequence— possible removal from office?

2. What poll questions would you use to get a clearer pic- ture of public opinion on immigration?
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FIGURE 
6.1
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on Terrorism before and
 
after 
Paris
 
Attacks
Opinions are sensitive to recent events;
 
when
 
asked
 
to
 
name
 
the 
most
 
important
 
problem
 
facing
 
the 
United States today, the percentage 
of
 
respondents
 
who
 
answered
“terrorism”
 
increased
 
sharply
 
after
 
the 2015
 
attacks
 
in
 
Paris,
 
France.
 
Rahm
 
Emanuel (President Obama’s first
 
Chief
 
of
 
Staff)
 
once
 
said,
 
“You
 
never
 
let
 
a
 
serious
 
crisis
 
go
 
to
 
waste.”
 
Based
 
on
 
this
 
argument,
 
how
 
would
 
a
 
politician
 
 
respond to the Paris attacks?
)to supportgovernmentprogramsthatbenefitthepoor.14 Asall theseexamplesshow, diverseconsiderationsplay asignificantroleininfluencing citizens’ political opinions.
Sometimescompeting orcontradictory considerationsinfluencetheopinion- formation process. Inthecaseof abortionlaws, many peoplebelieveinprotecting human lifebutalsoinallowing womentomaketheirownmedical decisions.15 When a survey askspeople withboth beliefsfor their opinion about abortion laws, their response will depend on which consideration comes to mind andseemsmost relevant
asthey areanswering thequestion. Opinionsaboutothermorally complex issuessuch asright-to-dielegislation, oraboutrace-relatedissuessuchasaffirmativeaction, also often involve competing considerations.16
Eveneventscaninfluenceconsiderations. Consider Figure 6.1, whichshows Reu- ters poll data from surveys conducted intheweeksbefore andafter the November 2015 ISIS terroristattacksagainstciviliansin Paris, France. Asyousee, thepercentageof
Americanswhosaw terrorismasthemostimportantproblemjumpedupwardinthe weekaftertheattackfromabout 10 percenttoabout 30 percent, moving aheadof the percentagewhosaw theeconomy asthemostimportantproblem. Whatotherevents canyouthinkof thathavegalvanized Americanpublic opinion?


In a democracy, elected officials stay in office by keeping their constituents happy. As a result, knowing what public opinion looks like—what citizens believe, what they want
government to do—helps us to understand the choices elected officials make. New pol- icy initiatives such as stricter gun control laws are unlikely to be enacted in the absence of strong, sustained public support. Conversely, even controversial proposals such as Obama-care can be enacted over strong opposition, as long as there are enough enthu- siastic supporters. Public opinion both motivates and constrains elected officials. And
understanding what goes into people’s opinions—whether they are deep and well consid- ered or shallow and formed in the moment—can help you evaluate claims by politicians and the media, and better predict which policies are likely to be enacted and which will fail.
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political socialization
Theprocessby whichanindividual’s political opinionsareshapedby other peopleandthesurrounding culture.

Where do opinions come from?
 (
POLITICAL ATTITUDES AND 
OPINIONS
)Therearenumeroussourcesof public opinion. Somearisefromearly lifeexperiences, suchasexposuretothebeliefsof parents, relatives, orteachers; othersresultfromlater lifeevents. Politiciansandotherpolitical actorsalsoplay acritical roleintheopinion- formation process.


Socialization: families and communities
Theoriesof political socialization show thatmany people’spolitical opinionsstartwith what they learnedfrom their parents, including liberal or conservative ideology, level  of trustin others, and class, racial, and ethnic identity.17 Althoughpeoplesometimes respondtoeventsby modifying theiropinions, formany individualstheideaslearned during childhoodshapetheirpolitical opinionsthroughouttheirlives.18
Beyondtheinfluenceof parentsandfamily, researchfindsbroaderaspectsof social- izationthatshapepolitical opinions. Considerthefollowing examples: Peopleare socializedby theircommunities—by thepeopletheyinteractwithwhilegrowing up, such asneighbors, teachers, clergy, and others.19 Supportfordemocracy asasystemof government andfor Americanpolitical institutionsishigherforindividualswhotake
acivicsclassinhighschool.20 Growing upinahomogeneouscommunity, wheremany peoplesharethesamecultural, ethnic, orpolitical beliefs, increasesanadult’ssense of civic duty—his or herbelief thatvoting or other forms of political participation are importantsocialobligations.21 Volunteering incommunity organizationsasachild shapes political beliefsand participation in later life.22 Engaging inpolitical activity as a teenager, such asvolunteering ina presidential campaign, generates higher levels of
political interestasanadult; italsostrengthensthebelief thatpeopleshouldcareabout politicsandparticipateinpolitical activities.23 Asindicatedby therangeof activities andinteractionssummarizedhere, many aspectsof socializationcaninfluenceone’s political outlook.


Events
Althoughsocializationofteninfluencesindividuals’ fairly stablecorebeliefs, pub- lic opinionisnotfixed. All kindsof events—fromeveryday interactionstotraumatic,
life-changing disasters—cancapturepeople’sattentionandcausethemtorevisetheir understanding of politicsandtheroleof government. Forexample, althoughanindi- vidual’sinitial partisanaffiliationlikely reflectshisorherparents’ leanings, itmay change in response tosubsequent eventssuch aswhorunsforoffice, whatplatforms
they campaignon, andtheirperformanceinoffice—especially if thosefactorsaffect theindividual directly.24
Some events that shape beliefs are specific, individual experiences. For example, someone who believes that he or she managed to get a college degree only because of government grants and guaranteed student loans might favor a large, activist gov- ernment that provides numerous benefits to its citizens. And individuals’ support for same-sex marriage is strongly influenced by the number of people they know who are

[image: ]



[bookmark: Group Identity][bookmark: _bookmark92]gay or lesbian.25 Beliefs are also shaped by major national or world events. After the September 11 terrorist attacks, many citizens became more willing to restrict civil
liberties to reduce the chances of future attacks.26 Support for restrictions remained elevated 15 years later, suggesting a long-term change in public opinion.27 Less spe- cific events such as changes in the economy hold a similar sway over opinions, such as presidential approval. Presidents are more likely to have high approval ratings when economic growth is high and inflation and unemployment are low, whereas
their ratings fall when growth is sluggish or negative and unemployment and infla-
tion are high. A president’s popularity is also affected by scandals involving his or her administration. For example, the slight dip in President Obama’s popularity during 2013 was in part due to revelations about NSA monitoring of Americans’ cell phone conversations.

Group identity
Individuals’ opinionsarealsoinfluencedby social categoriesorgroups, suchasgender, race, andeducationlevel. Thesecharacteristicsmightshapeopinionsinthreeways.
Thefirsttwowaysrelatetothefactthatindividualslearnaboutpoliticsfromthepeo- ple around them. Therefore, those who liveinthe same region or who were born inthe sameeramighthavesimilarbeliefsbecause(1) they experiencedthesamehistorical events at similar pointsintheirlives or (2) they learned political viewpoints from one another. Inthe United States, opinionsonmany issuesarehighly correlatedwiththe state or region where aperson grew up.28
Third, individualsmay rely onotherswho“looklike” themasasourceof opinions. Somepolitical scientists, forexample, arguethatgroupidentitiesshapepartisanship: when people decidebetween being a Republican or a Democrat, they thinkabout which demographic groupsareassociatedwitheachparty andpicktheparty thathasmore members fromthegroupsthey feel they areapartof.29

[image: ]


In general, children tend to adopt their parents’ ideology and party affiliation. Former president George H. W. Bush and his sons, former president George
W. Bush and former governor of Florida (and presidential candidate) Jeb Bush, are all Republicans.
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TABLE


“Favor preferences “Abortions OK


“OK to allow

6.1

 (
Gender
Male
18.5%
47.1%
49.1%
Female
18.8
43.5
36.6
Age
18–30
25.1
49.4
39.2
31–40
13.6
42.3
41.3
41–55
20.8
40.3
46.3
56–89
16.1
45.2
41.4
Education
Less than High 
School
28.1
21.8
26.3
High School
17.9
40.8
39.0
Bachelor’s Degree
17.2
61.9
58.9
Advanced Degree
22.2
58.9
58.8
Race
White
African-American
12.2
38.9
46.5
46.7
50.0
30.9
Hispanic
23.9
34.5
26.2
Other
30.1
62.0
31.1
Family Income
Low
25.0
35.6
30.6
Lower Middle
21.0
42.5
40.9
Higher Middle
10.9
45.7
44.0
High
17.3
57.9
55.7
)The Importance of Groups
The General Social Survey (GSS) has been conducted since 1972 to assess the opinions of Americans on certain key issues. Those who take the surveys are asked to indicate if they agree or disagree with statements such as those shown in the table. The percentages indicate those who agree with the statements. Group differences based on such factors as gender, age, race, and family income have been shown
to affect the answers given by the respondents.
Source: 2014 Data from General Social Survey 1972–2014, Cumulative Datafile, Survey Docu- mentation and Analysis (SDA) at UC Berkeley, http://sda.berkeley.edu (accessed 10/30/15).

in hiring blacks” (percentage who strongly support or support)

if woman wants one for any rea- son” (percentage who agree)

anti-American Muslim cleric to speak” (percent- age who agree)






















DID YOU KNOW?
 (
.001%
)The probability that you will be contacted toparticipate inatypical national poll is



Source: General Social Survey Data Archive

Onereasonforlooking atgroupvariationsinpublic opinionisthatcandidatesand political consultantsoftenformulatetheircampaignstrategiesintermsof groups.
For example, analysesof thethreepreviouspresidential electionsshow that Barack Obama’sand Hillary Clinton’selectoral strategieswereshapedby thegoal of attracting supportfromyoung Americans, African Americans, Hispanics, andwomen.30 Table 6.1 includesdataonthevariationinopinionsacrossdifferentgroupsof Americans. There aresharpdifferencesamong groupsonsomequestions. Forexample, peopleof dif- ferent educationlevelsrespondvery differently tobothquestionsaboutabortionand freespeech. However, educationhaslittletodowithopinionsaboutaffirmativeaction. Moreover, evenwiththesedifferencesacrossgroups, political scientists Jack Citrinand David O. Sears have foundthatmost people think of themselves as Americans rather
thanaspartof anethnic, racial, orage-basedgroup.31
Thesedataindicatethatgroup characteristics canbeimportantpredictors of someof anindividual’s opinions, butthey arenotthewholestory.32 Americans’ opin- ions areaproductof their socialization andlifeexperiences as well as their group characteristics.

[bookmark: Politicians and Other Political Actors][bookmark: _bookmark93]Politicians and other political actors
Opinions and changes in opinion are also subject to influence by politicians and other political actors (such as political parties and party leaders, interest groups,
and leaders of religious, civic, and other large organizations). In part, this link exists because Americans look to these individuals for information because of their pre- sumed expertise. For example, if you do not know what to think about gun control you might seek out someone who appears to know more about the issues than you do. If his or her opinions seem reasonable, you might adopt them as your own.33
Of course, most people take account of an expert’s opinions only when they gener- ally agree with the expert—perhaps because they hold matching conservative or liberal views or because they have some other basis for thinking their preferences match the expert’s. Thus, during the general election, Donald Trump’s claims that
the electoral process was rigged against him contributed to his supporters’ high lev- els of distrust of government.
Politicians andotherpolitical actors alsowork toshapepublic opinion. Some political scientistsarguethatpoliticiansdescribeproposalsthroughargumentsand imagesdesignedtotapthepublic’sstrong opinions, withthegoal of winning support for theseproposals.34 While President Obamaandhisstaff expendedmucheffortto promotehealthcarereform, giving dozensofspeeches, holding rallies, andbriefing legislators, opponentsmanagedtoshapemany Americans’ opinionsby making dire pronouncements of the proposal’s potentially negative outcomes.35 Eventhoughhealth carereformwaseventually enacted, theseoppositioneffortsturnedinitial majority public support into adead heat. However, intheyearsafter enactment, asnone of these direpredictionshavecometrue, supportfor Obamacaregradually increased, con- firming thatthesuccessof effortstoshapepublic opiniondependsonfactsaswell as argument.36
In sum, public opinion at the individual level is driven by many factors—most notably life experiences, including current events as we perceive them. In the
case of gun control, for example, beliefs are likely to depend on individuals’ back- ground—whether they own a gun, hunt, or know someone who does; their political beliefs, including how tolerant they are of government regulation of individual
behavior; as well as events involving guns. Thus, while public opinion may shift
somewhat in response to events such as the Orlando shooting, such events are only one factor that shapes opinion. As a result, the shift in opinion may be quite small.
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Politicians on both sides of the debate tried to influence public opinion about health care reform. While Obama and the Democrats sought to convince Americans that the new plan was necessary, opponents played up
[image: ]the possible disadvantages, with references to costs, “death panels,” and bureaucratic incompetence. #ACA #Obamacare








How people form opinions matters because understanding what people say about poli- tics on the news, or in the classroom, or around the dinner table depends on where they are coming from. Perhaps an important event has shaped their opinion, maybe their parents or connection to a social or generational group has influenced them, or maybe a combination of all of these and more. Knowing what’s behind someone’s opinions and arguments on an issue can help you decide how you feel about that issue and whether or not that argument carries weight.

“Why Should
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mass survey
A way tomeasurepublic opinionby interviewing alargesampleof the population.

population
Thegroupof peoplewhoma researcherorpollsterwantstostudy, suchasevangelicals, seniorcitizens, or Americans.

Measuring public opinion
 (
METHODS AND POTENTIAL 
ISSUES AFFECTING ACCURACY
)For themostpart, informationaboutpublic opinioncomesfrom mass surveys—face- to-face or telephone interviews withhundreds or thousands of voters. A mass survey seekstomeasuretheattitudesof aparticular population orgroupof people, suchas
theresidentsof aspecific congressional district, evangelicals, seniorcitizens, oreven
thenation’sentireadultpopulation(see How It Works: Measuring Whata Nationof 320 Million Thinks: A Checklist). Forlargegroupssuchasthese, itwouldbeimpossibleto survey everyone. So surveys typically involve samples of betweenafew hundredand several thousandindividuals.

Mass surveys
Oneof theprincipal attractionsof masssurveysisthatthey canintheory provide very accurateestimatesof public opinionforalargepopulationby using relatively small samples (see Nuts& Bolts 6.1). For example, while pollstakenvery early ina
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The sampling error in a survey (the predicted difference between the average opinion expressed by survey respon- dents and the average opinion in the population, sometimes called the margin of error) using a random sample depends on the sample size. Sampling error is large for small samples of around 200 or fewer but decreases rapidly as sample size ncreases
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The graph shows how the sampling error for a random sample decreases as sample size increases. For example, in surveys with 1,000 respondents the sampling error is 3 percent, mean- ing that 95 percent of the time the results of a 1,000-person survey will fall within the range of 3 percentage points above or below the actual percentage in the population that holds a particular opinion surveyed. If the sample size was increased to 5,000 people, the sampling error would decline to 1.4 percent.
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)Sampling errors need to be taken into account in inter- preting what a poll says about public opinion. For example, a June 2016 YouGov poll of 1,300 Americans found that 66 percent gave an unfavorable rating of Donald Trump, and 33 percent rated him favorably. Because the difference in the
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)percentages (33 points) exceeds the sampling error (about 2.5 points), it is reasonable to conclude that, at the time the poll was conducted, more Americans saw Trump unfavorably than favorably.
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)In contrast, suppose the poll found a narrow 51 to 49 per- cent split slightly favoring approval. Because the difference in support is smaller than the sampling error, it would be a mistake to conclude that the majority of Americans have a favorable opinion of Trump. Even though more people in the sample express this opinion, there is a good chance that the opposite is true in the overall population.
 (
You
 
don’t
 
need
 
to
 
calculate
 
sampling
 
errors
 
to
 
make
 
sense
) (
of
 
political
 
polls—just
 
keep
 
two
 
things
 
in
 
mind.
 
First,
 
large
 
sam-
) (
ples
 
(1,000
 
or
 
more)
 
are
 
much
 
more
 
likely
 
to
 
provide
 
accurate
) (
information
 
about
 
population
 
opinions
 
than
 
small
 
ones
 
(fewer
) (
than
 
500).
 
Second,
 
be
 
cautious
 
when
 
you
 
read
 
about
 
small
) (
differences
 
in
 
survey
 
responses,
 
as
 
these
 
patterns
 
are
 
unlikely
) (
to
 
hold
 
true
 
in
 
the
 
entire
 
population.
)You don’t need to calculate sampling errors to make sense of political polls—just keep two things in mind. First, large sam- ples (1,000 or more) are much more likely to provide accurate information about population opinions than small ones (fewer than 500). Second, be cautious when you read about small
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differences in survey responses, as these patterns are unlikely to hold true in the entire population.
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[bookmark: Problems in Measuring Public Opinion][bookmark: _bookmark95]presidential campaign (such asayearin advance of thegeneral election) arepoor predictorsoftheultimateoutcome, pollstakenafterthecampaignhasgottenstarted, when both parties’ nominees areknown, provide very good predictions of who will win theelectionandhow many votesthatcandidatewill receive.37
Large-scalesurveyssuchasthe American National Election Study(ANES), conducted every election year(typically bothbefore andafter thegeneral election), use various typesofquestionstomeasurecitizens’ opinions. Inpresidentialelectionyears, partici- pants inthe ANESarefirstaskedwhethertheyvotedforpresident. Iftheysayyes, they areaskedwhichcandidatetheyvotedfor: amajor-partycandidate(forexample, Hillary Clinton or Donald Trumpin 2016), an Independentcandidate, orsomeothercandidate.
Anotherkindof survey questionusesanissuescale. Forexample, respondents mightbeaskedaboutthegovernment’sroleinprotecting morality  ortheirownlib- eral or conservative ideology. Two opposing statements aregivenfor each topic, and respondents areasked to agree withthe one that comes closest to theirviews, including options inthemiddle of thetwoextremes.
A typical survey likethe General Social Survey or the ANES will askabout ahundred questions related to issues andcandidates, along with additional questions about the respondents’ age, education, andmarital status. Somesurveysconductedby media sources, candidates, orpolitical partiesareshorter, focusing onvoterevaluationsof specific candidatesandthereasonsfortheseevaluations. Inthemain, thelengthof a survey reflectsthefactthatpeoplehavelimitedattentionspans, sothereisatrade-off betweenlearning moreabouteachrespondent’sopinionsandgetting themtoagreeto besurveyedinthefirstplace(shortersurveyscanalsobelessexpensive).

Problems in measuring public opinion
Althoughmeasuring public opinionmightseemaneasy task—justfindsomepeople andaskthemquestions!—itisactually very complicated. Theproblemsbeginwith determining andgathering anappropriate, representative sampleof subjects. These difficultiesarecompoundedby issuespertaining tothewording of thequestionsand furthercomplicatedby thevery natureof public opinionitself. Consequently, survey resultsmustbereadcarefully, taking intoaccountwhoisbeing surveyed, whenthey
arebeing surveyed, whatopinionspeoplearebeing askedabout, andwhatmechanism is usedtoask survey questions.
Issues with Survey Methods Building arandomsampleofrespondentsisnot easy. Onestrategy is tochoosehouseholdsatrandomfromcensusdataandsendinter- viewersoutforface-to-facemeetings. Anotherstrategy involvescontacting peopleby telephoneusing randomdigitdialing, whichallows surveyorstofindpeoplewhohave unlistedphonenumbersorwhojustuseacell phone. Whileeachtechniqueintheory producesarandomsample, inpracticethey bothmay deviatefromthisideal. Face-to- face interviews of peopleintheirhomesduring workhourswon’tincludeadultswho work during theday andarenothome. Evenwithphonesurveys, many peoplerefuse to participate. Pollsters must adjust their survey results to account for these and other potential biases. Sometimesthesecorrectionscanintroducenew errors. Forexample, inthe 2016 presidential race, attemptstoaccountforlikely votersappeartohaveledto underestimatesof supportfor Donald Trump, theultimatewinner.
To keepcostsdown, many organizationsuse Internetpolling, inwhichvolunteer
respondents log on to awebsite to participate ina survey, or robo-polls, in which a com- puter program phones people andinterviews them. Whilethese techniques areless expensive, thereareoftendoubtsaboutthequality of thesamples they produce.38

sample
Withinapopulation, thegroupof peoplesurveyedinordertogauge thewholepopulation’sopinion.
Researchersusesamplesbecauseit would beimpossibletointerview the entirepopulation.




DID YOU KNOW?


 (
45
)state- andnational-levelpollsofthe presidentialracewerereleasedinthe last twoweeksofthe 2016 campaign. Source: Pollster.com
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On average, people should be more skeptical when they see numbers. They should be more willing to play around with the data themselves.
—Nate Silver, FiveThirtyEight.com














DID YOU KNOW?


 (
90%
)of peoplecontactedbyphoneto participateinapoliticalsurveyeither don’t answer or refuse to participate. Source: Pew Research Center
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[bookmark: How It Works: Measuring What a Nation of][bookmark: _bookmark96]How it works: in theory
Measuring What a Nation of 320 Million Thinks:
A Checklist











A Random Sample:
Were the people who participated in the survey selected randomly, such that any member of the population had an equal chance of being selected?

Sample Size:
How many people do researchers need to survey to know what 320 million Americans think? Major national surveys usually use a sample of 1,000–2,000 respondents.











Sampling Error:
For a group of any size (even 320 million), 95 percent of the time a survey of
1,000 randomly selected respondents will measure the average opinion in a population within 2 percentage points. Reputable surveys will usually give the sampling error (sometimes also called “margin of error”).

Question Wording:
Did the way the question was worded influence the results? Scientific surveys try to phrase questions in a neutral way, but even in reputable polls, differences in question wording can influence answers.
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)Reliable Respondents: Respondents often give socially acceptable answers rather than truthful ones—or invent opinions on the spot. Is there a reason to think people may not have answered a survey honestly and thoughtfully?

How it works: in practice

Rasmussen Reports
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Surveying the 2016 Elections:
Two Approaches
To illustrate how these requirements for good survey design play out in real life,
we examine how two well-known polling organizations, the Pew Research Center

Land-line only.
[image: ]
A random sample: Use a land-line-only sample.

Sample size:
Survey the first person who answers the phone.

Adjust results.
[image: ]
Sampling error: If there are more Democrats in your
sample than you expect,
adjust your results to reduce support for Clinton.

Use a script to call.

Reliable respondents: Use a computer script, and only call once.
Do the survey in a short time period (hours).

and Rasmussen Reports, designed polls to measure presidential preference

Pew Research Center

during the 2016 campaign.

Include
cell phones.
[image: ]
A random sample: Generate a random sample of Americans, including people who only have cell phones.
Sample size:
When you call a residence, only talk to the person who’s in your sample. 

Don’t adjust results.
[image: ]
Sampling error:
If the partisan divide in the sample is not what you expect, treat it as a finding—people may be changing their party ID.

Use a person to call.
[image: ]
Reliable respondents: Use a live interviewer, and call back people you miss the first time. Implement the survey over several days.	
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Critical
 
Thinking
When evaluating these two polling organizations, how 
would
 
you
 
respond
 
to
 
someone 
who said he still 
preferred 
Rasmussen’s polls because they 
correctly
 
predicted
 
the
 
outcome 
of
 
a
 
Senate
 
race
 
in
 
his
 
state
 
in 2014?
Which
 
kinds
 
of
 
respondents 
are
 
likely
 
to
 
be
 
put
 
off
 
by
 
polls 
that
 
the
 
computer
 
scripts?
 
How 
might
 
this
 
affect
 
the
 
findings
 
of 
the
 
survey?
)Outcome
Rasmussen data are
incomplete...
A random sample: Rasmussen misses people who only use cell phones (many of whom are younger and are Democrats).
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)Sample size: Rasmussen is biased toward people likely to answer the phone. These people tend to be older and include more men than average.



and assume nothing has changed.

Sampling error: Adjusting for partisan- ship assumes that no changes in party ID have occurred since the last election.

Reliable respondents: Rasmussen tactic lowers response rate. Rasmussen tactic makes poll results sensitive to short-term events.



Pew is more reliable.

Pew’s results were generally regarded as more reliable than Rasmussen’s—and
ultimately made more accurate predictions about the 2016 results. Furthermore, Rasmus- sen kept its data largely private, while Pew released its question- naire. This made Pew’s survey verifiable and provided an opportunity for further analysis.



TABLE 6.2

The Impact of Question Wording on Opinions
How questions are worded can affect survey results. These surveys all ask about immigration reform but differ in the number of requirements that noncitizens would have to satisfy. In light of how the responses to survey questions are shaped by the precise wording of these questions, what sort of question would you ask if your goal was to show that Americans favored immigration 
 reform? What if you wanted to show high levels of opposition?



	% Support or Favor
	Question
	Pollster
	Poll Date

	

81
	Here are some questions about how the U.S. government should treat illegal immigrants who have been in the country for a number of years, hold a job, speak English and are willing to pay any back taxes they owe. Would you favor
	

CNN/ORC
	

2/2/2014

	
	or oppose a bill that allowed immigrants to stay in this country rather than being deported and eventually allow them to apply for U.S. citizenship?
	
	

	
78
	Do you favor or oppose allowing illegal immigrants to remain in the country and eventually qualify for U.S. citizenship, as long as they meet certain requirements
	
Fox News
	
4/22/2013

	
	like paying back taxes, learning English, and passing a background check?
	
	

	
77
	Would you favor or oppose providing a path to citizenship for illegal immigrants in the U.S. if they met certain requirements including a waiting period, paying fines
	
CBS News
	
10/21/2013

	
	and back taxes, passing criminal background checks, and learning English?
	
	

	
	The U.S. Senate is considering an immigration bill that would attempt to increase
	
	



 (
51
)border security and create a path to citizenship for many immigrants who are in this country without permission from the U.S. government. Based on what you have read or heard about this bill, do you favor or oppose it?

 (
46
)As you may know, the U.S. Senate passed an immigration law that includes a path to citizenship for undocumented immigrants now living in the United States, and stricter border control at a cost of $46 billion. Do you support or oppose this proposal?

CNN/ORC	6/13/2013



Post/ABC	7/21/2013


Congress is debating changing immigration laws. Do you support or oppose a
46	revision of immigration policies that would provide a path to citizenship for
11 million undocumented immigrants in the United States?


Bloomberg	6/3/2013
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Thewording of questionscanalsoinfluencesurvey results. Table 6.2 showsdiffer- ent questionsaskedduring 2013–2014 to measure opinionsaboutproviding citizenship toillegal aliens. Asyoucansee, supportdependsontherequirementsthatpeople would need tofulfill inordertobecomecitizens. Asaresult, supportforimmigration reform ismuch higher inthe top three polls compared withthebottom three. These issuesshouldn’tmakeyoususpiciousthatpollstersaretrying toskewtheirfindings— rather, it shows just how hard it is to accurately measure opinions.
Unreliable Responses People are sometimes reluctant to reveal their opinions. Rather than speaking truthfully, they often give socially acceptable answers or the ones that they think the interviewers want to hear. In the case of voter turnout in elections, up to one-fourth of respondents who say they voted when surveyed actu- ally did not vote at all.39 Political scientists refer to this behavior as the social desir-
ability bias, meaning that people are less willing to admit actions or express opinions (such as racial prejudice) that they think their neighbors or society at large will

disapprove of.40 In 2016, a small percentage of poll respondents, labeled “shy Trump voters,” refused to express their true support for candidate Donald Trump. Pollsters use various techniques to address this problem, such as framing a question in terms of the entire country rather than the respondent’s own beliefs.
The Accuracy of Public Opinion Early theories of public opinion held that the average American’s opinions about politics were incomplete at best and wildly inac- curate at worst. Modern theories have revised these conclusions. It is true that many Americans have significant gaps in factual information, such as which party controls the House or the Senate,41 and routinely overestimate the amount of federal money spent on government programs such as foreign aid. However, rather than reflecting ignorance, these misperceptions often result from poor survey design or the respon- dents’ misinterpretation of survey questions.
Claimsabout Obamacarereformareagoodexample. A 2015 poll askedpeople whetherhealthcarespending by thefederal governmentwashigherorlowerthan estimatesmadeatthetimetheprogramwasenactedin 2010. Forty-twopercentsaid spending was higher, 40 percentdidnot know—and only 5 percent of respondents gave thecorrectanswer, thatspending waslessthanexpected.42 How canweexplainthese findings?
We canofferfourexplanations: (1) Many respondentslikely hadnotthoughtabout thequestionsbeforehand. Whenthey wereaskedforanopinionaspartof asurvey,
therewasnotimetodoresearchorthink thingsthrough. (2) Incompleteorinaccurate responsestosurvey questionsmay reflectrespondents’ unwillingnesstoadmitthey don’t know aboutsomething: survey participantssometimesmakeupresponsesto avoid appearing ill informed.43 Inthemain, peoplearemorelikely toexpresssensible, thoughtful, andaccurateopinionswhenaskedaboutanissueorquestionthatthey havepersonal experiencewith—forexample, whethertheirownspending onhealth carehadincreasedratherthantheirassessmentof Obamacare.(3) Becauseopinions aresubjecttoinfluenceby politiciansandothers, survey respondentsmighthaveeval- uated Obamacarenegatively becausethey formedtheiropinionsafterhearing certain public figuresrepeatedly describetheprograminhighly negativeterms. (4) Many sup- posedfactsare“contestedtruths,” meaning thatitisreasonableforindividualstohold arangeof views.44
Suchproblemsdonotariseinall areasof public opinion. Respondents’ ability to express specific opinions, aswell astheaccuracy of theiropinions, risesif thesurvey questions relate to their everyday life.45 Thus, theaverage Americanwouldbemore likely tohaveanaccuratesenseofthestateoftheeconomy orhisorherownpersonal economic condition than of the situation in Syria or the Ukraine. Everyday lifegivesus informationabouttheeconomy; incontrast, welearnabout Syriaorthe Ukraineonly if we takethetimetogatherinformation.
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As always, keep in mind that the poll does not, and cannot, predict the outcome of the election in November.
—Disclaimer on CNN preelection poll








New technologies have made surveys cheaper and easier, allowing groups to poll more often and ask a much wider range of questions. However, just reading more polls doesn’t automatically make you better informed about American politics. You have to consider how the poll was administered in order to make sense of its findings.

“Why Should
I Care?”
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ideological polarization
Theeffectonpublic opinionwhen many citizensmoveaway from moderatepositionsandtoward eitherendofthepolitical spectrum, identifying themselves as either liberalsorconservatives.

What Americans think about politics
 (
AMERICANS
 
THINK
 
ABOUT GOVERNMENT
 
AND
 
WHY
 
IT 
MATTERS
)Americanpublic opinionencompasseswhatpeoplethinkof thefederal government andtheirideological beliefs. Theseopinionsdriveoverall supportforgovernment action andserveasthebasisforopinionsonmorespecific policy questions. Soto
understandwhat America’snational governmentdoesandwhy, wehavetodetermine what Americans ask of it.

Ideological polarization
Webeginbyexaminingliberalandconservativeideologyandpartyidentificationtosee ifhistoricaldatashowevidenceofpolarization. Aretherefewermoderatesandmore strongliberalsandconservativestodaythanagenerationago? The What Dothe Numbers Say? featureshowstwokindsofsurveydata: responsestoaquestionmeasuringideology
(liberal, moderate, orconservative), andaquestionthattapsarespondent’spartyidentifi- cation (Republican, Independent, or Democrat). Thetrendsshownoevidenceof ideolog- ical polarization. Itis hard to look atthese data andthinkin terms of sharp divisions.
Looking moreclosely atopinionpolarization, thethirdpartof the What Dothe Numbers Say? featuredividestheelectorateinto eight groupsbasedonanswersto questions thattapimportant principles, from foreign policy to domestic issues, civil lib- erties, andmorality. Principles such asthese areakind of consideration—they form the basis foropinionsthatpeopleexpressinsurveys oractonwhenthey vote orengagein otherpolitical behavior. Thefigureshows, first, thatonly aboutathirdof theelectorate (Steadfast Conservatives, Business Conservatives, and Solid Liberals) holdconsistent ideological beliefs—meaning thatthey generally giveonekindof answer(conservative orliberal) whenaskedquestionsthattaptheirunderlying principles. Eventhen, the datashow thattherearetwobroadgroupsof conservatives, onefocusedmoreonsocial issues, theotherorientedmoretoward Wall Streetandpro–immigrationreform. More- over, most people fall into one of theintermediate groups, meaning thatthey express a mix of liberal andconservativeissuepositions.
Whilethesedataconfirmthat Americansdisagreeonimportantpolicy questions,
they argueagainsttheconceptionof apolarized America, withalargegroupof secular liberalsopposing anotherlargegroupof religiousconservatives, withfew peopleinthe middle. Public opinionismuchmorecomplex. Mostpeoplecouldbelabeledasliberals orasconservatives, secularorreligious, depending onwhichissuesthey areasked about. Thus, even thoughpeoplesay they areliberals(orconservatives), thisresponse does notmeanthatthey holdliberal (orconservative) preferencesonall issues. In addition, self-professed moderates may hold relatively extreme preferences on certain policy questions. Thus, understanding what Americansthinkandwhatthey wantfrom government oftenrequiresdataonspecific policy questionsratherthanbroadjudg- ments abouttheliberal orconservative nature of American public opinion.

Evaluations of government and officeholders
Anothersetof opinionsaddresseshow peopleview thegovernment: how well orpoorly they thinkitisdoing, whetherthey trustit, andtheirevaluationsof individual politi- cians. Theseopinionsmatterforseveral reasons. First, citizens’ judgmentsaboutthe
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WHAT DO
THE NUMBERS SAY?
Arethe AmericanPeople Polarized?
Many commentators describe politics in America as highly conflictual, with most Americans holding either liberal or conservative points of view and identifying with one of the two major parties. Is polarization as strong as these commentators think? What do the numbers say?










Political Typology

Reliable Republicans
Steadfast conservatives (socially conservative, populist)
Business conservatives (pro–Wall Street, pro-immigrant)
Less partisan, lesspredictable

Other
 (
Republican
23%
)6%


Think about it
· According to the top figure, how have levels of polarization changed since the 1970s?
· What does the political typology reveal about divisions within each political party?

Young outsiders (conservative on government, liberal on social issues)
Hard-pressed skeptics (financially stressed, pessimistic)
Bystanders (young, on the sidelines)
Next generation left (young, liberal on social issues, less liberal on social safety net)
Faith and family left (racially diverse and religious)
Reliable Democrats
Solid liberals (liberal across-the-board)

0 2 4 6 8 10 12 14 16%

Sources: Data from General Social Survey 1972–2014, Cumulative Datafile, Survey Documentation and Analysis (SDA) at UC Berkeley, http://sda.berkeley.edu (accessed 11/5/15); Pew Research Center, “Trends in Party Identification, 1939–2014,” www. people-press.org, April 5, 2015 (accessed 11/5/2015); Pew Research Center, “Beyond Red vs. Blue: The Political Typology,” June 26, 2014, www.people-press.org (accessed 12/9/15).
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government’s overall performancemay shapetheirevaluationsof specific policies, especially if they donot know much about thepolicies.46 Also, evaluationsof specific policiesmay beshapedby how muchacitizentruststhegovernment; moretrustbrings higherevaluations.47 Finally, trustingovernmentandoverall evaluationsof itmight influenceacitizen’swillingnesstovoteforincumbentcongressional representatives or a president seeking reelection.48 Infact, thechancesthatsomeonevotedfor Donald Trumpin 2016 weremuchhighergivenlow trustingovernment.
The topgraphin Figure 6.2 revealsthattheaverage Americanisfairlydisenchanted withthegovernment. Asof 2015, amajoritybelievesthatgovernmentisnotrunforthe benefitofallthepeopleandthatgovernmentprogramsareusuallywastefulandineffi- cient. Thesebeliefshavenotchangedmuchoverthelastgeneration.
Thisimpressionof adisenchantedanddisapproving public is reinforcedby the secondgraph, whichgenerally showsdeclining levelsof trustingovernmentsincethe




FIGURE 6.2

What Do
Americans Think about Government?
A significant percentage of Americans have always been distrustful
and disparaging of the federal government—and the percentage of people holding such views has increased markedly in the last
generation. Does the perception that 
 government is wasteful and inefficient
 make it easier or harder to enact new 
 policies? How might the decline in 
 trust explain the rise of the Tea Party organization and candidates like
 Donald Trump and Bernie Sanders? 

Sources: Pew Research Center, “A Wider Ideological Gap Between More and Less Educated Adults,” April 26, 2016, www.
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[bookmark: Policy Preferences][bookmark: _bookmark98]1960s. Many scholarshavearguedthatlow levelsof trustmakeitharderforelected officialstoenactnew policies, especially thoseinvolving largeexpenditures.49 Some scholarsevenarguethatlow levelsof trustraisequestionsaboutthefutureof democ- racy in America.50 How canwesay that Americandemocracy isagoodorpopularform of governmentwhensomany peopleareunhappy withtheperformanceof electedoffi- cialsandbureaucratsandsofew peopletrustthegovernment?
Oneimportantinsightisthatalthough Americansdon’tlikethegovernmentingen- eral, they tend tobemore satisfiedwiththeirownrepresentativesin Washington(see Chapter 10). Forexample, whenasurvey questionasksabout“thegovernment” itmay causerespondentstopicturearoomful of bureaucratspushing paperwork, whereas asking about“yourrepresentative” may leadrespondentstothinkof someoneworking on theirbehalf. Also, aswediscussin Chapter 10, members of Congress work hard to convince their constituents thatthey aredoing everything possible to satisfy constitu- ents’ demands. Sometimesmembers blametheinstitutionof Congressandthegovern- ment bureaucracy forshortcomings, portraying themselves asstanding between their constituentsandaninefficientgovernment.



Policy preferences
Inadiversecountryofmorethan 320 million, peoplecareaboutawiderangeofpolicies. Oneusefulmeasureof Americans’ policypreferencesisthe policy mood, which captures thepublic’scollectivedemandsforgovernmentactionondomesticpolicies.51 Policymood measures areconstructedfromsurveysthat addressawiderangeofpolicy questions.52
Fluctuationsinthepolicy moodin Americahaveledtochangesindefensespending, environmental policy, andcivil rights, among others—andhaveinfluencedelections.53 Figure 6.3 showsthatwhenthepolicy moodleansinanactivistdirection(Americans




policy mood
Thelevel of public supportfor expanding the government’s role in society; whetherthepublic wants governmentactiononaspecific issue.
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want government to domore, corresponding to lower values on thevertical axis), such asintheearly 1960s, conditionsareripeforanexpansionof thefederal government involving morespending andnew programs. Butwhenthepolicy moodleansinthe opposite direction (Americans want a smaller, less-active government; higher values on thevertical axis), officialsgenerally enactsmallerincreasesingovernmentspend- ing andfewernew programs—or, asin 2010, 2012, and 2014, candidateswhosupporta more active government are more likely tobedefeated. Atpresent, oppositiontogov- ernment action isatnearly itshighest level since the late 1980s. Given these opinions, we shouldnotexpectmajorexpansioninthesizeandscopeof thegovernment, atleast not until the public policy moodmovesinamore activist direction.
Regarding morespecific policy preferences, everything wehavesaidinthischapter reinforces theidea that public opinion is often amoving target. Whilesomebeliefsand preferencesarestableovertime, opinionsaboutspecific policiescanchangefromyear to year, month to month, orevenday to day. Oneof thebestways to takeasnapshotof
thesebeliefsistoaskcitizenswhatthey seeasthetoppolicy prioritiesfacing thenation. Figure 6.4 showsresponsestoa 2015 survey.
Thetoppriorities—terrorism, theeconomy (including jobs), education, Social Secu- rity, thebudgetdeficit, andhealthcarecosts—havenotchangedvery muchoverthelast several decades. Theonly differenceisthatterrorismappearedonthelistonly afterthe September 11 attacksin 2001. Itisnoexaggerationtosaythat Americansarealwayswor- riedabouttheeconomy. Evenwhenotherpressingissues, suchasterrorism, surpassthe economy asthemost important problem to Americans, the economy istypically listed second orthird. Ingeneral, asthestateoftheeconomydeclines, moreandmorepeople




FIGURE


Percentage of respondents rating each a top priority

6.4 Terrorism	76%

The American Public’s Policy Priorities, 2015
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Source: Pew Research Center, “Public’s Policy Priorities for 2015,” January 15, 2015, www. people-press.org (accessed 11/7/15).
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rate the economy astheirgreatest concern. Moreover, thepercentage of people who make referencetotheirpersonal economicconcerns—for example, unemploymentor worries aboutretirement—alsoincreases.
Thesepolicy prioritiesframecontemporary political debatesanddividethepolitical parties. Thinkabout what Republicans and Democratsin Washington argueabout: how besttofightterrorismandsecurethe United Statesfromattack, how toincrease economic growth and reduce theunemployment rate, what thegovernment’s role should beinproviding health careandmaking surethat Americanshavesecureretire- ments. Inavery fundamental way, then, thislistconfirmsthat Americanpoliticiansare intimately connectedtotheirconstituents—theissuesthatthey debateandlegislateon aretheonesthatmany peoplecareabout.
Thelistof policy prioritiesalsoexplainsgovernmentinactiononsomeissues. For example, only 38 percentof Americansseeglobal warming asatoppolicy priority—and guncontrol doesn’tevenappearonthelist. Thus, thefactthat Congresshasnotlegis- lated oneitherof theseissuesinrecentyearsisactually consistentwithpublic opinion. For betterorworse, theaverage Americanhasotherprioritiesforgovernmentaction.
Public Opinion Is Relevant We cansay withconfidencethatpublic opinionremains highly relevantin Americanpoliticstoday. Onekey pieceof evidenceistheamount
oftimeandeffortpoliticians, journalists, andpolitical scientistsspendtrying to find out what Americansthink. Of course, it iseasy to findexamplesinwhichthepolitical processappearstoignorepublic opinionincasesinwhichpolicy hasstayedthesame despite amajority supporting change. Inothercases, new policieshave beenenacted even though a majority preferred the status quo. But these examples donot meanthat public opinionisirrelevant. It isnotalwayspossibletopleaseamajority of citizens. Pol- iticians’ willingnesstodosodependsonwhetherthemajority isorganizedintointerest groups, how muchthey careabouttheissue(andtheintensity of theopposition), and, most important, thedetailsof theirpreferences.
Public Opinion Can Influence Government Despite allthedifficultiesdescribed, public opinion exerts a conspicuous influenceinwidespreadareasofgovernment.
We mentionthisbroadinfluencerepeatedlythroughoutthisbook. In Chapter 10, we describe howlegislatorsendeavor to determine whattheirconstituentswantandhow theirconstituentswillrespondtodifferentactions. In Chapter 8, weseehowvotersuse retrospective evaluations to form opinions about whom to vote for andhowcandidates incorporatethepublic’sviewsintocampaignplatformsthatwillattractwidespreadsup- port. Andin Chapter 7, wediscusshowvotersusecandidates’ partyaffiliationslikebrand names todeterminehowcandidateswillbehave ifelected. Scholars have foundthat congressional actions on awide range of issues, from votes on defensepolicy to the con- firmationof Supreme Courtnominees, areshapedbyconstituentopinion.54 Moreover, careful analysis oftheconnectionbetweenopinions andactions showsthatthis linkage does notexistbecausepoliticiansareabletoshapepublicopinioninlinewithwhatthey
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Politicians read public opinion polls closely to gauge whether their behavior will anger or please
constituents. Few politicians always follow survey results—but virtually none would agree with Calvin’s father that polls should be ignored entirely.
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“Why Should
I Care?”

want to do; rather, politiciansbehave inlinewiththeir constituents’ opinions because to do otherwisewouldplacethepoliticiansinjeopardyoflosingthenextelection.55
Recenteventsalsospeak totheinfluenceof public opinion. Thinkaboutthefailure of electedofficialsoverthelastfew yearstorepeal Obamacare, enactimmigration reform, or pass new limits on the ownership of handguns andassault rifles. Inall of
thesecases, asignificantportionof Americanswantedpolicy change, butasubstantial percentagewereopposedandeventhesupportersdisagreedonwhatkindsof changes were best. Congressional inactiononthesemeasuresdoesnotreflectawillful igno- rance of public opinion. Rather, it reflects thelackof apublic consensusaboutwhatgov- ernment shoulddo. Inactionontheseissues isexactly whatweshouldexpectif public opinion is real and relevant to what happens inpolitics.



Political scientists and pollsters spend so much time trying to measure public opinion because it shapes election outcomes and policy changes in Washington. If you want to know what the federal government is going to do over the next four years, spend some time trying to determine what people want.
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)The news media
Closely relatedtoourdiscussionofpublicopinionistheroleofthenewsmedia, foritis generally throughthemediathat Americansreceivepoliticalinformation. Thissection describes the mass media, the many sources of political information available to Amer- icans, and how peopleuse(ordon’tuse) thisinformation. Finally, weconsider how
themediamay influencepublicopinionandpolitics. Thedevelopmentofthe Internet
over the last generation has dramatically increased thenumber of mediasources and

Sourcesthatprovideinformation totheaveragecitizen, suchas newspapers, televisionnetworks, radiostations, andwebsites.

therangeofinformationavailabletotheaverage American. Withthischange, it is less importanttodescribeeachsourceandwhatkindsofinformationthey can(andcannot) provide. In contemporary America, there areso many sources andsomuch information that Americanscanbecomeexpertsonvirtually any aspectofpoliticsorpublicpolicy— if they arewillingtosearchforinformationandputtogetherwhatthey find.

Media sources in the twenty-first century
Overthelasttwodecades, the Internethasbecomeamajorandoftendominantsource for information about Americanpolitics. Most Americannewspapers, televisionnet- works, radiostations, andcablestationsofferfreeaccesstomostorall of theirdaily news viawebsitesandmobileappsaswell asproviding some Web-only information. They alsopostblogswrittenby theirreporters. Oneof themostinfluential conservative weekly magazines, National Review, hasa Webversion, National Review Online, where many of the magazine’s reporters publish Web-exclusive stories.56
Therearealsomany Internet-only sitesthatofferacombinationof rumor, inside information, anddeepanalysisof Americanpolitics. Some, suchas Politico, Vox, and FiveThirtyEight, havepaidstaff andreportonawiderangeof topics. Othershavea narrower focus: SCOTUSblog (the Supreme Court of the United States blog) analyzes Supreme Courtdecisions, judicial nominations, andotherlegal questions.57 Other

blogs suchas The Monkey Cage(now affiliatedwiththe Washington Post) andthe Mis- chiefs of Faction(now part of Vox) usepolitical science research to explain contempo- rary Americanpolitics.58Andmany websites, somerunby ordinary citizens, provide
theirowninsightsandinformationabout Americanpolitics. Finally, even Facebook offersnewsaboutpoliticsthroughitsnewsfeedandtrending storiesmenu.
The creation of the Internet, along with increases in the number of mainstream media sources, has dramatically increased the amount of information about politics that is available to the average American. Imagineyourselfinthelate 1940s. Sup- poseyouwantedtolearnabout President Truman’s Stateofthe Unionaddress. Ifyou
couldn’tgoto Washingtontohearitinperson, wherecouldyouhavegotteninformation about thespeech? Ifyoulivedinabig city, thespeechwouldprobably becoveredinthe next day’s newspaper. Ifyoulivedinasmall town, yourlocal papermightormight not
runthestory. If itdidn’t, youwouldneedasubscriptiontoeitherabig-city paper(which would arriveaweek afterthefact) oraweekly ormonthly newsmagazineor you would need tohaveaccesstoaradio thatcouldpick upastation broadcasting the speech.
Now considerthe modern era, inwhichmajorpolitical events saturatethe media. Supposeit’saday inearly 2016, rightbeforethe Iowa Caucuses, andyouwanttoknow what Donald Trumpsaidduring acampaignappearanceyesterday. Youcantuneinto one of thefour major television networks, numerous cable news channels, public tele- visionstations, orradiostations, orwatchvideoclipsonmany websites. Mosttelevision stationswill featurepundits’ commentariesontheraceandwill interview prominent politiciansandcommentators. Jimmy Fallonandotherlate-nighthostswill probably make jokes about Trumpandthe other candidates on late-night television, and John Oliverwill skewerthemonhis Sunday show. Tomorrow theracewill befront-page news andlargerpaperswill publishthe full text 0f Trump’sspeech. Countless Inter- net siteswill offerinformationandanalyses. Andyouwill beabletowatchavideoof
thespeechon YouTubeandmany othersites. Thepointis, therearemany placestoget information; youwouldhavetoworktoavoidthem.
The Internethascreatedmoreopportunitiesforhomegrownmedia, allowing a would-be citizenjournalistorsubjectexperttoeasily setupawebsite, Facebookpage, YouTube channel, orsomeotherway topresentinformation. Suchreporting hasthe potential toshapeelectionsoratleasttodistractpoliticiansfromtheirdesiredmes- sage. During the last month of the 2016 presidential election, someone sentthe Wash- ington Post outtakesfroma 2005 episodeof Access Hollywood inwhich Donald Trump discussed“kissing, groping, andtrying tohavesex withwomen”(inthe Post’s terms). Afterthestory becamepublic, many otherwomencameforwardtoclaimthat Trump hadsexually harassedorsexually assaultedthem. Of course, Trumpwontheelection— but these revelations cost him significant supportfromwomenvoters.
The Internetcreatesnew opportunitiesfortwo-way interactionbetweencitizens, reporters, and government officials. Many reportersandpoliticianshostlivechatses- sions, allowing people to askfollow-up questions about published stories, or interact withtheiraudiencethroughavariety of social mediasites, including Facebook, Twit- ter, and reddit. Whilethere ismuch more information available today thanageneration ago, thesesourcesareconstantly influx. Websitesand Webpagescomeandgo. Even well-established mediasourcescanquickly change. Forexample, recentyearshave seensizabledeclinesinmagazineandnewspaperreadership. Companiesthatonce owned newspapers in Chicago, Philadelphia, and Minneapolis have gone bankrupt, whereas several major U.S. cities, including Seattle, Birmingham, and New Orleans, haveahometowndaily newspaperthatappearsinprintform. Othernewspapershave cutforeignbureaus, reducedtheirstaff, andthinnedtheamountof newsinevery edition.59At thesametime, themajortelevisionnetworksaswell ascabletelevision sourceshavealsoseendeclinesinviewership.
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of Americanadultsuse Facebook, and about half ofthese people say they get their newsfrom Facebook. Source: Pew Research Center
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Information and coverage of important events becomes instantaneously available through Internet sources
[image: ]like Twitter feeds and blogs. Clinton’s campaign announcement was followed by commentary and analysis. @HillaryClinton #I'mWithHer
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[bookmark: Regulating the Media][bookmark: Media Effects on Citizens and Government][bookmark: _bookmark100]Federal Communications Commission (FCC)
A governmentagency createdin 1934 toregulate Americanradiostations
andlaterexpandedtoregulate television, wirelesscommunications technologies, andotherbroadcast media.

broadcast media
Communicationstechnologies, such astelevisionandradio, thattransmit informationoverairwaves.

equal time provision
An FCC regulationrequiring broadcastmediatoprovideequal air timeonany non-newsprogramming
toall candidatesrunning foranoffice.













media conglomerates
Companiesthatcontrol alarge number of media sources across several typesof mediaoutlets.


media effects
Theinfluenceof mediacoverage onaveragecitizens’ opinionsand actions.

Regulating the media
Federal regulationofthenewsmediawasdrivenbythefactthatmanymediasourcesare profit-seeking businesses—aswellasconcernsoverthemedia’spotentialtoshapepub- licopinion. Forexample, the Federal Communications Commission (FCC) regulates broadcast media, such as radio stations, aswellas broadcast andcable television.
Limits on Ownership and Content Until very recently, acentral concernof the FCC wasthatonecompany ororganizationmightbuyenoughstationstodominatethe airwavesinanareaandbecomeamonopoly, offering only onesetof programsorpoint of view. For many years, FCC regulations limited thenumber of radio and television stations a company could own ina community andthe total nationwide audience thata company’stelevisionstationscouldreach.60
The FCC alsocreatedthe equal time provision, whichstatesthatif aradioortelevi-
sion station givesairtime to acandidate outside itsnews coverage—such asduring an entertainment show—ithastogiveanequivalent amount of time toothercandidates running forthesameoffice.
Deregulation The FCC’slimitsonownershipandcontenthavebeeneliminated becauseof thedevelopmentof cabletelevision, satellitetelevision, andthe Internet. Thelogic is thatwithsomany sourcesof information, if onebroadcasterignoresa candidate, anissue, oraviewpointcitizenscanstill findwhatthey wantfromanother source. Pressureforderegulationalsocamefromtheownersof mediacompanies, who wanted to buy more television, radio, andcable stations, aswell asfrom book and mag- azinepublishers, Internetserviceproviders, andnewspapers.61
These regulatorychangeshaveshapedthecurrentmedialandscapeintwoways. First, concentration: many media companies own multiplemediasources ina town or com- munity. For example, ClearChannel Communications owns multiple AMand FMradio stations inmorethan 30 cities. Thesecondtrendiscross-ownership, whichinvolvesone company owningseveraldifferentkindsofmediaoutlets, ofteninthesamecommunity. For example, the Tribune Companyin Chicagoownsthe WGNradiostation, the WGN television station, andthe Chicago Tribune dailynewspaper. Thesetrendshavegivenrise to media conglomerates, companies that control awide range of news sources.62 Nuts& Bolts 6.2 showsthediverseholdingsofonesuchcompany, News Corp/21st Century Fox.

Media effects on citizens and government
Thestudy of media effects exploreswhetherexposuretomediacoverageof politics changeswhatpeoplethinkordo. Thereisconsiderableevidencethatmediacoverage influencesitsaudience—insimpleterms, muchof what Americansknow aboutpolitics comes from the stories they read, watch, or listen to. In part, these effectsarisebecause peopleexposedtostoriesthatdescribeaparticulareventlearnnew factsasaresultof
theirexposure. However, someof theimpactof mediacoveragestemsnotfromwhat such stories contain but from how they present certain information or even whether a story is reportedatall.63
Many studieshavefoundthatexposuretopolitical coveragechangeswhatcitizens know: atthemostbasic level; peoplewhowatch, read, orlistentomorecoverageabout politicsknow morethanpeoplewithlessexposure.64 Whatpeoplelearncanshapethe demandstheyplaceonpoliticians.65 However, atleastpartof thiseffectarisesbecause of underlying interest: peoplewhoareinterested inpoliticsknow moreinthefirstplace and, becauseof theirinterest, watchmoremediacoverageof eventsasthey happen.
Moreover, becausepeoplecanpickandchoosewhichcoveragetowatch, read, orlisten



Holdings of News Corp/21st Century Fox
News Corp/21st Century Fox* is an example of a media conglomerate, a company that controls a variety of media outlets throughout the world. It owns cable television networks, television and radio stations, newspapers, movie-production companies, magazines, and even sports teams. This structure allows the company to rebroadcast or reprint stories in different outlets and thus operate more efficiently, but opponents are concerned that conglomerates might expand to control most—or even all—of the
sources that are available to the average citizen, making it impossible to access alternate points of view.

NUTS
& BOLTS 6.2


Fox Television Stations	Film Companies	Books and Magazines

31 U.S. stations	21st Century Fox
Fox Searchlight Pictures Fox Television Studios Blue Sky Studios
11 other film companies

45 book publishers (including HarperCollins) worldwide
3 magazines

Satellite and Cable Holdings	Newspapers	Other Holdings

Fox News Channel
More than 60 other cable channels in and outside United States
6 satellite television channels

New York Post Wall Street Journal 3 UK newspapers
19 Australian newspapers 30 local U.S. newspapers

AmericanIdol.com
Over 50 news and entertainment websites Many other businesses


* These two companies were created in 2013 by dividing the operations of the News Corporation. However, the founder of the News Corporation, Rupert Murdoch, is the chairman and CEO of 21st Century Fox and the executive chairman of News Corp, and his family trust still holds a controlling interest in both corporations.



to, what they learnfrom themedia tends to reinforce their preexisting beliefs. That is, aconservativemightlistento Sean Hannity, whilealiberal wouldoptforwatching MSNBC. Bothpeoplemay learnsomething fromthecoverage, butthemostlikely result is thatthey will only grow more certain intheiropinions.66 Finally, changes causedby mediacoverageareusually (butnotalways) short-lived.
Giventhisevidenceofmediaeffects, oneof thecentral questionsiswhetherreport- ers and editors have adiscernable bias: thatis, dotheirdecisions about which events to report onand how they report onthem reflect aconsciousefforttoshapepublic opinion inaliberal, conservative, orotherdirection? Surveysof the Americanelectoratehave founda hostile media effect: Democratsgenerally think themediafavor Republicans, whereas Republicans have the opposite belief. Thatis, everyone seeks to thinkthat
themediaarebiasedagainstthecandidatesandpoliciesthey prefer.67 It iseasy to find examplesofsuspiciousdecisionsby reportersandtheireditorsthatsuggestsomesort ofovertbiasincoverage, andmany journalistsandcommentatorsadmitthattheytake anideological orpartisanperspective.
It isalsonosurprisethat politicians complainabout media coverage: thestakesfor themarevery high. Forexample, during thefinal weeksof the 2016 election, Donald Trump’scampaignwantedmoreattentionpaidtotheirclaimsabouttheneedfortrade reform andtheir claims that Hillary Clinton was a corrupt politician, instead of the media’s focusonseveral harassment claimsagainst Trumpandhispoorperformance inthepresidential debates. While Trump’scampaignarguedthatmediacoverage
was biased againsttheircandidate, the simpler explanation for theirangeristhatthey wanted Trumptowin, andthatafairaccounting of thecampaign (whichiswhatthe mainstreammediaprovided, by andlarge) wouldbeharmful totheircandidate.
Infact, whileitiseasy to findmediacoverageof politicsthatisincomplete, orcases where reporters made predictions that later turned out to befalse, it is hard to find casesof systematic biasinmediacoverage. It is alsohardtofindascholarly study that










hostile media
Thetendency of peopletoseeneutral mediacoverageof aneventasbiased againsttheirpointof view.













[bookmark: Conclusion][bookmark: _bookmark101]filtering
Theinfluenceonpublic opinionthat resultsfromjournalists’ andeditors’ decisions aboutwhichof many potential newsstoriestoreport.

framing
Theinfluenceonpublic opinion causedby theway astory ispresented orcovered, including thedetails, explanations, andcontext offeredin
thereport.


“Why Should
I Care?”

presentsstrong evidenceof systematic mediabiasinaliberal orconservativedirection. Part of the problem is thatitis hard to measuremedia bias. For example, one study found thatwhenthe Fox News Networkbeganbroadcasting inacommunity, voting for Republicancandidatesinthenextelectionincreasedsignificantly.68 Doesthismean
thatsomeviewersbecamepro-Republicanafterlistening toallegedly pro-Republican broadcastson Fox News? Perhaps, butthestudy didnotdirectly measurethebehavior of individualsinthese communities, sothere was no way to be sure thatnew Repub- licansupporterswereactually Fox Newsviewers. Evenif they were, itmay bethat watching Fox News hadnoeffectonvoting butthat Fox Newsexecutiveswerelooking for communitiesthatweretrending Republicanwhendeciding whichnew markets
to enter. Untangling theseeffectsisdifficult, andif mediabiaswereaspronouncedas somecriticsclaimitwouldlikely beeasiertomeasure.
Filtering and Framing Comparedwithovertbias, filtering andframing could produce subtler but stronger impacts on public opinion. Filtering (alsocalled
agenda-setting) resultsfromjournalists’ andeditors’ decisionsaboutwhichstoriesto report. Framing refers to how thedescription or presentation of a story, including the details, explanations, andcontext, changesthereactionpeoplehave totheinforma-
tion. Spacelimitationsmeanthatsomefiltering is inevitableasreportersandeditors decide whichstoriestocover. Similar decisions aboutwhattoreportandhow topresent theinformationleadtoframing effects. Evenif everyoneinthepolitical mediaadhered tothehigheststandardsof accuracy, theseinfluenceswouldstill exist.


It’s importantto have aclearandaccurate understanding of today’s media sources. If you’re looking for someone to blame for Americans’ lack ofknowledge about politics, the mass media is not a good candidate. While most sources fall short in one way or another, there
is a wealth of information available, most of it for free. But most people never search for political information and ignore much ofwhatthey encounter. Journalists can do the most effective reporting possible—providing in-depth, balanced coverage of critical events— but unless people take time to read or view thatcoverage, they will remain uninformed.


Conclusion
Public opinion and the media matter in American politics. Our nation’s citizens have ideas about what they want government to do, and they use these ideas to guide their political choices. Most of the time, these beliefs are formed only when needed, so they are sen- sitive to recentevents. In a country as large and diverse as the United States, disagree- ments over government policy are inevitable. However, even though public opinion data show disagreementin many areas, they also show areas where compromise is possible.
News media are Americans’ primary source of public information about politics and policy. Although journalists can shape public opinion, media coverage is also substan- tially influenced by the need to attract an audience. There is little evidence, however, to support claims of an ideological bias in media coverage.
The average American is not an expert on government policies and knows relatively little about possible alternatives. But even a small amount of information is enough to inform his or her beliefs about what policies should be enacted. Politicians, moreover, generally take care to behave in accordance with the public’s demands. Changes in the last few years in government policy, politicians’ statements, and election outcomes all reflect changes in the policy mood.
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What is public opinion?
Define public opinion and explain why it matters in Ameri- can politics. (Pages 162–165)

Summary
What the population thinks about politics and government matters for three reasons: people’s political actions are driven by their opinions; there is a strong linkage between people’s opinions and political actors’ behavior; and public opinion helps us understand how specific policy outcomes are achieved.

 (
Key terms
public
 
opinion
 
(p.
 
162)
latent
 
opinion
 
(p.
 
163)
) (
considerations
 
(p.
 
163)
)


Practice Quiz Questions
1. What does it mean that most political judgments are latent opinions?
a. Most Americans have preformed opinions.
b. Most Americans have well-thought-out reasons for preferring a policy.
c. Most Americans do nothave any meaningful political attitudes.
d. Most Americans form their opinions only as needed.
e. Most opinions are not accurate.

2. Which of the following is not true regarding considerations?
a. Well-informed and poorly informed people use them in forming opinions.
b. Opinions on morally complex issues do not involve considerations.
c. Political events can become considerations.
d. They may be contradictory.
e. Party identification is often used in considerations.

Where do opinions come from?
Explain how people form political attitudes and opinions. (Pages 166–169)

Summary
Political opinions are influenced by a wide range of factors. The belief systems of our parents and relatives influence our opinions early on, and our social groups influence our perspectives later in life. Personal events such as attending college or moving to a new city may influence how we think about politics, as do national events such as the attacks on September 11. Even political debates by political elites and party leaders shape our political attitudes.
 (
Key term
political socialization 
(p. 166)
)

Practice Quiz Questions
3. Theories of political socialization say that people’s opinions are influenced first by 	.
a. what they learned from their parents
b. the way political parties change over time
c. their genetic and biological factors
d. their personality traits
e. politicians

4. The idea that individuals will rely on others who “look like” them for opinions relates to 	.
a. political socialization
b. group identity
c. political events
d. generational effects
e. time-series effects

5. Which phrase best completes the following statement regarding the sources of public opinion? “Politicians and other political actors work to 	public opinion.”
a. respond to
b. ignore
c. disregard
d. stabilize
e. shape
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Measuring public opinion
Describe basic survey methods and potential issues affect- ing accuracy. (Pages 170–175)

Summary
Most information about public opinion comes from mass surveys involving hundreds or thousands of respondents. The accuracy of surveys is influenced by several factors, including the size of the sample and whether the people in the sample are randomly selected. Using a randomly selected sample, researchers can draw conclusions about public opinion across the American population.

 (
Key terms
mass
 
survey
 
(p.
 
170)
population 
(p. 170)
) (
sampling
 
error
 
(p.
 
170)
sample 
(p. 171)
)


Practice Quiz Question
6. Why is it important to get a large random survey sample?
a. to keep costs down
b. to provide deep insights into why people hold their opinions
c. to help candidates fine-tune their campaign messages
d. to be able to generalize about the broad population
e. to prevent question wording from biasing survey results


What Americans think about politics
Present findings on what Americans think about govern- ment and why it matters. (Pages 176–182)

Summary
As a whole, the American electorate is ideologically moderate, with relatively little ideological polarization. Paradoxically, while trust in the government has declined steadily since the 1960s, people are still generally rather happy with their own representatives in Washington, D.C., and low trust in government does not preclude Americans from approving of specific government programs and activities. Govern- ment policy and congressional outcomes are responsive to changes in public mood, and most policy decisions (and arguments) reflect the priorities of a majority of Americans.

Practice Quiz Questions
7. Inthe 1970s, themajorityofpeopleidentifiedthemselvesas ideologically 	; inthe 2000s, mostpeopleidentifiedas 	.
a. moderate; conservative
b. moderate; moderate
c. moderate; liberal
d. conservative; moderate
e. conservative; conservative

8. Americans generally 	of the government; Americans generally 	of their own representatives.
a. approve; approve
b. approve; disapprove
c. disapprove; approve
d. disapprove; disapprove

9. What is policy mood?
a. public support for Congress
b. presidential approval rating
c. public demand for government action on domestic policies
d. public demand for government action on international policies
e. public demand for government action on alienation

10. Which policy area is always near the top of Americans’ concerns?
a. economic conditions
b. health care
c. gay rights
d. immigration
e. the environment


The news media
Describe the major types of news sources and the role they play in American politics. (Pages 182–186)

Summary
 (
Key terms
ideological
 
polarization
 
(p.
 
176)
policy
 
mood
 
(p.
 
179)
)While the term “media” traditionally referred only to print sources, technological advances allowed political information to be spread through radio, television, and the Internet. The creation of the Internet and the proliferation of media sources more generally have drastically increased the amount of information about politics that is available to the average American. Much of what Americans know about politics comes not only from the stories that they are exposed to in the news but also from the way these stories are presented (or if stories are reported at all). Potential media bias, filtering, and framing all may influence the type and scope of information that reporters choose to disseminate.
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Key terms
mass media (p. 182) Federal Communications Commission (FCC) (p. 184) broadcast media (p. 184)
equal time provision (p. 184)


Practice Quiz Questions



media conglomerates (p. 184)
media effects (p. 184) hostile media (p. 185) filtering (p. 186)
framing (p. 186)

Suggested Reading
Campbell, David. Why We Vote: How Schoolsand Communities Shape Our Civic Life. Princeton, NJ: Princeton University Press, 2006.
Cappella, J. N., and K. H. Jamieson. Spiralof Cynicism: The Pressand the Public Good. New York: Oxford University Press, 1997.
Carmines, Edward G., and James A. Stimson. Issue Evolution: Race andthe Transformationof American Politics. Princeton, NJ:
Princeton University Press, 1990.
Converse, Phillip E. “The Natureof Belief Systemsin Mass Publics.” In Ideology and Discontent, editedby David E. Apter, 206–61.


11. What is one result of the decreased barriers to publication on
the Internet?
a. Few opportunities exist for citizens to interact with reporters or government officials.
b. People with no official connection to candidates can have significant influence on elections.
c. The accuracy of political information has improved.
d. Few average citizens report on events as they happen.
e. Like-minded political supporters have difficulty organizing and staying informed on issues.

12. The deregulation of the media has resulted in 	.
a. increasing enforcement of the equal time provision
b. increasing enforcement of the fairness doctrine
c. increasing use of the Internet
d. increasing scrutiny of media concentration
e. increasing frequency of cross-ownership

13. What is one problem with research on media bias?
a. Few scholars are interested in studying media bias.
b. It is difficult to measure bias.
c. No journalist will admit that bias exists.
d. There’s little chance that media sources are biased.
e. There are not enough media sources to create a sample.

14. Space limitations mean that some 	is inevitable.
a. filtering
b. slant
c. priming
d. framing
e. soft news
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[bookmark: 7. Political Parties][bookmark: _bookmark103][image: ]Political Parties
How do political parties organize American politics?

Anyone paying attention during the 2016 elections might easily conclude that American political parties were beset with internal conflicts and subordi- nate to candidates and officeholders. Citizens’ confidence in the two parties was at an all-time low. Both parties had contentious presidential nomination con- tests, complete with charges that party leaders were biased and that the rules were rigged. While Democrats ultimately united behind their general-election nominee, Hillary Clinton, many Republicans refused to endorse or campaign with their party’s nominee, Donald Trump. Republican Senate Majority Leader Mitch McConnell refused to say anything about Trump, and Speaker of the House of Representatives Paul Ryan told his colleagues in the Republican caucus that he would focus on helping them get reelected, ignoring requests by Republican National Committee Chair Reince Priebus for Ryan to get involved in the presi- dential campaign. After the election, Republican members of Congress congrat- ulated Trump on his victory, but refused to commit to enacting his agenda.
Though parties appear fractured, unpopular, and leaderless, political scien-
tists argue that parties play a critical role in American politics. Decades of public opinion research have shown that most Americans have a long-term attachment to one of the major parties and that this attachment shapes whom they vote
for and how they interpret events. One of the best explanations of the modern presidential nomination process, The Party Decides, argues that endorsements from politicians and party officials are essential to a nominee’s success.1 And a key theory that scholars use to explain the legislative process says that parties are the key players in the legislative process.
 (
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Political 
Parties
)This chapter explains the complex role of American political parties. Political parties embody some of the most fundamental conflicts that underlie American politics. Parties help shape the way Americans think about candidates, policies, and vote decisions. Parties also impact elections by recruiting candidates, pay- ing for campaign ads, and mobilizing supporters. After elections, the winning party’s candidates implement their vision, while the losers try to derail these efforts and develop an alternative vision that will attract support. In so doing,
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CHAPTER GOALS

Define political parties and show how American political parties and party systems have evolved over time.
pages 192–195

Describe the main characteristics of American parties as organizations, in the government, and in the electorate.
pages 195–203

Explain the important functions that parties perform in the political system.
pages 204–213















At first glance, it may seem that American political parties exercise control over candidates running for their nominations, as is the case here, with Donald Trump displaying his signed pledge to support the party’s eventual presidential nominee.
The reality is quite different: Trump won the nomination over the objections of many party leaders, and several of the candidates who lost to Trump repudiated their pledges by publicly refusing to support Trump in the general election.
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[bookmark: What Are Political Parties and Where Did][bookmark: _bookmark104]American political parties have three largely separate components: the party organization, represented here by Donna Brazile, interim chair of the Democratic National Committee; the party in government, represented by House Minority Leader Nancy Pelosi (D-CA) and House Minority Whip Steny Hoyer (D-MD); and the party in the electorate, exemplified by the crowd at a rally for Hillary Clinton.
#DNC @TheDemocrats

[image: ]


EFINE POLITICALPARTIES












party organization
A specific political party’sleadersand workers atthenational, state, and local levels.

party in government
Thegroupof officeholderswhobelong toaspecific political party andwere elected ascandidatesof thatparty.

party in the electorate
Thegroupofcitizenswhoidentify withaspecific political party.

[image: ]	[image: ]

[image: ]parties unify and mobilize disparate groups, simplify the choices that voters face, and bring efficiency and coherence to government policy making.
Although American political parties often have an impact on elections and policy, the same organizations can sometimes seem inept, irrelevant, and paralyzed by conflict. Our task in this chapter is to explain this variation using two of our main themes—conflict is natural and the rules of the political games matter. While American political parties are the product of disagreements about what government should do, these differences sometimes split politicians and activists within an established party organization—making it all but impossible for these individuals to work together.
Why—and when—do parties matter?



What are political parties
 (
AND SHOW HOW AMERICAN 
POLITICAL PARTIES AND PARTY SYSTEMS HAVE EVOLVED OVER TIME
)and where did today’s parties come from?
Political parties areorganizations that runcandidates forpolitical officeandcoordi- natetheactionsof officialselectedundertheparty banner. Looking aroundtheworld, we findmany differentkinds of parties. Innumerous western Europeancountries, the major political partieshavemillionsof dues-paying membersandparty leaderscontrol whattheirelectedofficials do. Incontrast, inmany new democracies, candidatesrun asrepresentativesof aparty, butparty leadershaveno control overwhatcandidatessay during thecampaignorhow they actoncethey winoffice. America’s majorpolitical parties, the Republicans andthe Democrats, liesomewherebetweentheseextremes.
However, ratherthanbeing unifiedorganizationswithparty leaders atthetop, can- didatesandparty workersinthemiddle, andcitizen-membersatthebottom, American political partiesaredecentralized: they constitutealoosenetwork of organizations, groups, andindividualswhoshareaparty label butareundernoobligationtowork together.2
The party organization is thestructureof national, state, andlocal parties, includ-
ing party leaders andworkers. The party in government is madeup of thepoliticians who wereelectedas candidatesof theparty. Andthe party in the electorate includes all thecitizens who identify withtheparty. Forexample, the Speakerof the House
of Representatives, Paul Ryan, is theleaderof Republican Housemembers, buthe works independently of theparty’s national organization, the Republican National
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[bookmark: The Evolution of American Political Part][bookmark: _bookmark105]Committee(RNC); neitheroneis in chargeof theother. Ryanis also notin chargeof other Republicangroups in Congress, such as the Freedom Caucus (agroup of con- servative Republicans)—andalthough Caucus members may besomewhatsympa-
thetic to Ryan’s arguments, they areunderno obligationto do whatheasks. Similarly, the RNC cannotcommandstateandlocal Republican Party organizations to take someactionsandnotothers. Moreover, whilemany Americansthink of themselves as members of apolitical party, someone who identifies withthe Republican Party is not obligated to work fororgivemoney to the party orto voteforits candidates. As youwill see, organizationmatters: thefactthat Americanpolitical parties aresplitinto three parts has importantimplications for whatthey do andfor theirimpactonthenation’s politics.
Political scientists usetheterm“party system” to describeperiodsin which the
majorparties’ names, theirgroupsof supporters, andtheissuesdividing themhaveall beenconstant. As Table 7.1 shows, therehavebeensix party systemsin America.3 For each party system, thetable givesthe names of thetwo major parties, indicates which party dominated(thatis, wonthemostpresidential electionsorcontrolled Congress), anddescribestheprincipal issuesdividing theparties.

The evolution of American political parties
Political partiesformed soonafterthe Founding of the United States. Thefirst Amer- icanparties, the Federalistsandthe Democratic-Republicans, wereprimarily par-
ties ingovernment. Federalistswantedastrong central governmentandanational bank, andthey favoredassumptionof statewardebtsby thenational government; Democratic-Republicanstooktheoppositepositionsbasedontheirpreferencefor concentrating poweratthestatelevel. Thesepolitical partieswerequitedifferentfrom theirmoderncounterparts. Inparticular, therewerenonational party organizations, few citizensthoughtof themselvesasparty members, andcandidatesforofficedidnot campaignasrepresentativesof apolitical party.
For twodecades, thetwopartiesweremoreorlessevenly matchedin Congress,
althoughthe Federalistsdidnotwinapresidentialcontestafter 1800. However, during the 1814 electionsthe Federalist Party lostmostof itscongressional seatsdueto Feder- alistlegislators’ oppositiontothe Warof 1812 andtheirsupportforapay raiseformem- bersof Congress. Thesedefeatsledtothe Eraof Good Feelings, whentherewasonly one political party, the Democratic-Republicans. Following theelection of President
Andrew Jacksonin 1828, theorganizationthatelected Jacksonbecameknownasthe Democratic Party. At thesametime, anothernew party, the Whig Party, wasformed andthesecondparty systemcameintoexistence.
Thenew Democratic Party cultivatedelectoral supportby building organizations to mobilize citizensand bind them to the party. The party alsoimplemented the party principle, theidea thata party isnot just agroup of elected officialsbutanorganization thatexistsapartfromitscandidates, andthe spoils system, whereby party workers were rewardedwithbenefitssuchasfederal jobs.4
Inthe 1840s, theissueof slavery splitthesecondparty system, leading toathird party system. Most Democratic politicianseither supported slavery outright or wanted to avoiddebating theissue.5 The Whig Party wassplitbetween(1) politicianswho agreedwiththe Democratsand(2) abolitionists, whowantedtoendslavery. Ultimately, antislavery Whigslefttheparty andformedthe Republican Party, whichalsoattracted antislavery Democrats, leading tothedemiseof the Whig Party. Thismovedividedthe country intoalargely Republican Northeast, alargely Democratic South, andpoliti- cally split Midwesternandborderstates.6

party system
Periodsinwhichthenamesof
themajorpolitical parties, their supporters, andtheissuesdividing themhaveremainedrelatively stable.
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The Tammany Hall political machine, depicted here as a rotund version
[image: ]of one of its leaders, William “Boss” Tweed, controlled New York City politics for most of the nineteenth and early twentieth centuries. Its strategy was “honest graft,” rewarding party workers, contributors, and voters for their efforts to keep the machine’s candidates in office.



























party principle
Theideathatapolitical party exists asanorganizationdistinctfromits elected officialsorparty leaders.

spoils system
Thepracticeof rewarding party supporterswithbenefitslikefederal government positions.
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the
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Debate over Roosevelt’s New Deal programs established the basic divide between Democrats and Republicans that continues to this day: in the main, Democrats favor a larger federal government that takes an active role in managing the economy; Republicans prefer a smaller federal government and fewer programs and regulations.

[image: ]

Even after the Civil War, the Republicans and Democrats remained thetwo prom- inent, national parties. Thepartiesweredividedoverthesizeandscopeof thefederal government: shouldthefederal government help farmers andrural residentsorinhab- itants of rapidly expanding cities, andshould it regulate America’srapidly growing industrial base? Democratsbuiltacoalitionof rural andurbanvotersby proposing a larger, moreactivefederal governmentandotherpoliciesthatwouldhelpbothgroups.
Thefifthparty systemwasbornoutof the Great Depression. Many Republicans arguedthatconditionswouldimproveovertimeandthatgovernmentintervention would dolittlegood, while Democratsproposednew governmentprogramsthat would help peoplein need andspureconomic growth. The Democratic landslideinthe 1932 elections ledtothe New Deal, aseriesof federal programsdesignedtostimulatethe national economy, helpneedy people, andimposea variety of new regulations.
Debateoverthe New Dealbroughttogetherthe New Dealcoalitionof African Amer- icans, Catholics, Jewishpeople, union members, andwhitesoutherners, who became strongsupportersof Democraticcandidatesoverthenextgeneration.7 Thistransfor- mation established the basic division between the parties thatexists to the present day: Democratsgenerallyfavoralargefederalgovernmentthattakesanactiveroleinman- agingtheeconomyandregulatingbehavior, while Republicansbelievethatmanysuch programs should be provided by state andlocalgovernments or not provided atall.
A sixth party system emerged asnew political questions anddebates dividedthe parties.8 Beginning inthelate 1940s, many Democratic candidatesandparty leaders, particularly outside the South, came out againstthe“separate but equal” system of racial discriminationinsouthernstatesandinfavorof programsdesignedtoensure equal opportunity forminority citizens.
At thesametime, Democratic politiciansarguedforexpanding theroleof thefed- eral governmentintohealthcare, antipoverty programs, andeducation. Most Republi- cansopposedtheseinitiatives, althoughasignificantportiondidnot. Atthesametime, thesenew issuesalsobegantodivide Americancitizensandorganizedgroups.9
Thesedevelopmentsproducedagradual butsignificantshiftinthegroupsthatiden- tifiedwitheachparty. Whitesouthernersandsome Catholicsmovedtothe Republican

[bookmark: American Political Parties Today][bookmark: The Party Organization][bookmark: _bookmark106]Party, andminorities, particularly African Americans, started identifying more strongly as Democrats. Democratsalsogainedsupportersin New Englandand West Coaststates. By thelate 1980s, all threeelementsof the Republicanand Democratic parties(organization, government, andelectorate) weremuchmorelike-mindedthan they hadbeenagenerationearlier.
Realignments Eachparty systemisseparatedfromthenextby a realignment—a change in one or more of thefactors thatdefineaparty system. Thesefactorsinclude theissuesthatdividetheparties, thenatureandfunctionof theparty organizations, thecompositionof theparty coalitions, andthespecificsof governmentpolicy.
Inmostcases, arealignmentbeginswiththeemergenceofanew questionorissue debate thatcapturestheattentionof largenumbersof ordinary citizens, activists, and politicians. Forexample, asnoted, thefifthparty system(1933–1968) wasbornduring
the Great Depression, whenthepartieswereprimarily dividedby theirpositionsonthe appropriatesizeofthefederal government.



Looking at American political parties today, you might think that Democratic and Republican parties have been around forever, that they are evenly split in party identifiers and officeholders, and that their main disagreement has always concerned the size and scope of government. None of these ideas is true. Moreover, the changes over time in the Republican and Democratic parties illustrate how these organizations adapt to shifts in public opinion. Thus, American political parties may look very different 10 years from now than they do today.







realignment
A changeinthesizeorcompositionof theparty coalitionsorinthenature oftheissuesthatdividetheparties. Realignmentstypically occurwithin anelectioncycleortwo, butthey can alsooccurgradually overthecourse ofadecadeorlonger.
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American political parties today
We’ve seenthatfromthebeginning political partieshavebeenacentral featureof
Americanpolitics. Thenextstepsaretoexaminethedifferentaspects(theparty orga- nization, theparty ingovernment, andtheparty intheelectorate) of Americanpolitical parties, describethe role they play inelections andingovernment, and compare their behaviorinpracticewiththejobdescriptionpresentedearlierinthischapter.

The party organization
Theprincipalbodyineachpartyorganizationisthe national committee, which consists of representatives from state party organizations, usually one man and one woman per state. The state party organizations inturnare made up of professional staff plusthou- sands of party organizations atthe county, city, and town levels. The job of these orga- nizationsistoruntheparty’sday-to-dayoperations, recruitcandidatesandsupporters, raise moneyforfuture campaigns, andwork to build a consensus on major issues.
Bothmajorpartiesalsoincludeanumberof constituency groups(the Democrats’ term) or teams (the Republicans’ term). These organizations withinthe party work to attract thesupportof demographic groupsconsideredlikely tosharetheparty’sissue
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national committee
An Americanpolitical party’s principal organization, comprising party representativesfromeachstate.










political action committee (PAC)
An interestgrouporadivisionof an interestgroupthatcanraisemoney to contributetocampaignsortospend onadsinsupportof candidates. The
amounta PAC canreceivefromeach of its donors andtheamount it can spendonfederal electioneering are strictly limited.
527 organization
A tax-exempt group formedprimarily toinfluenceelectionsthroughvoter mobilizationeffortsandtoissueads
thatdonotdirectly endorseoroppose acandidate. Unlike PACs, theyare notsubjecttocontributionlimitsand spendingcaps.
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I am not a member of an organized political party. I am a Democrat.
—Will Rogers

concerns—suchasspecific racial orethnic groups, peoplewithstrong religiousbeliefs, seniorcitizens, women, andmany others—andassistinfund-raising.10
Eachparty organizationalsoincludesgroupsdesignedtobuildsupportfor, orcoor- dinatetheeffortsof, particularindividualsorpoliticians. Thesegroupsincludethe Democratic andthe Republican Governors’ Associations, the Young Democrats, the Young Republicans, andmorespecializedgroupssuchasthe Republican Lawyers’ Organizationorthe Democratic Leadership Council (DLC), anorganizationof moder- ate Democratic politicians.11
Other Allied Groups Many othergroups, suchas political action committees (PACs) or 527 organizations, laborunions, andotherinterestgroupsandorganiza-
tions, areloosely affiliatedwithoneof themajorparties. Forexample, theorganization MoveOn.org typically supports Democratic candidates. Similarorganizations onthe Republicansideincludethe Clubfor Growth, Americansfor Prosperity, Crossroads GPS, andmany evangelical groups. Mostgroupsthat usethe “Tea Party” label to describe themselves generally have someconnectiontothenational orlocal Republi- can Party.12 Thoughthesegroupsoftenfavoroneparty overtheother, they arenotpart of the party organization anddonot always agree withthe party’s positions or support itscandidates—infact, many havetooperateindependently ofthepartiesandtheir candidatesinordertopreservetheirtax-exemptstatus. (Formoredetailsoncampaign financesee Chapters 8 and 9.)
Asthisdescriptionsuggests, theparty organizationhasafluidstructureratherthan arigidhierarchy.13 Individualsandgroupswork withaparty’sleadersandcandidates when they share the same goals, but unlessthey are paid party employees, they are
undernoobligationtodoso(evenpaidparty workerscanquitratherthanworkfora candidateoracausethey oppose).
Party Brand Names The Republicanand Democratic party organizationshave well-established brand names. Becausethepartiesstandfordifferentthings, bothin
terms of their preferred governmentpolicies andin terms of theirideological leanings, theparty namesthemselvesbecomeashorthandway of providing informationto voters abouttheparties’ candidates.14 Hearing theterm“Democrat” or“Republican” callstomindideasaboutwhatkindsof positionsthemembersof eachparty support, what kinds of candidates each party runs, andhow these candidates will probably vote if they areelectedtooffice. Citizenscanusethesebrandnamesasacuetodecidewhom to vote for inanelection. (See Chapter 8 for more information about voting cues.)
Limits of the Party Organization Onecritical thing tounderstandaboutthe Democratic and Republicanparty  organizationsisthatthey  arenothierarchies.  No one person orgroup inchargedetermines whateitherorganization does—whichoften makesthemlookdisorganized, asthe Will Rogersquoteindicates.  Withinthe  RNC and Democratic National Committee(DNC), theparty organization’sissuepositions aresetnotby thecommitteechairbutby DNC or RNC membersfromall 50 states. If
thecommitteechairandthecommitteedisagree, thechaircannotforcethecommittee members todowhat heorshewants.
Thenational party organizationisalsounabletoforcestateandlocal partiesto share itspositions on issues or comply with other requests. Stateandlocal parties make theirowndecisionsaboutstate- andlocal-level candidatesandissuepositions. The national committee canasknicely, cajole, or even threaten to withholdfunds (although suchthreatsarerare), butif astateparty organization, anindependentgroup, oreven anindividual candidatedisagreeswiththenational committee, there’slittlethe national committeecandotoforcecompliance.

[bookmark: The Party in Government][bookmark: _bookmark107]The party in government
Theparty ingovernmentconsistsofelectedofficialsholding national, state, andlocal officeswhohavetakenofficeascandidatesof aparticularparty. They arethepublic face of theparty, somewhatliketheplayersonasportsteam. Althoughplayersare only one part of a sports franchise—along with owners, coaches, trainers, and support staff—theplayers’ identitiesarewhatmostpeoplecall tomindwhenthey think of
theteam. Becausetheparty ingovernmentismadeupof officeholders, ithasadirect impactongovernmentpolicy. Membersof theparty organizationcanrecruitcandi- dates, write platforms, and pay for campaign ads, but only those who winelections— thatis, theparty ingovernment—gettoserveasmembersof Congressorasexecutive
officialsandactually propose, debate, voteon, andsignthelegislationthatdetermines whatgovernmentdoes.
Caucuses and Conferences In the House and Senate, the Democratic and Repub- lican parties are organized around working groups called a caucus (Democrats) or
a conference (Republicans). The party caucus or conference serves as a forum for debate, compromise, and strategizing among a party’s elected officials. Under unified government (when the same party controls Congress and the presidency) these dis-
cussions focus on finding common ground within the party—such as the negotiations that led to the enactment of Obamacare in 2010 without any support from Republi- cans. Under divided government or when a party is in the minority, the focus changes to finding opportunities to work with the other party, or strategizing on how to block
the other party’s initiatives.
Each party’s caucus or conference alsomeets to decidelegislative committee assignments, leadershippositionsoncommittees, andleadershippositionswithinthe caucusorconference.15 Caucusorconferenceleadersserveasspokespeoplefortheir respective parties, particularly when the president is from the other party. The party ingovernmentalsocontainsgroupsthatrecruitandsupportcandidatesforpolitical office, the Democratic Congressional Campaign Committee(DCCC), the Democratic Senatorial Campaign Committee(DSCC), the National Republican Congressional Committee(NRCC), andthe National Republican Senatorial Committee(NRSC).
Policy Positions Themodern Congressispolarized: inboththe Houseandthe Sen- ate, Republicansand Democrats hold differentviewsongovernmentpolicy (see What Dothe Numbers Say? onp.199). Figure 7.1 compareslegislatorsonthebasisof their ideology ortheir general feelingsaboutgovernmentpolicy, asmeasuredby aliberal– conservativescale. Thedatareflecttwo Housesessions: the 83rd Houseof 60 yearsago (elected in 1952) andthe 114th House (elected in 2014).
Thesegraphstell ustwothings. First, overthelast 60 yearsthemagnitudeof ideo- logical differencesbetweenthepartiesin Congresshasincreased. Inthe 83rd House therewassomeoverlapbetweenthepositionsof Democratsand Republicans, butit haddisappearedby the 113th House.16
Second, Figure 7.1 revealsthatbothpartiesingovernmentincludeamixtureof ideologies, notauniformconsensusopinion. Inthe 83rd Houseplot, forexample, Democratsvary fromtherelatively liberal leftendof thescaletothemoderate(middle) andevensomewhatconservativerightside. Democratsinthe 114th Housewere, on average, moreliberal thantheircolleaguesinthe 83rd, butawide rangeof ideologies was still represented inthe Democratic Caucus. The same is true for Republicans, who leaned intheconservativedirectioninboththe 114thandthe 83rd Houses.
Theideological diversity withineachparty ingovernmentcancreatesituationsin which acaucus or conference isdivided on apolicy question. Compromise withina















caucus (congressional)
Theorganizationof Democrats withinthe Houseand Senatethat meetstodiscussanddebatethe
party’spositionsonvariousissues inordertoreachaconsensusandto assignleadershippositions.
conference
Theorganizationof Republicans withinthe Houseand Senatethat meetstodiscussanddebatethe party’spositionsonvariousissues
inordertoreachaconsensusandto assignleadershippositions.
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7%
)DID YOU KNOW?


of Americanssay they worked for a political candidateorissuecampaign duringthelastyear.
party identification (party ID)
A citizen’sloyalty toaspecific political party.

party’s working group isnot inevitable—even though legislators share a party label, they may notbeabletofindcommonground. Inthelastfew years, congressional Republicanshavebeendividedonissuessuchasimmigration, spending levels, and thefederal debtlimit.17

The party in the electorate
The party in the electorate consists of citizens who identify with a particular politi-   cal party. Most Americans say they are either  Democrats  or  Republicans,  although the percentage has declined over the last two generations. Party identification (party ID) is a critical variable in understanding votes and other forms of political participation.
Party ID Party ID isdifferentfromformal membershipinapolitical party. Although the Republicansandthe Democratshavewebsiteswherepeoplecansignuptoreceive e-mail alertsandcontributeonlinetoparty causes, joining aparty doesnotgiveacit- izenany directinfluenceoverwhattheparty does. Rather, theparty leadersandthe candidatesthemselvesmaketheday-to-day decisions. Theseindividualsoftenheed citizens’ demands, butthereisnorequirementthatthey doso. Real participationin
party operationsisopentocitizenswhobecomeactivistsby working foraparty organi- zation or one of itscandidates. Activists’ contributions vary from stuffing envelopesto
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Think about it
· This graph uses voting behavior to measure the average ideology (liberal–conservative) of House Democrats and Republicans. Since the 1980s, have Republicans gotten more conservative, have Democrats become more liberal, or both?
· How might these changes make it harder for members of the contemporary Congress to enact major changes in government policy? What is more likely: compromise or gridlock?


Americanpolitical parties today	199

[image: ]


Activist volunteers undertake most of the one-on-one efforts to mobilize
support for a party and its candidates.
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helping outwithaphone bank, being adelegatetoaparty convention, attending cam- paign rallies, or campaigning door-to-door.
Figure 7.2 givesdataonparty ID in Americaoverthelast 75 years. Thefirstsegment of thegraph shows thatthe Democratic Party had a considerable advantage in terms of thenumber of citizensidentifying withthe party from the late 1930suntil the late
1980s. During the 1970s, nearly half of adultsidentifiedwiththe Democratic Party and only about 20 percentidentifiedwiththe Republicans. During the 1990s, thepercent- ageof Democratic identifiersdecreasedsignificantly andthepercentageof Republican identifiers increasedslightly, tothepointthatin 2002 thepartieshadroughly thesame percentageof identifiers.18 However, beginning in 2003 the Democratsagainopened up a significant advantageintermsof identifiers, althoughthedifferencehaslargely disappearedinrecentyears. Thetwolinesin Figure 7.2 donotaddupto 100 percent, andthedifferencerepresentsthepercentageof independentvoterswhodonotidentify
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)witheitherparty. Justlikethepercentagesof Republicanand Democratic identifiers, thepercentageof Independentsfluctuatesovertime.
Looking moreclosely atvotedecisions, weseethat Figure 7.3 showshow Demo- crats, Republicans, and Independentsvotedinthe 2016 presidential election(“closet partisan” Independentsaregroupedwiththeparty they actually affiliatewith). This figureshowsthatif youaretrying topredicthow someonewill votethemostimportant thing toknow ishisorherparty ID.19 Almost 90 percentof Democratsvotedfor Hillary Clinton, the Democratic nominee; andaboutthesamepercentageof Republicans votedfor Donald Trump. Trump’svictory wasduetohisslightly highermarginamong independents.
Party Coalitions Data on party ID enable scholars to determine the party coali- tions, or groups of citizens who identify with each party as well as the nature of dis- agreements between the parties.
Thecontemporary Republicanand Democraticpartycoalitionsdiffersystematically intermsoftheirpolicypreferences—whattheywantgovernmenttodo—asshownin Figure 7.4. Thisdataindicatestheextenttowhichpartisansdisagreeabouttherelative importanceofissuessuchasprovidinghealthinsurancetotheuninsured, addressing globalwarming, andstrengtheningthemilitary. Thesedifferenceshammerhomethe idea thatpartylabelsaremeaningful: ifyouknowsomeoneisa Republican(ora Demo- crat), thisinformationtellsyousomethingaboutwhatthatpersonprobablywantsgov- ernment to doandhowhe or she willlikely vote inthenextelection. These differences alsocreateopportunitiesfor issue ownership: candidates from a party tend to concen- tratetheircampaignsonissuesthatareprioritiesformembersoftheirpartyintheelec- torate andignore issues thattheir party intheelectorate considers unimportant.20
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There’s no evidence from decades of Pew Research surveys that public opinion, in the aggregate, is more extreme now than in the past. But what has changed—
and pretty dramatically—is the growing tendency of people to sort themselves into political parties based on their ideological differences.
—Pew Research Center

party coalitions
Thegroupsthatidentify witha political party, usually describedin demographic termssuchas African- American Democratsorevangelical Republicans.

issue ownership
Thetheory thatvotersassociate certainissuesorissuepositionswith certainparties(like Democratsand supportforgovernment-provided health insurance).


FIGURE 7.4

Democrats’ and Republicans’ Top Priorities
The Republican and Democratic party coalitions have different priorities on many issues, ranging from environmental protection to deficit reduction—and on a few issues their differences are small, such as reforming the tax system and reducing the influence of lobbyists. Do these differences make sense in light of each party’s “brand name”?




Percentage considering each as a “top priority”
Democrat	Republican



Democrat–Republican difference



54%
66
70
77
51
51
52

Dealing with global warming Protecting the environment
Dealing with problems of poor and needy Improving the educational system Supporting scientific research
Dealing with role of money in politics Improving roads, bridges, and transit

15%
35
40
52
33
33
34

39%
31
30
25
18
18
18

62	Addressing race relations	45	17
51	Dealing with nation’s energy problem	37	14
70	Reducing health care costs	64	6
58	Making Medicare system sound	55	3
72	Improving the job situation	70	2
31	Dealing with global trade issues	29	2
64	Reducing crime	62	2
42	Reducing the influence of lobbyists	41	1
74	Strengthening the nation’s economy	75	1
62	Making Social Security system sound	65	3
45	Reforming the nation’s tax system	60	15
45	Dealing with issue of immigration	60	15
71	Defending country from terrorism	87	16
42	Dealing with moral breakdown	58	16
55	Reducing the budget deficit	72	17
41	Strengthening the U.S. military	71	30
Source: Pew Research Center, “Public’s Policy Priorities Reflect Changing Conditions at Home and Abroad,” January 15, 2015, www.people-press.org (accessed 12/20/15).
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The Party Coalitions
Many groups, such as African Americans and white evangelicals, are much more likely to affiliate with one party than the other. What are the implications of these differences for the positions taken by each
 party’s candidates? 


FIGURE 7.5



Democrat/ Lean Democrat

Republican/ Lean Republican

Democrat–Republican difference



48%

Total

39%	9%



Groups that Tilt Republican
22	Mormon
22	White evangelical Protestant
34	White southerners
33	White men, some college or less
40	White
43	Silent generation (ages 69–86)

Groups that Tilt Democratic
80	Black
65	Asian
61	Religiously unaffiliated
64	Post-graduate  women
61	Jewish
56	Hispanic
51	Millennial generation
(ages 18–33)


70	48
68	46
55	21
54	21
49	9
47	4



11	69
23	42
25	36
29	35
31	30
26	30
35	16


Source: Pew Research Center, “A Deep Dive into Party Affiliation,” April 7, 2015, www.people-press.org (accessed 12/20/15).



Thesepolicy disagreementsreflectsharpdifferencesinthecompositionof theparty coalitions, as shown in Figure 7.5. Asyoucansee, somegroups aredisproportionately likely toidentify as Democrats(African Americans), somearedisproportionately likely to identify as Republicans (white evangelicals), and other groups have no clear favorite party (people born in 1945 and earlier). Again, these coalitions have shifted over time. For example, the Republicanadvantageamong whitesouthernersandwhiteevangeli- cal Protestantshasexistedonly sincethe 1980s.21


Knowing that someone is a Democrat or a Republican tells you a lot about the issues that person cares about, whether he or she will like or dislike different candidates, and whom he or she will vote for in an election. Taken together, information about the kinds of people who identify with each party tells you a lot about the kinds of candidates who will run under the party banner and the platforms they will campaign on.
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primary election
A ballotvoteinwhichcitizensselect aparty’snomineeforthegeneral election.

caucus (electoral)
A local meeting inwhichparty members select a party’s nominee for thegeneral election.

The role of political parties in American politics
 (
FUNCTIONS 
THAT 
PARTIES PERFORM
 
IN
 
THE
 
POLITICAL 
SYSTEM
)Political partiesplay animportantdual rolein American politics, from helping toorga- nizeelectionstobuilding consensusacrossbranchesof government. However, these activitiesarenotnecessarily coordinated. Candidatesandgroupsatdifferentlevelsof aparty organizationmay worktogether, refusetocooperate, orevenactively oppose one another’s efforts.

Organizing elections
Inmodern Americanpolitics, virtually everyoneelectedtoastateornational political officeiseithera Republicanora Democrat. Inthe 115th Congress, electedin 2016, there were two Independentsenatorsandno Independent Housemembers. Similarly, the governors of 48 stateswereeither Democratsor Republicans(Alaskaand Mainehave Independentgovernors) andof morethan 7,300 statelegislatorsvery few were Inde- pendentsorminor-party candidates.
Recruiting and Nominating Candidates Historically, therecruitmentof candi- dateswasleftuptolocal party organizations. Buttheprocesshasbecomemuchmore systematic, withstateandnational party leadersplaying acentral roleinfinding and recruiting, endorsing, and contributing to candidates—and often promising those candidateshelpinassembling astaff, organizing acampaign, andraising additional campaignfunds.22 Actionslikethesecanhaveaprofoundimpactoncongressional elections; years inwhichoneparty gainssignificantcongressional seats(suchas Dem- ocratsin 2008 or Republicansin 2010) areinparttheresultof oneparty having dispro- portionatesuccessinitsrecruiting efforts.
For all of theseefforts, though, partiesandtheirleadersdonotcontrol whorunsin House, Senate, orpresidential races(seethe Takea Standfeature). Inmoststates, can- didatesfortheseofficesareselectedina primary election or a caucus, inwhichthey competeforaparticularparty’sspotontheballot. (Moststatesuseprimaries; afew state parties use conventions to selectcandidates.) Nuts& Bolts 7.1 furtherexplains the differentwaysthatthepartiesselectcandidates. Mostnotably, Donald Trumpwonthe 2016 Republicanpresidential nominationby virtue of hisvictoriesintheparty’spri- maries andcaucuses over theobjections of many party leaders. Trump’svictory dem- onstratesthatparty endorsements, whilesignificant, arenottheonly factorinshaping nomination contests.
Running asamajorparty’scongressional nominee, asopposedtorunning asan Independent, isalmostalwaystheeasiestway togetonthegeneral-electionballot. Somestatesgivethe Republicanand Democratic nomineesanautomatic spotonthe ballot. Eveninstatesthatdon’tautomatically allocateballotslotsthisway, therequire- ments forthemajorpartiestogetacandidate ontheballotaremuchlessonerousthan thoseforminorpartiesand Independents. In California, forexample, aparty andits candidatesautomatically qualify forapositionontheballotif any of theparty’scan- didatesforstatewideofficereceivedmorethan 2 percentof thevoteintheprevious election. Incontrast, Independentcandidatesneedtofilepetitionswithmorethan 150,000 signaturestogetontheballotwithoutamajor-party label—anexpensive,
time-consuming task.23 Theseadvantageshelpexplainwhy virtually all prominent candidatesfor Congressandthepresidency runas Democratsor Republicans.
National partiesalsomanagethenominationprocessforpresidentialcandidates. This processinvolvesa series ofprimariesandcaucuses heldoverasix-monthperiod


TAKE
A STAND
Should Parties Choose Their Candidates?
One of the facts of life for the leaders of the Democratic and Republican parties is that they cannot determine who runs as their party’s candidate for political office. They can encour- age some candidates to run and attempt to discourage oth- ers by endorsing their favorites and funneling money, staff support, and other forms of assistance to the candidates they prefer. But in the end, congressional candidates get on the ballot by winning a primary or a vote at a state party conven- tion; presidential candidates compete in a series of primaries and caucuses. Is this system a good one?

Let the party decide.
Many scholars have argued that letting parties choose their candidates increases the chances of getting experienced, tal- ented candidates on the ballot.a After all, party leaders proba- bly know more than the average voter about who would make a good candidate or elected official. Plus, party leaders have a strong incentive to find good candidates and convince them to run: their party’s influence over government policy increases with the number of people they can elect to political office.
And finally, in states that have no party registration or day-
of-election registration, giving the nomination power to party leaders would ensure thata group of outsiders could not hijack a party primary to nominate a candidate who disagreed with a party’s platform or who was unqualified to serve in office.
While cases of outright hijacking of party nominations are fairly rare, political parties don’talways getthe nominees their leaders want, and party leaders cannot force candidates out of a race. In the 2016 election cycle, for example, many Republican Party leaders believed that Donald Trump was notthe party’s strongestnominee. Trump gained the nomination over their objections by winning the party’s caucus and primary contests.

Let the people decide.
One argument in favor of giving the nomination power to the people is that party leaders have not always shown good judgment in picking either electable or qualified candidates. Many of the same Republican leaders who opposed Trump had supported party nominees John McCain in 2008 and Mitt Romney in 2012, both of whom went on to lose in the general-election contest. This track record suggests that party leaders are far from infallible.
The second argument for letting the people decide hinges on a judgment about whose wishes should prevail in nom- ination contests: the people who make up the party in the electorate or the people in the party organization. What right

does the party organization have to select nominees, given that support from the party in the electorate (their contribu- tions and votes in elections) is essential for electoral success? Moreover, shouldn’t voters have a say in determining what their electoral choices look like? If party leaders choose, vot- ers may not like any of the options put before them.
Why, then, do voters in America get to pick party nom- inees in primaries? Direct primaries were introduced in American politics during the late 1800s and early 1900s.b The goal was explicit: reform-minded party activists wanted to take the choice of nominees out of the hands of party leaders and give it to the electorate, with the assumption that voters should be able to influence the choice of candidates for the general election. Moreover, reformers believed that this goal outweighed the expertise held by party leaders.
Here is the trade-off: If party leaders select nominees, they would likely choose electable candidates who share the policy goals held by party leaders. If voters choose nominees, they can pick whomever they want, using whatever criteria they like—but there is no guarantee that these candidates will be skilled general-election campaigners or effective in office.
In the end, some groups must be given control over the selection of a party’s nominees. Should this power be given to party leaders or to the people? Take a stand.















Both political parties organize a series of candidate debates during their presidential nomination contests, giving candidates a chance to present themselves before a national audience.

take a stand
1. One reform proposal would increase the importance of the parties as sources of campaign funds. Would this change have made much of a difference in the 2016 Republican presidential contest?

2. What kind of nomination procedure would be favored by insurgent groups such as the various Tea Party organizations?
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Primary Election	An election in which voters choose the major-party nominees for political office, who subsequently compete in a general election.
Closed primary	A primary election system in which only registered party members can vote in their party’s primary.
Nonpartisan primary	A primary election system in which candidates from both parties are listed on the same primary ballot. Following a nonpartisan primary, the two candidates who receive the most votes in the primary compete in the general election, even if they are from the same party.
Open primary	A primary election system in which any registered voter can participate in either party’s primary, regardless of the voter’s party affiliation.
Semi-closed primary	A primary election system where voters registered as party members must vote in their party’s primary, but registered Independents can vote in either party’s primary.

Caucus Election	A series of local meetings at which registered voters select a particular candidate’s supporters as delegates who will vote for the candidate in a later, state-level convention. (In national elections, the state-convention delegates select delegates to the national convention.) Caucuses are used in some states to select delegates to the major parties’ presidential nominating conventions. Some states’ caucuses are open to members of any party, while others are closed.










nominating convention
A meeting heldby eachparty every four yearsatwhichstates’ delegates selecttheparty’spresidential and
vice-presidentialnomineesand approvetheparty platform.
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One of the most important ways parties help candidates is by raising money to fund campaigns. In 2012, the DNC raised nearly a billion dollars to help reelect President Obama and to support other Democratic candidates. The RNC raised a similar amount. #DNC #RNC

beginningin Januaryofapresidentialelectionyear. Thetypeofelection(primaryor caucus; abouttwo-thirdsofstatesuseprimaries) anditsdatearedeterminedbystateleg- islatures, althoughnationalpartycommittees can limittheallowabledates, usingtheir controloverseatingdelegatesatthepartyconventionstomotivatecompliance. Voters
[image: ]intheseprimariesandcaucusesdon’tdirectlyselecttheparties’ nominees. Instead, citi- zens’ votesareusedtodeterminehowmanyofeachcandidate’ssupportersbecomedele- gates to the party’s national nominating convention, where delegates vote to choose the party’s presidential andvice-presidential nominees. The national party organizations determine howmany delegates eachstatesendstotheconventionbasedonfactorssuch asstatepopulation, thenumberofvotestheparty’scandidatereceivedineachstateinthe last presidential election, andthenumber of Housemembers andsenators from the party thateachstateelected(see How It Works: Nominating Presidential Candidates).

Campaign Assistance Oneof themostvisiblewaysthatthepolitical partiessupport candidatesis by contributing toandspending money oncampaignactivities. By and large, federal law mandatesthatthesefundsbespentby theorganizationthatraised
them; thenational party, forexample, is limitedintheamountof money itcancontrib- ute to congressional and presidential candidates or to state party organizations. Aswe discussin Chapter 8, however, party organizationsthatraisecampaignfundscanuse themtohelpcandidatesgetelectedthroughindependentexpenditures—by running
theirownadsinacandidate’sdistrictorstate.
Figure 7.6 showstheamountofmoney raisedby thetopgroupswithinthe Repub- licanand Democratic partiesforthe 2016 election(through November 4). Thefinal figuresshow thatthepartiesandtheirvariouscommitteesraisedoverabilliondollars. The DNC and RNC raisedthemostmoney, butthecongressional campaigncommit- tees alsoraisedsignificantsums. Congressional Democratic committeesoutraised
their Republicancounterparts. Andcongressional leadersraisedalmost$50 million for thecampaignsof theircolleagues.24
Alongwithsupplyingcampaignfunds, partyorganizationsgivecandidatesother assistance, rangingfromofferingcampaignadvice(includingwhichissuestoemphasize, how todealwiththepress, andthelike) toconductingpolls. Partyorganizations at alllev- els alsoundertakeget-out-the-voteactivities, encouragingsupporterstogettothepolls.
Party Platforms The party platform isasetof promisesaboutwhatcandidatesfrom theparty will doif they areelected. Themostvisibleparty platformistheoneapproved at each party’spresidential nominating convention, buttheparty organizations inthe Houseand Senatealsoreleaseplatforms, asdoothergroupsinthemajorparties. Party platformsgenerally reflectthebrandnamedifferencesbetweenthepartiesdiscussed earlier. Forexample, inthecase of abortion rights, the 2016 Republican presidential platform favored a total ban on abortions, while the Democratic presidential platform




















party platform
A setof objectivesoutlining the party’sissuepositionsandpriorities. Candidatesarenotrequiredto supporttheirparty’splatform.
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7.6
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[bookmark: How It Works: Nominating Presidential Ca][bookmark: _bookmark110]How it works: in theory
Nominating Presidential Candidates




Primaries and caucuses...
Closed Primaries
Only voters registered with party vote



Open Primaries
Open to voters from any political party and Independents



Caucus or
Local Convention
Party members meet in groups to select delegates
















are used to select delegates...


Republican Party
States can award all delegates to the winning candidate



or award delegates proportionally.


Democratic Party
The state’s delegates are divided proportionally.







who attend national
nominating conventions.
Delegates from all states attend the national convention, where they vote for the party’s presidential and vice-presidential nominees based on the primary and caucus results.
Superdelegates—important party leaders—also vote at the convention.

Howitworks: inpractice
[image: ][image: ][image: ][image: ]The Nomination of Donald Trump for President,


While Donald Trump was the clear winner in the 2016 Republican presidential nomination contest, his campaign benefitted from the rules used in some of the early contests, particularly the use of primary elections rather than caucuses and the use of winner-take-all rules for delegate allocation.
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Critical
 
Thinking
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[bookmark: Cooperation in Government][bookmark: _bookmark111]Parties don’t exert total control over their members. Republican Party leaders could not stop then–freshman senator Ted Cruz (R-TX) from filibustering for 23 hours in an attempt to stop a budget compromise. @TedCruz

expressed supportforawoman’srighttochoose, meaning thatabortionwouldbelegal underawiderrangeofconditions.
Intheory, party platformsdescribedifferencesbetweenthemajorparties, capture each party’s diagnosis of the problems facing the country, and present the party’s plan for solving thoseproblems. Inthisway, party platforms givecitizensaneasy way to evaluate candidates. However, candidates arenot obligated to support their party’s platformandmany takedivergentstancesonsomeissues. Forexample, notwithstand- ing theconsistently strong pro-choicepositiononabortioninthe Democratic Party’s presidential platforms over the last generation, some Democratic members of Con-
gress, suchas Illinoisrepresentative Dan Lipinski, havepromisedtovotetorestrict abortions if elected—apositionclosertothe Republicanplatform.25 Forsomeofthese candidates, thispositionhasreflectedpersonal orreligiousbeliefs; forothers, ithas beendrivenby thedesiretoreflecttheopinionof votersintheirdistrictorstate.
[image: ]

Cooperation in government
Parties also play animportant role inenabling like-mindedpoliticians to cooperate on policy plansandstrategiesforenacting theirproposals. Partiesingovernmentdevelop agendas, coordinatetheactionsofmembersacrossbranchesofgovernment, andpro- videaccountability tovoters.
Agenda-Setting Throughouttheyear, thepartiesingovernmentmeettodevise strategiesforlegislativeaction—thatis, tosetagendas. Whatproposalsshouldthey offerandinwhatordershouldtheseproposalsbeconsidered? Shouldthepartiestry to make adeal withthe president or withlegislators from the other party?
However, theparty ingovernmentcanactcollectively thisway only whenitsmem- berscanagreeonwhattheywant. Suchagreementisnotalways possibleormay require extensive negotiationandcompromise. Evenwithunified Republicancontrol of Con- gressandthepresidency afterthe 2016 election, disagreementswithintheparty on issuessuchastrade, immigrationreform, andinfrastructurespending may delay or deter legislative action.
Coordination Political partiesplay animportantrole incoordinating the actions takenindifferentbranchesof government. Suchcoordinationisextremely important
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for enacting new laws, becauseunlesssupportersin Congresscanamassatwo-thirds majority to override aveto they need the president’s support. Similarly, the president needs congressional supporttoenact the proposals he orshe favors. Tothese ends,
thepresidentroutinely meetswithcongressional leadersfromhisorherparty and occasionally meetswiththeentirecaucusorconference. Variousmembersof thepres- ident’s staff alsomeetwith Houseand Senatememberstopresentthepresident’spro- posalsandhearwhatmembersof Congressfrombothpartieswanttoenact.
During 2009, President Obamaheldmany meetingswith Democratic members of Congress to lobby them to support his proposals for healthcare reform. Although many congressional Democratssupported Obama’sproposals, enactmentwasnearly derailed by several Democratic representativesandsenatorswho demanded amend-
ments torestrictgovernment payment forabortions. Obamaopposedtheseeffortsbut waspowerlesstostopthem. Infact, getting thelastfew votesneededforenactment required Obamatopromisetoissueanexecutiveorderthathadessentially thesame effectastheproposedamendments.
Coordinationcanalsooccurbetweencaucusesorconferencesinthe Houseand Senate. At thesametimethat President Obamaand Democrats in Congresswerenegotiatingover healthcare reform, congressional Republicansweredevising strategiesfordelaying and defeating theseproposals. Althoughtheireffortsdidnotpreventtheenactmentofreform legislation, theirstrongoppositionrequiredthepresidentandcongressional leaders to acceptmany changesfavoredby moderateandconservative Democrats inorderto enact thelegislationwithout Republicansupport. Suchcoordinationeffortsrequirerealwork andcompromise, aspartyleadersinthe Houseandthe Senatedonothaveauthorityover each otheror overtheelectedmembers of theirparty. Norcanthepresidentordera House memberorsenatorto doanything, evenif thelegislatoris fromthepresident’s ownparty.
Accountability One of the most important functions political parties play in a democracy is to give citizens identifiable groups to reward or punish for government actionorinaction. Using the ballotbox, voters will rewardandpunishelectedofficials, often based on their party affiliation and on the behavior of that party’s members in office. In this way, the electorate uses the party system to hold officials accountable for outcomes such as the state of the economy or America’s relations with other nations.
Duringperiodsof unified government, when one party holds majorities inboth the
House andthe Senate and controlsthepresidency, thatpartyisthepartyinpower. Ithas enough votesto enact policies in Congressandagoodchanceofhavingthem signedinto law by the president. Duringtimes of divided government, when one party controls Congressbutnotthepresidencyorwhendifferentpartiescontrolthe Houseand Senate, thepresident’spartyisconsideredthepartyinpower. Focusingonpartiesmakesiteasy for acitizentoissuerewardsandpunishments. Istheeconomydoingwell? Thenthat citizenislikelytovoteforthecandidatesfromthepartyinpower. Butiftheeconomyis doingpoorlyorifthecitizenfeelsthatgovernmentiswastingtaxmoneyorenactingbad policies, sheorhecanvoteforcandidatesfromthepartythatiscurrentlyoutofpower.
Whencitizensbehavethisway, theystrengthentheincentiveforelectedofficialsfrom
thepartyinpowertoworktogethertodeveloppoliciesthataddressvoters’ concerns—on thepremisethatiftheydo, voterswillrewardthemwithanotherterminoffice.
Considerthe 2010 midtermelection, whenmany Americansvotedagainst Demo- craticcandidatesbecauseofpooreconomicconditions. While Democratslostseatsin boththe Houseandthe Senate, most Democraticincumbentswerereturnedtooffice. Why? Somewereelectedfromstatesordistrictsdominatedby Democraticidentifiers. But many others were reelected becausethey campaigned on a platform of changing policyorbecauseoftheireffortstohelplocalbusinesses, sayingineffect,“Instead
of punishing mefor my party affiliation, rewardmeforworkingonyourbehalf.” In sum, while parties ingovernmentcandoall of these things, there isnoguarantee that































unified government
A situation inwhich one party holds amajority of seatsinthe Houseand Senateandthepresidentisamember of thatsameparty.
divided government
A situation inwhich the House, Senate, andpresidency arenot controlledby thesameparty—for example, when Democrats hold the majority of Houseand Senateseats andthepresidentisa Republican.
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[bookmark: Minor Parties][bookmark: _bookmark112]In 2016, Representative Stephanie Murphy (D-FL) defeated 12-term Republican incumbent John Mica on the strength of a campaign that
emphasized Mica’s support for Donald Trump’s views on women’s health and gun policy.
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Minor-party presidential candidates, such as Ralph Nader in 2000, sometimes attract considerable press attention because of their distinctive, often-extreme policy preferences—but they rarely affect
election outcomes. Nader ran again, as an Independent, in 2004 and 2008.

individualselectedunderaparty’sbannerwillagreetodoso. Forexample, candidates may refuse to endorse their party’s platform becauseit conflicts withtheirownpolicy goals orbecauseitwouldbeunpopularwiththeirconstituents. Accordingly, oneofthe biggest problems for party leaders is to forge compromise among theircandidates and elected members—toensurethatthepartycanactasaunified, disciplinedorganization.

Minor parties
Sofar, thischapterhasfocusedonthemajor Americanpoliticalparties—the Republicans andthe Democrats—andpaidlessattentiontootherpartyorganizations. Thereasonis thatminorpoliticalpartiesin Americaare so minorthattheyaregenerallynotsignificant players on thepolitical stage. Many such parties exist, but fewruncandidates inmore thanahandfulofracesandveryfewminor-partycandidateswinpoliticaloffice. Few
Americansidentifywithminorparties, andmostexistforonlyarelativelyshortperiod.
Effects on Election Outcomes Evenso, youmay think wearegiving minorparties toolittleattention. Consider Ralph Nader, whoranasthe Green Party nomineefor presidentin 2000, winning almost 5 percentofthevote. Insomestates, thenumberof votes Naderreceivedexceededthemarginseparating Democrat Al Gorefrom Republi- can George Bush. Inparticular, in Florida, where Bushwonby only afew hundredvotes afteradisputedrecount, Naderreceivedalmost 100,000 votes. Thesevoteswould havebeenenoughtoswing thestate, andtheelection, to Gore.
However, theoutcomeof Nader’s 2000 presidential campaigndoesn’tso much highlighttheimportanceof minorpartiesasitillustratestheclosenessof the 2000 presidential election. If Nader had not run, Gore might have received enough addi-
tional supporttowin. Butgiventhat Bush’smarginof victory in Floridawassosmall, any numberofseemingly minorevents(apolling stationclosing early orraininsome areasandsunshineinothers) couldhavechangedtheoutcome.
Minorpartiesdidnotplay adecisiveroleinthe 2016 presidential election, butinsev- eral swing states (for example, Florida, Pennsylvania, Wisconsin, and Michigan) they received more votesthanthemarginof differencebetween Donald Trumpand Hillary Clinton. Themostsuccessful werethe Green Party (1.4 millionvotes) andthe Libertar- ian Party (over 4 million votes). Inall, minor parties wonabout 6.5 million votes inthe 2016 presidential race, about 4.5 percent of the total.
[image: ]Evenintermsofloweroffices, minor-party candidatestypically attractonly meager support. Whilethe Libertarian Party claimstohaveoveradozenofficeholders, many of theseofficialsheldunelectedpositionssuchasseatsoncounty planning boardsorran unopposedforrelatively minorofficessuchasjusticeof thepeace.26
Lookingbackinhistory,  weseethatsomeminor-partycandidatesforpresident have attracted a substantial percentage of citizens’ votes. George Wallace(governor of Alabamaatthetime) ranasthecandidateofthe American Independent Partyin 1968,
receiving about 13 percent of thepopular vote nationwide. Texasmillionaire Ross Perot, the Reform Partycandidateforpresidentin 1996, won 8.4 percentofthepopularvote. Perot alsoranasan Independentin 1992, winning 18.2 percentofthepopularvote.
Structural and Issue Differences Thedifferences betweenmajorandminorpoliti- cal partiesincontemporary Americanpolitics growevenmoresubstantialwhencon-
sideredinterms otherthanelection outcomes. Formostminor parties, theparty ingovernmentdoesnotexist, asfewoftheircandidateswinoffice. Manyminor partieshavevirtuallynoorganizationbeyondasmallpartyheadquarters
andawebsite. Someminorparties, suchasthe Green Party, the Libertarian Party, andthe Reform Party, havelocalchaptersthatmeetonaregular basis. But thesemodestefforts paleincomparisonwiththenationwide
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[bookmark: Conclusion][bookmark: _bookmark113]network ofoffices, thousandsofworkers, andhundredsofmillionsofdollarsdeployedby Republicanand Democraticpartyorganizations. Nonetheless, researchshowsthatsome peoplevoteforminor-party candidatesinordertoshowtheirsupportofthesecandidates’ positions andtoexpresstheirbelief thatneithermajorpartycangoverneffectively.27
Theissues andissuepositionstakenby minorparties andtheircandidates are
almostalways very differentfrom thoseespousedby themajorparties. The Consti-
tution Party, forexample, advocates anendto governmentcivil serviceregulations; a banoncompulsory school attendancelaws; withdrawal of the United States from the UN andall international tradeagreements; abolishing foreignaid, theincometax, the Internal Revenue Service(IRS), andall federal welfareprograms; andrepealing all campaignfinancelegislation, the Endangered Species Act, andfederal firearms regu- lations.28 Thesepositions areextreme, notinthesenseof being silly ordangerous but
in thesensethatrelatively few Americans feel thesameway.


You may dislike political parties or party leaders in Congress, but the fact is, the parties are key players in congressional policy making and in negotiations between Congress and the president. If you are trying to decide whether a new program (or nominee) has a chance of being approved, one of the first things you need to consider is whether the party caucuses in the House and Senate (particularly the majority-party caucuses) are in favor or opposed.






“Why Should
I Care?”





Conclusion
American political parties help organize elections, unify disparate social groups, sim- plify the choices facing voters, and build compromises around party members’ shared concerns—all with the goals of winning elections and setting government policy.
However, recent events demonstrate that the success of political parties depends on whether individual party members—candidates, citizens, and party leaders—are willing to take the actions necessary to achieve electoral and policy goals. In recent
years, congressional Republicans have campaigned on a platform of making substan- tial changes in the size and scope of the federal government. However, their apparent consensus disappeared once in office, as legislators disagreed on which programs should be cut, constituents demanded that their favorite programs be saved, and party leaders worried that taking a hard line would lead to electoral defeat. Ultimately, the party’s budget-cutting goals were not achieved. Similarly, Trump’s victory masks deep disagreements within the current Republican party in government.
Of course, these difficulties do not reflect a problem with the Republican Party per se. The Democrats’ success at enacting Obamacare and other significant proposals in Obama’s first term masked significant differences of opinion among the party’s elected officials, activists, and citizen supporters. And Hillary Clinton’s loss in the 2016 election will no doubt push Democrats to examine weaknesses in their party’s message. They will have to decide how much to compromise with—or block—President Trump as he tries to enact his policy agenda. As we have seen, parties try to find a way to bridge such differences in order for members to act together to accomplish common goals.
However, the parties’ ability to bring people together is not absolute. Individual party members respond to constituents, party leaders, and public opinion in many ways, sometimes taking actions in line with party goals and other times acting in ways that help themselves and that defy the party.
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What are political parties and where did today’s parties come from?
Define political parties and show how American politi-


d. party ID
e. party principle
American political parties today
Describe the main characteristics of American parties as organizations, in the government, and in the electorate. (Pages 195–203)

Summary
The modern party is composed of three parts. The party organization is a loosely defined group of individuals and organizations that are focused on supporting political candidates when they share the same policy goals. The party in the government consists of elected officials who are the members of a particular party. The party in the electorate consists of citizens who identify with a particular political party.


Key terms


cal parties and party systems have evolved over time. (Pages 192–195)
Summary
Political parties are a central feature of American politics, although they look and act very differently today than they have in the past. Political scientists use the term “party system” to refer to a period of party stability; in all, there have been six different party systems in the country’s history. Party systems have been separated by realignments, which occur when some of the defining factors of the party system are

national committee (p. 195) political action committee (PAC) (p. 196)
527 organization (p. 196)
caucus (congressional) (p. 197)


Practice Quiz Questions

conference (p. 197)
party identification (party ID) (p. 198)
party coalitions (p. 201)
issue ownership (p. 201)
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)changed or specified and when rifts in the group develop because of these changes.










Practice Quiz Questions
1. Which were the first well-known parties in the United States?
a. Federalists and Democratic-Republicans
b. Democrats and Republicans
c. Whigs and Federalists
d. Democrats and Whigs
e. Whigs and Republicans

2. The idea that a party is not just a group but an organization that exists apart from its candidate is called the 	.
a. party system
b. spoils system
c. conditional party government
3. 
The Democratic and Republican party organizations  	
hierarchical; they are 	to force state and local parties to share their positions on issues.
a. are not; able
b. are not; unable
c. are; able
d. are; unable
e. are; sometimes able

4. A group of elected officials of the same party who come together to organize and strategize is called a 	.
a. cabal
b. conditional party government
c. primary
d. PAC
e. caucus

5. The modern Congress is 	; the distance between the parties has 	over the past 60 years.
a. polarized; increased
b. polarized; stayed the same
c. not polarized; decreased
d. not polarized; stayed the same
e. not polarized; increased
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The role of political parties in American politics
Explain the important functions that parties perform in the political system. (Pages 204–213)

Summary
Political parties serve two major roles in the political system. First, they contest elections by recruiting and nominating candidates and supporting candidate campaigns. Second, they facilitate cooperation in government by providing a framework for agenda-setting, coordi- nation, and accountability among members of the same party. There are many different minor political parties, and while they rarely make a significant impact on the political stage, they do occasionally influence election outcomes. The two big issues facing minor parties are that their platforms do not appeal to a large portion of Americans and that the electoral system makes it hard for minor parties to win elections.
9. 
In American politics, minor parties 	.
a. are very prominent at the state and local levels
b. are prominent only in congressional elections
c. win few offices at any level of government
d. win a significant number of offices at all levels
e. are more influential today than in the past

10. The issue positions of minor parties are usually 	.
a. very different from those of the major parties and most Americans
b. very similar to those of the major parties and most Americans
c. developed with input from a national network
d. based on the preferences of the party’s members in government
e. not the reason people vote for minor-party candidates





Key terms
primary election (p. 204) caucus (electoral) (p. 204) nominating convention (p. 206)


Practice Quiz Questions


party platform (p. 207) unified government (p. 211) divided government (p. 211)

Suggested Reading
Aldrich, John. Why Parties?, 2nded. Chicago: University of Chicago Press, 2014.
Bartels, Larry M. Unequal Democracy: The Political Economyofthe New Gilded Age. New York: Russell Sage Foundation, 2008.
Carmines, Edward G., and James A. Stimson. Issue Evolution: Race andthe Transformationof American Politics. Princeton, NJ:

6. Which is not one of the ways political party organizations
support candidates?
a. by controlling who runs in House and Senate races
b. by contributing money to campaign activities
c. by offering advice on how to deal with the press
d. by organizing get-out-the-vote activities
e. by offering advice on which issues to emphasize

7. Why do most candidates support their party platforms?
a. because candidates are required to support the platforms
b. because all candidates vote on the platforms that are written
c. because candidates getkicked outof the party for notdoing so
d. because both major parties’ platforms are essentially the same
e. because most candidates and their constituents generally agree with the platform

8. When the president, House, and Senate are controlled by the same party, this is called:
a. party in government
b. responsible party government
c. unified government
d. divided government
e. conditional party government

Princeton University Press, 1989.
Cohen, Marty, David Karol, Hans Noel, and John Zaller. The Party Decides: Presidential Nominationsbeforeandafter Reform. Chi- cago: University of Chicago Press, 2008.
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Noel, Hans. Political Ideologiesand Political Parties in America. New York: Cambridge University Press, 2014.
Polsby, Nelson. Consequencesof Party Reform. New York: Oxford University Press, 1983.
Rohde, David. Parties and Leadersinthe Post-reform House. Chicago: University of Chicago Press, 1991.
Schattschneider, E. E. Party Government. New York: McGraw-Hill, 1942.
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[bookmark: 8. Elections][bookmark: _bookmark115]Elections
Who wins? Who loses? And why?

Every two years, Americans elect 435 House members and 33 or so senators; every four years, we elect a president. Out of these many separate contests, a few races attract disproportionate interest because they provide insights into what voters are thinking, because they reveal the usefulness of different cam- paign strategies, or simply because of what’s at stake. In 2016, the election to watch was the battle for the presidency, Republican Donald Trump versus Dem- ocrat Hillary Clinton. It is hard to imagine a starker choice: Trump, the political newcomer who had never held elected office or served in government, against Clinton, the Washington insider and the first female general-election presiden- tial candidate; Trump’s promise to “make America great again” with a combina- tion of tax cuts, renegotiating trade deals, more military spending, and threats of mass deportations against Clinton’s platform of increasing funding for a wide range of initiatives, from curing Alzheimer’s to helping displaced workers, and putting government squarely on the side of LGBTQ equality, disability rights, racial justice, and preventing gun violence. Regardless of what you think of these candidates and their promises, it is clear that this election mattered. Over the next four years (and beyond), America will be a different place with Donald Trump in the White House than if Hillary Clinton had won.
The 2016 presidential elections are also a good example of the central
themes of this text. Candidates compete for political office, offering the people distinct, competing visions of what the federal government should do, from what the tax code should look like, to how government should spend the tax money it collects, to what regulations the government should impose on indi- viduals and corporations. These considerations mattered even in 2016, when Donald Trump’s qualifications, temperament, and behavior toward women became central issues in the campaign.
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)American elections are also about rules. The fact that Donald Trump won the Republican nomination reflects his popularity with Republican primary voters but also the way the party chooses its candidate. Moreover, Trump won
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CHAPTER GOALS
Present the major rules and procedures of American elections.
pages 218–227

Describe the features, strategies, and funding of campaigns for federal office. pages 227–237

Explain the key factors that influence voters’ choices. pages 237–240

Analyze the issues and outcomes in the 2016 election.
pages 241–246


















The 2016 presidential election between Secretary of State Hillary Clinton and billionaire businessman Donald Trump reflected the country’s deep divisions over policy, race, gender, class, and even geography. And this election showed how electoral rules and processes—even when things seem unique and unpredictable— can greatly affect the outcome.

[bookmark: How Do American Elections Work? ][bookmark: _bookmark116]the general election by winning a majority of votes in the electoral college (awarded by winning the most votes in different states), despite losing the popular vote to Clinton. More generally, candidates in American elections are elected for different periods of time to represent districts, states, or the entire nation—places that vary tremendously in terms of what constituents want from government. A variety of rules determine who runs, who votes, and how candidates campaign. Even ballot layouts and how votes are cast and counted vary across states. Elections also differ in the amount of media cov- erage they receive, the level of involvement of political parties and other organizations, and how much attention citizens pay to the contests. All these aspects of the election process—who runs, how candidates campaign, and how voters respond—shape who wins and who loses, what happens in Washington, and ultimately the policies that affect people’s everyday lives. Why do some candidates win and others lose—and why do these outcomes matter in American politics?
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PRESENT THE MAJOR RULES






incumbent
A politicianrunning forreelectionto theofficeheorshecurrently holds.
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Though incumbents fared very well in 2016’s congressional elections, some still lost, like Nevada Republican Crescent Hardy.

[image: ]

How do American elections work?
 (
AND PROCEDURES OF AMERICAN ELECTIONS
)The Americanpolitical systemisarepresentativedemocracy: Americansdonot make policy choices themselves, but they vote for individuals who make these choices ontheirbehalf. Thus, webeginby describing therulesandproceduresthatdefine Americannational elections. Ourworking assumptionforexplaining therulesand processesof electionsaswell asthebehaviorof candidatesandvotersisthatthey are
tieddirectly towhatelectionsdo: selecting representatives, giving citizenstheability to influencethedirectionof governmentpolicy, andproviding citizenswiththeoppor- tunity torewardandpunishofficeholdersseeking reelection.
Themostvisiblefunctionof Americannational electionsistheselectionof office- holders: members of the Houseand Senate andthe presidentandvice president. Can- didatescanbe incumbents orchallengers. Americahasarepresentativedemocracy, whichmeansthatby voting inelections Americanshaveanindirecteffectongovern- ment policy. Althoughcitizens donotmakepolicy choicesthemselves, they determine whichindividualsgettomakethesechoices. Inthisway, electionsconnectcitizenpref- erences andgovernmentactions.
Thefundamentalchoiceinanelectionisbetweentwoormorecandidatesrunning forsomepoliticaloffice—innationalelectionsthismeansaseatinthe Houseorthe Senateorthepresidency. Butelectionsalsoinvolveachoicebetweencandidates’ policy platforms, theset of policies and programs they promise to carry out ifelected. Byinves- tigatingcandidates’ platforms, citizenslearnabouttherangeofoptionsforgovernment policy. Moreover, theirvotingdecisionsdeterminewhogetstomakechoicesabout futuregovernmentpolicyandtherebyshapepolicyitself. Thisdescriptionisparticularly trueforthe 2016 Senateelections, where Trump’svictoryand Republicanvictoriesin House and Senateelections gave Republicansunifiedcontrolofthefederalgovernment.
The election process also creates a way to hold incumbents accountable. When citizens choose between voting for an incumbent or a challenger, they can consider the incumbent’s performance, asking, “Has he [or she] done a good job on the issues I care about?”1 Citizens who answer yes typically vote for the incumbent, and those
who say no typically vote for the challenger. These evaluations are significant because they make incumbents responsive to their constituents’ demands.2 If an elected

[bookmark: Two Stages of Elections][bookmark: Constituencies: Who Chooses Representati][bookmark: _bookmark117]official anticipates that some constituents will consider his or her performance when making their decision, the official will try to take actions that these constituents will like. Otherwise, voters can opt to remove the official from office because they disap- prove of his or her performance and believe the country will fare better if a different candidate wins.

Two stages of elections
House and Senatecandidatesfaceatwo-stepprocedure. First, if prospectivecandi- dateswanttorunonbehalf ofapolitical party, theymustwintheparty’snominationin a primary election. If thewould-becandidates want to runas Independents, they need to gather signatures on apetition to secureaspot on theballot. Differentstateshold either open primaries, semi-closed primaries, or closed primaries, andstatelaw sets thetiming of theseelections. A few statesholdsingleprimaries, inwhichthereisone election involving candidatesfrombothparties, withthetoptwo finalists(regardless ofparty) receiving nominationstothegeneral election.
Thesecondstepintheelectionprocess, the general election, isheldthroughoutthe nationonthefirst Tuesday afterthefirst Monday in November. Federal law designates thisday as Election Day. General electionsdeterminewhowinselectedpositionsin government. Theofficesatstakevary depending ontheyear. Presidential elections occurevery fouryears(2008, 2012, 2016,. . .). Inapresidential electionyear, Americans elect theentire Houseof Representatives, one-thirdof the Senate, andapresident
andvicepresident. During midtermelections(2006, 2010, 2014,. . .), thereisnopres- idential contest, buttheentire Houseandanotherone-thirdofthe Senateareupfor election.
The Constitutionlimitsvoting rightsto Americancitizenswhoareatleast 18 years old. Therearealsorestrictionsonvotereligibility; thesevary acrossstates, including residency requirements(usually 30 days) andwhetherpeopleconvictedofamajor crimecanvote. A recentdevelopmentin Americanelectionsisanincreaseintheprac- ticeof no-excuseabsenteevoting aswell asearly voting, orcasting ageneral-election vote priorto Election Day.3

Constituencies: who chooses representatives?
In Americanelections, officeholdersareelectedinsingle-memberdistrictsinwhich only thewinner of themost votes takesoffice. (Althougheachstate’ssenatorsboth representthewholestate, theyareelectedseparately, usually indifferentyears.) Senate candidatescompetethroughoutthestate; Housecandidatescompeteincongressional districts. Inmoststates, thecongressional districtlinesaredrawnby statelegislatures. Inafew states, nonpartisancommissionsorcommitteesofjudgesperformthisfunc-
tion. (Fordetailsonredistricting, see Chapter 10.)
Becausemembersof the Houseand Senateareelectedfromspecific geographic areas, they oftenrepresentvery differentkindsof people. Theirconstituentsdiffer intermsof age, race, incomelevel, occupation, andpolitical leaning, including party
affiliationandideology. Therefore, legislatorsfromdifferentareasof thecountry face highly diversedemandsfromtheirconstituents—leading themtopursuevery dissim- ilarkindsof policies. Forexample, Democratic senator Charles Schumer, oneof the senatorsfrom New York, representsafairly liberal statewheremostpeopletakesome sortof pro-choicepositiononabortionrights, while Republicansenator Richard Shelby



DID YOU KNOW?
510,000
The total number of federal, state,
andlocalelectedofficesinthe United States.
Source: Jennifer Lawless, Becominga Candidate



open primary
A primary electioninwhichany registeredvotercanparticipateinthe contest, regardlessofparty affiliation.

semi-closed primary
A primary where anyone whoisa registeredmemberof theparty or registeredasan Independentcan vote.

closed primary
A primary electioninwhichonly registeredmembersof aparticular political party canvote.

general election
Theelectioninwhichvoterscast ballotsfor Housemembers, senators, and(every fouryears) apresidentand vicepresident.
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[bookmark: Determining Who Wins][bookmark: _bookmark118]Americans vote in all sorts of places, including libraries, fire stations, schools, private homes, and sometimes churches, as shown in this photo of a polling station in the 2016 South Carolina primary.
























plurality voting
A voting systeminwhichthe candidatewhoreceivesthemost votes withinageographic areawins theelection, regardlessof whether
thatcandidatewinsamajority (more thanhalf) of thevotes.

majority voting
A voting systeminwhichacandidate must winmorethan 50 percent
of votestowintheelection. If no candidatewinsenoughvotesto takeoffice, arunoff electionisheld betweenthetoptwovote-getters.

runoff election
Underamajority voting system, asecondelectionheldonly if no
candidatewinsamajority of thevotes inthefirstgeneral election. Only
thetoptwovote-gettersinthefirst election competeintherunoff.













[image: ]is oneof thesenatorsfromtheconservativestateof Alabama, wheremostvotershave long beenopposedtoabortions. Supposethe Senatevotesonaproposal tobanall abor- tionsafterthetwelfthweekof pregnancy. Shelby knowsthatmostof hisconstituents wouldprobably wanthimtovotefortheproposal, and Schumerknowsthatmostofhis constituents would probably want him to vote againstit. Thisexample illustrates that congressional conflictsoverpolicy oftenreflectdifferencesinconstituents’ demands. Schumerand Shelby themselvesmay holddifferentviewsonabortionrights, buteven if they agreed, theirconstituents’ distinctdemandswouldmakeitlikely thataslegisla- tors they wouldvote differently.

Determining who wins
Most Houseand Senate contestsinvolve plurality voting: thecandidate who getsthe most voteswins. However, somestatesuse majority voting, meaning thatacandidate needs morethan 50 percentof the votetowin. Inthese states, if no candidatehasa majority a runoff election takesplacebetweenthetoptwofinishers.
Thetwo-stepprocessof primary andgeneral electionscanhaveasimilareffecton theelection’soutcome. Sometimesthewinnerof aprimary isnotaparty’sbestcandi-
dateforthegeneral election. Forexample, inthe 2016 presidential race, oneoftheprin- cipal argumentsforchoosing someoneotherthan Hillary Clintonasthe Democratic nominee (suchas Senator Bernie Sanders, Vice President Joe Biden, orsomeother Democratic senatororgovernor) wasthatthesecandidateswouldhaveabetterchance of winning thegeneral election. While Clintonhadmany enthusiastic volunteers, a first-ratecampaignorganization, andconsiderable Washingtonexperienceas First Lady, senator, andsecretary of state, shewasalsostrongly dislikedby asizablefrac-
tionof the Americanelectorate—partly becauseof herstatusasa Washingtoninsider, andpartly becauseof issuessuchasheruseof aprivatee-mail serverwhilesecretary ofstate. Intheend, despitebeating Sandersintheprimariesanddiscouraging other Democratsfromentering thenominationcontest, Clintonlostthegeneral electionto Donald Trump. Giventheclosenessofthe 2016 election, another Democrat, someone whodidnothave Clinton’sdisadvantages, mightwell havegoneontodefeat Trump.
The Ballot Americansvoteby using avariety of machinesandballotstructuresbased on where they live. Over the last decade, electronic touch screen voting machines have replaced paper ballots andmechanical voting machines, usually withsomesort of paper receipt to allow manual recounts. The Help America Vote Act of 2002 provided

[bookmark: Presidential Elections][bookmark: _bookmark119]fundstolocal communitiestopurchasenew electronic voting machines. Atthesame
time, political scientistshaveresearchedwhichballotstructuresminimizethechances thatindividualswill voteforthewrong candidate, aswell ashow toensurethatelec-
tronic voting is freeof fraudandmistakes.4
Ballotcounting itself addsmorecomplexities. Moststateshavelawsthatallow vote recounts if araceissufficiently close(typically within 1 percentorless). Evenwhen
arecountoccurs, itmay beimpossibletodefinitively determinewhowonaparticu- lar election, asthe statutes thatdetermine which ballots are valid are often open to interpretation.
What is clearisthatelectionrulescanaffectresults. Particularly incloseraces, small changes intherulesgoverning elections can easily change outcomes.



Presidential elections
Many of therulesgoverning elections, suchaswhoiseligibletovote, arethesamefor bothpresidential andcongressional elections. However, presidential contestshave several uniquerulesregarding how nomineesaredeterminedandhow votesare counted. Moreover, the constitutional requirements for presidential candidates are
alsosomewhatstricterthanthoseforcongressionalcandidates(see Nuts& Bolts 8.1).

The Nomination: Primaries and Caucuses Presidential nomineesfromthe Democratic and Republicanpartiesaredeterminedby state-level primaries and
caucuses overafive-monthperiodbeginning in January of anelectionyear.5 Votersin theseelectionsselectdelegatestoattendthenominating conventionsthattakeplace during thesummer. Therethedelegatescastthevotesthatdeterminetheirparty’s presidential andvice-presidential nominees. Theformat of these elections, including theirtiming andthenumberof delegatesselectedperstate, isdeterminedonastate- by-statebasisby thestateandnational party organizations.6 A candidate’sprincipal goal is towinasmany delegatesaspossible.
Thedetailsof translating primary andcaucusvotesintoconventiondelegatesvary fromstatetostate, butsomegeneral rulesapply. All Democratic primariesandcau- cusesuse proportional allocation todivideeachstate’sdelegateseatsbetweenthe candidates; thus, if acandidatereceives 40 percentof thevotesinastate’sprimary the candidategetsroughly 40 percentof theconventiondelegatesfromthatstate. Some Republicancontestsuseproportional allocation, butothersare winner-take-all. In these, thecandidatewhoreceivesthemostvotesgetsall ofthestate’sconventiondele- gates. Theserulescanhaveasignificanteffectoncandidates’ campaignstrategiesand theoutcomeof thenominationprocess. (See How It Works: Nominating Presidential Candidatesin Chapter 7.)




primary
A ballotvoteinwhichcitizensselect aparty’snomineeforthegeneral election.

caucus
A local meeting inwhichparty members select a party’s nominee for thegeneral election.

proportional allocation
During thepresidentialprimaries, thepracticeof determining the number of convention delegates
allottedtoeachcandidatebased onthepercentageof thepopular vote castforeachcandidate. All
Democratic primariesandcaucuses usethissystem, asdosomestates’ Republicanprimariesandcaucuses.
winner-take-all
During thepresidentialprimaries,
thepracticeof assigning all of agiven state’sdelegatestothecandidatewho receivesthemostpopularvotes. Some states’ Republicanprimariesand caucusesusethissystem.
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	Office
	Minimum Age
	Residency Requirement

	President
	35
	Natural-born citizen (born in the United States or on U.S. territory, or child of citizen parent)

	Senator
	30
	Resident of state; U.S. citizen for at least nine years

	Representative
	25
	Resident of state; U.S. citizen for at least seven years
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Campaigns don’t end—they run out of money.
—Richard Gephardt, former Speaker of the House and presidential candidate
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Presidential campaign appearances almost always involve extensive print and electronic media coverage, reporting on virtually everything the candidates say or do.

Theorderinwhichtheprimariesandcaucusesindifferentstatestakeplaceis anotherimportantfactor, becausemany candidaciesdonotsurvivebeyondtheearly contests.7 Mostpresidential candidatespoureverything they haveintothefirstfew contests. Candidates who dowell early on attractfinancial contributions, campaign workers, endorsements, andadditional mediacoverage, all of whichenablesthemto move ontosubsequent primariesorcaucuses. Butforcandidateswhodopoorly inthe firstcontests, contributionsandcoveragedry up, leaving thesecandidateswithno
alternativebuttodropoutof therace. Forexample, atotalof 17 candidatesenteredthe race for the 2016 Republican presidential nomination. Fivewithdrew before any con- vention delegateswereselected. By mid-March, twomonthsintotheprocessandsix months beforetheconvention wherethenomineewasactually selected, theracewas down toonly threecandidates.
For many years, Iowaand New Hampshirehaveheldthefirstpresidential nomi- nation contests, withthe Iowa caucus taking place aweekbefore the New Hampshire primary. Thesestates’ positionatthebeginning of theprocessislargely ahistorical accident, butparty officialsfromotherstatesoftencomplainaboutthedisproportion- ateinfluenceof thesestates.
Theparties’ national committeescanissuerulesandrequirementsaboutthetim- ing of statepresidential primaries, butstatelaw setstheelectiondates, meaning thata national committee’sdirectivesmay notbefollowed. Asaresult, the 2016 nomination process was roughly the same asin previous years, with Iowa and New Hampshire holding theinitial contests, inearly February 2016, followedby aprimary in South Car- olina andacaucusin Nevadalaterinthe month andtheremaining contestsbeginning in Marchandcontinuing to June. Onerecenttrendisregional primaries, whereall of
thestatesinagivenarea(suchassouthernstates) holdtheirprimariesorcaucuseson thesamedate.
The National Convention Presidentialnominating conventionshappenlateinthe summerof anelectionyear. Theirmaintask is toselecttheparty’spresidential nomi- nee, although usually the voteatthe convention isaformality; inmostrecentcontests one candidate has emerged from thenomination process going into the convention
withaclearmajority of delegatesandwasabletowinthenominationonthefirstballot. To getthenomination, acandidateneedsthesupportof amajority of thedelegates. If no candidate receives amajority afterthe firstroundof voting attheconvention, the voting continuesuntil someone does. Whenasitting presidentrunsforreelection, as Barack Obama didin 2012, he or she typically faces little opposition for the party’s gen-
eral-electionnomination.
[image: ]Afterthedelegatesnominateapresidential candidate, they nominate avice-presidential candidate. The presidential nomi- nee chooses thisrunning mate (generally before the convention), andthedelegatesalmostalwaysratify thischoicewithoutmuch debate. Convention delegates alsovoteontheparty platform, whichdescribeswhatkindsof policiesitscandidateswill suppos- edly seek toenactif they areelected.
Thefinal purposeofaconventionistoattractpublic attention to the party anditsnominees. Public figuresgivespeechesduring theevening sessionswhenall majortelevisionnetworkshavelive coverage. Atsomerecentconventions, bothpartieshavedrawn pressattentionby recruiting speakerswhosupporttheirpolitical goals despitebeing associatedwiththeopposing party.
Oncepresidential candidatesarenominated, thegeneral- election campaignofficially begins—althoughitoftenunofficially
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startsmuchearlier, assoonasthepresumptivenomineesareknown. Wesay more aboutpresidential campaignsinalatersection.
Counting Presidential Votes Let’sassumeforamomentthatthecampaigning is overandthat Election Day hasarrived. Eventhoughinthevoting boothyouchoose betweenthecandidatesby name, youactually don’tvotedirectly forapresidential can- didate. Rather, whenyouselectyourpreferredcandidate’snameyouarechoosing that person’sslateof pledgedsupportersfromyourstatetoserveaselectors, whowill then vote toelectthepresident. Thenumberof electorsforeachstateequalsthestate’snum- berof Housemembers(whichvariesby statepopulation) plusthenumberof senators (two perstate). Altogether, theelectorschosenby thecitizensof eachstateconstitute the electoral college, thebody thatformally selectsthe president.
Inmoststates, theelectoral votesareallocatedonawinner-take-all basis: thecandi- datewhoreceivesthemostvotesfromagivenstate’scitizensgetsall of thatstate’selec- toral votes. Buttwostates, Maineand Nebraska, allocatemostof theirelectoral votes at thecongressional districtlevel: inthose states, thecandidate who winsthemost votes ineachcongressional districtwinsthatdistrict’ssingleelectoral vote. Thenthe remaining twoelectoral votesgotothecandidatewhogetsthemostvotesstatewide.8 (See Nuts& Bolts 8.2 forstate-by-stateelectoral votetotals.)
Thewinner-take-all methodof allocating moststates’ electoral votesmakescan- didatesfocustheirattentionontwokindsof states: high-populationstateswithlotsof electoral votesandso-calledswing states, wherethecontestisrelatively close. It’sbet- terforacandidatetospendaday campaigning in California(55 electoral votes) thanin
Montana (3 electoral votes). However, if onecandidate issuretowinaparticularstate bothcandidateswill directtheireffortselsewhere. Thisexplainswhy bothcampaigns in 2016 spentsomuchtimeandcampaignfundsonstatessuchas Ohioand Florida (swing stateswithalargenumberof electoral votes)—andwhy they largely ignored statessuchas Delaware(small state, one-party-dominatescategory). (See How It Works: The Electoral College.)
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You win some, you lose some. And then there’s that little-known third category.
—Al Gore, who lost the 2000 presidential vote in the electoral college despite winning the most votes on Election Day

electoral college
Thebodythatvotestoselect America’spresidentandvice
presidentbasedonthepopularvotein eachstate. Eachcandidatenominates aslateof electorswhoareselectedto attendthemeeting of thecollegeif
theircandidatewinsthemostvotesin astateordistrict.
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Electoral Votes and Swing States
Presidential
 
campaigns
 
focus
 
their
 
attention
 
on
 
states
 
with
 
high
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and
 
swing
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those where
 
each
 
candidate
 
has
 
a
 
good
 
chance
 
of
 
winning.
 
In
 
this
 
box,
 
we
 
group
 
states
 
into
 
categories
 
based on
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number
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votes
 
and
 
on
 
whether
 
one
 
party
 
always
 
won
 
the
 
state
 
in
 
recent
 
presidential 
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NUTS
&
 
BOLTS
 
8.2
One
 
Party
 
Dominates
 
in
 
Recent
 
Elections?
Number of 
Electoral Votes
Yes
(Not
 
a
 
Swing
 
State)
No
(Swing
 
State)
3–5
D.C.,
 
Delaware,
 
Alaska,
 
Montana,
 
North
 
Dakota,
 
South
 
Dakota, 
Vermont,
 
Wyoming,
 
Hawaii,
 
Maine,
 
Rhode
 
Island,
 
Idaho,
 
Nebraska, 
West
 
Virginia
New Hampshire, 
New Mexico
6–10
Arkansas,
 
Kansas,
 
Utah,
 
Connecticut,
 
Oregon,
 
Oklahoma,
 
Kentucky,
 
Louisiana, 
Alabama,
 
South
 
Carolina,
 
Maryland,
 
Mississippi,
 
Missouri,
 
Minnesota
Iowa,
 
Nevada,
 
Colorado, 
Wisconsin
More
 
than
 
10
Massachusetts,
 
Arizona,
 
Tennessee,
 
Washington,
 
New
 
Jersey,
 
Georgia,
 
Illinois, 
New York, Texas,
 
California
Indiana,
 
Virginia,
 
North 
Carolina, Ohio, Florida, Michigan, Pennsylvania
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The Electoral College





WA 12
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ID 4




MT 3




ND 3
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Electoral Votes per State



NV 6




UT 6

WY 3	SD 3
NE 5
CO 9

10	WI
10
IA 6	16
IL IN OH 18

NY 29
PA 20

MA 11
RI 4
CT 7
NJ 14

The number of electors from each state equals the state’s number of House members (which varies
based on state population) plus the

CA 55



AZ 11
NM 5

KS 6

OK 7

MO
10

AR 6

20 11
KY 8
TN 11

WV
5 VA 13
NC 15
SC 9

DE 3
MD 10
D.C. 3

number of senators (two per state). Each elector has one vote in the electoral college.

AK 3




HI 4

TX 38

MS	GA
LA  6	AL 9 16
8
FL
29





Who Are the Electors? Candidates to be electors are nominated by their political parties. They pledge to support a certain candidate if they are elected to the electoral college. When you cast
your vote for a presidential candidate, you are in fact voting for the slate
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Idaho




Nebraska




South Dakota

of potential electors who support that candidate.

Washington	West Virginia




California Popular Vote
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California Electoral Votes (55)
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100%
of electoral votes go to winner


Winning a State
Most states give all of their electoral college votes to the candidate who wins the most votes in that state.
So, even if a candidate only gets 51 percent of the vote in the state, his or her entire slate of electors is elected, and he or she gets all of the state’s votes in the electoral college.
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States
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Core Four States (68)
232
)How it works: in practice
Donald Trump’s Electoral College Strategy, 2016



Trump’s campaign started by identifying “solid Republican” states—ones with a history of strong Republican support—which gave them a start of 164 electoral votes. Then, they focused on what campaign manager Kellyanne Conway called their “core four” states—ones they knew they needed in order to have a chance at victory: Florida, North Carolina, Ohio, and Iowa. This would bring them to 232 electoral votes. Where would they go
 (
288
1
2016
 
Results
Ultimately,
 
Trump
 
used 
a
 
combination
 
of
 
these 
strategies 
to win 306 electoral
 
votes,
 
and
the presidency.
306
) (
6
)to get the additional 38 electoral votes needed for victory?








Target the Rust Belt: Michigan, Minnesota, Pennsylvania, and Wisconsin These states have relatively weak economies and few minority voters.
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WI 10
MI 16
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Hold off Growing Minority Populations: Arizona, Georgia, Nevada, Colorado Though Democrats hoped to win all these states because of their high minority
 (
NV
 
6
AZ
 
11
CO
 
9
GA
 
16
6
)populations, only Nevada and Colorado have been swing states in recent elections, and many people felt that Georgia and Arizona had been trending toward Democrats.
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2.
 
In
 
what
 
state
 
do
 
you
 
think
 
the
 
Trump 
campaign 
spent the most money? Where
 
do
 
you
 
think
 
Trump
 
made
 
the 
most
 
personal
 
appearances?
 
Why?
1.
 
Why
 
didn’t
 
the
 
Trump
 
campaign 
focus
 
on
 
some
 
delegate-rich
 
states
 
like 
California
 
and
 
New
 
York?
Critical Thinking
)* Maine splits its electoral votes; Trump received 1, Clinton 3.

Trump's Final Winning Electoral College Map
	AL 9
	IN 11
	MS 6
	OK 7
	WV 5

	AK 3
	IA 6
	MO 10
	PA 20
	WI 10

	AZ 11
	KS 6
	MT 3
	SC 9
	WY 3

	AR 6
	KY 8
	NE 5
	SD 3
	

	FL 29
	LA 8
	NC 15
	TN 11
	

	GA 16
	ME 1*
	ND 3
	TX 38
	

	ID 4
	MI 16
	OH 18
	UT 6
	



Whilemost Americansbelievethatthewinnerof thepresidential electionisdecided on Election Day, this outcome isactually justthefirststepinaprocessthatdetermines
thewinner. Aftercitizens’ votesarecountedineachstate, theslatesof electorsmeetin Decemberinthestatecapitals. Attheirmeetings, theelectorsalmostalwaysvotefor
thepresidential candidatethey havepledgedtosupport. Afterthevotesarecertifiedby
ajointsessionof Congress, thecandidatewhowinsamajority ofthenation’selectoral votes (atleast 270) is thenew president. If nocandidatereceivesamajority of theelec- toral college votes, themembers of the House of Representatives choose thewinner. They follow aprocedureinwhichthemembersfromeachstatedecidewhichcandi- datetosupportandthencastonecollectivevoteperstate, withthewinnerneeding a
majority of thesestate-level votestowin. Thisprocedurehasnotbeenusedsince 1824, althoughitmightberequiredif athird-party candidatewinsasignificantnumberof electoral votesorif astate’s electors refusetocasttheirvotes.9
A presidential candidatecanwintheelectoral collegevote, andthus theelection, withoutreceiving amajority of thevotes castby citizens. Whenathird-party candi- dateforpresidentreceivesasubstantial numberof votes, thewinnercaneasily end up receiving morevotesthanany othercandidatewithoutwinning amajority of the popularvote. Bill Clintonwonasubstantial electoral collegemajority in 1992, while receiving only 43 percentof thepopularvote. This was duetothefactthat Ross Perot, athird-party candidate, receivedalmost 19 percentof thenational popularvotebut not enough supportinany one stateto winelectoral votes. In 2012, Barack Obama wonabout 50 percentof thepopularvotebutnearly 62 percentof theelectoral votes.




FIGURE 8.1

Popular Vote versus Electoral Vote Percentages, 2000–2016
Political scientists argue that the electoral college system tends to magnify the winning candidate’s margin of victory. Do the data presented here support this view?
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Source: U.S. National Archives and Records Administration, www.archives.gov/federal-register/electoral-college/historical.html (accessed 11/12/12).
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[bookmark: Electoral Campaigns][bookmark: The “Fundamentals" ][bookmark: _bookmark121]It is also possible foracandidate who loses thepopularvoteto receive themajority of electoral votes andwinthe election. This outcomeoccurredin 2016 and 2000. (See Figure 8.1 foracomparisonof electoral andpopularvotetotals inrecentpresidential elections.)





American elections incorporate a complex set of laws, rules, and procedures. And these rules matter—the candidates who win under current rules might lose given other reasonable ways to conduct elections. Put another way, one key to winning elections (just like any other game of strategy) is to know the rules.

“Why Should
I Care?”





Electoral campaigns
Now that wehavereviewedthemainstepsof how American electionswork, wewill focus inthissectiononthecampaignprocessandwhatcandidatesdotoconvince peopletovoteforthemon Election Day. Ouremphasisisonthingsthatcandidatesdo regardlessof theofficethey arerunning for, acrosstheentire election cycle, thetwo- year periodbetween general elections.

The “fundamentals”
Beforetalkingaboutall thethingscandidatesandtheirsupportersdotoshapeelection outcomes, it iscrucial to understand that many important factors arebeyond their con- trol. Political scientistscall thesefactorsthe fundamentals. In part, thefundamentals includetherulesthatgovernelections, suchasphoto IDrequirementsforvoting, which inturnshapevoterturnoutinwaysthathurtsomecandidates(usually Democrats) and help others. Another fundamental is how many peopleinacandidate’sdistrict share hisorherparty ID. Asweshowedin Chapter 7 (“Political Parties”), anindividual’s party IDisa strong influenceonhisorhervoting decisions. Particularly inpresidential elections, economicconditionsalsohaveastrong effectonwhowins. Asyouseeinthe What Dothe Numbers Say? feature, astrongereconomy benefitsincumbentpresidents running forreelection(forexample, Obamain 2012), whileaweak economy hurts incumbents(Jimmy Carterin 1980) andtheirsuccessors(Hillary Clintonin 2016).
Theimpactof party IDandeconomic conditions, along withmany of theelec- toral ruleswediscussedearlier, illustratesanotherimportantfactaboutelectionsin America: many of thefactorsthatshapeelectionoutcomesareoutof thecandidates’ control. Candidatesmightliketothink thatthey canconvincepeopletovoteforthem regardless of circumstances. Butthefundamentals tell uswhich candidates facean
uphill fightoraneasy ride—eitherbecausevotersarewell awareof thesefactorsbefore thecampaignbeginsorbecausecampaignsaremechanismsby whichvotersbecome informed.10 Itmay notbefairtorewardorblamecandidatesforthestateof theecon- omy, asevenpresidents have only limitedcontrol overeconomic growth orunemploy- ment levels. Forbetterorworse, however, asignificantfractionof Americanvoters behavethisway11
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election cycle
Thetwo-yearperiodbetweengeneral elections.
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[bookmark: Setting the Stage][bookmark: Before the Campaign][bookmark: _bookmark122]Each term, members of Congress decide whether to retire or run for another term. Rep. Dan Benishek
(R-MI) announced his decision not to seek reelection in 2016 in late 2015, leaving his seat in the House open. Retirement decisions, which create open-seat races, are an opportunity for one party to gain seats from the other.



open seat
An electedpositionforwhichthereis no incumbent.
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Most officeholders are always campaigning—traveling around their states or districts, talking with constituents, and explaining their actions in office—all in the hope of winning and keeping support for the next election. Here, Representative Beto O’Rourke (D-TX) meets with constituents on the Paso del Norte bridge, which crosses into the U.S. from Mexico. @RepBetoORourke

Setting the stage
[image: ]Ontheday afterany election, candidates, party officials, andinterestgroupsall start thinking aboutthenextelectioncycle. Theyconsiderwhowonandwholost, which incumbentslooklikesafebetsforreelectionandwhichonesmightbevulnerable, who mightretiresoonorrunforanotherofficeinthenextelection, andwhethertheelec-
tionreturnsreveal new informationaboutthekindsof campaignsorissuesthatmight increasevoterturnoutorsupportthenexttime.
Party committeesandcandidateshaveparticularinterestinthelikelihoodthat incumbentsmightretire, thereby creating an open seat. Openseatsareof special interestbecauseincumbentsgenerally holdanelectionadvantage.12 So, whenaseat opens, candidates from the party thatdoes not control theseatknow thatthey might haveabetterchancetowinbecausethey will nothavetorunagainstanincumbent.
Presidential campaignswork thesameway. Virtually all first-termpresidentsrun for reelection. Potential challengersintheopposing party study theresultsof the lastelectiontoseehow many votesthepresidentreceivedandhow thissupportwas distributedacrossthestatestodeterminetheirownchancesof winning againstthe
incumbent. Candidatesinthepresident’sparty makethesamecalculations, although no sitting presidentinthe twentiethcentury wasdeniedrenomination. Nonetheless, somepresidents(Harry Trumanin 1952, Lyndon Johnsonin 1968) retiredbecausetheir chancesofbeing renominatedwerenotgood, whileothers(Gerald Fordin 1976, Jimmy Carterin 1980) facedtoughprimary contests.13

Before the campaign
Most incumbent House members, senators, andpresidentsworkthroughout theelec-
[image: ]tioncycletosecuretheirreelection. Politicalscientistslabelthisactivity thepermanent campaign14: it involves keeping the constituents happy and raising money for thecam- paign. Aswewillseein Chapter 10, congressional incumbentstry to keep their constitu- ents happy by taking actions that ensure thevoterscanidentify something goodthat the incumbenthasdone.15 Incumbentpresidentsmakethesamecalculations. During
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Vote Share for President’s Party vs. Economic Growth
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Political scientists argue that “the fundamentals” play a key role in American elections.
For example, the state of the economy is thought to influence vote decisions in
presidential elections—a strong economy benefits incumbent presidents or their successors. However, most candidates (and

–2	0

2	4	6

journalists) argue that the things

Change in Real Gross Domestic Product (GDP) Before an Election






Think about it
· Do incumbent presidents do better when the economy is strong than when it is weak?
· Candidates who lose, such as Clinton in 2016 or Romney in 2012, are criticized for running poor campaigns. Look at the data points that describe economic conditions in these elections and the percentage of the popular vote received by Obama in 2012 and Clinton in 2016. Given the state of the economy in these years, is there any evidence that Romney or Clinton did worse than you would expect?
· What signs are there in the chart that other factors besides “the fundamen- tals” might influence presidential election outcomes?

candidates say and do during the campaign determine who wins and who loses. What do the numbers say?
To answer this question, let's examine this figure, which shows the relationship between presidential election outcomes (vote for the incumbent president or the candidate from their party) and economic conditions (the growth in real personal income in the year before the election).
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[bookmark: The General-Election Campaign][bookmark: _bookmark123]DID YOU KNOW?
The  2016 Clintoncampaignhad
200,000
volunteers and 4,000 paidstaff
(including peopleworkingin Democratic party organizations).







































GOTV (“get out the vote”)
orthe ground game
A campaign’seffortsto“getoutthe vote” ormakesuretheirsupporters vote on Election Day.

Barack Obama’s firstmonthsinoffice, many ofhisadvisersarguedthathehadtooffer aneconomicstimulusplaninlightofpollsshowingthattheeconomywasanoverriding concern tomost Americans. Obamadidso—adecision drivenby politicalaswellas policy concerns. Ofcourse, many presidentialactionsaretakeninresponsetoevents ratherthaninitiatedtogainvotersupport. Particularly inthecaseofwarsandother conflicts, it is far-fetchedtosay thatpresidentsinitiatehostilitiesforpoliticalgain. Even so, presidents, justlikeotherpoliticians, arekeenly awareofthepoliticalconsequences of theiractions andtheneed to build a record they canrun on inthenextelection.
Candidatesforall offices, incumbentsandchallengersalike, alsodevoteconsid- erable timebefore thecampaigntoraising campaignfunds. Fund-raising helpsan incumbentintwoways.16 First, itensuresthatif theincumbentfacesastrong opponent she or hewill have enough money to runanaggressive campaign. Second, successful
fund-raising detersopposition. Potential challengersarelesslikely torunagainstan incumbentif thatindividual iswell fundedwithasizablecampaignwarchest.17
Anotherthing candidatesdobeforethecampaignisbuildtheircampaignorganiza- tion.18 Thesuccessorfailureof theseeffortsisanothersignal of acandidate’sprospects. If experienced, well-respectedpeoplework inacandidate’scampaign, observerscon- clude thatthecandidate’s prospects for beingelected are probably good. Indeed, skilled campaignconsultantsarehighly desirable. They planstrategies, runpublic-opinion polls, assembleadsandbuy televisiontime, andtalk withmembersof themediaonthe candidate’sbehalf, among otherthings. Whileonly themostwell-fundedcampaigns canaffordtopconsultants, almostall campaignshavepaidandvolunteerstaff, ranging fromthedozenorsopeoplewhoworkforatypical Housecandidatetothethousands who runa major-party candidate’s presidential campaign.

The general-election campaign
Officially, thegeneral-electioncampaignsbegininearly September. By then, several importantstepshaveoccurred: candidateshaveannouncedtheirintenttorunand havebuilttheircampaignorganizations, primary campaignsandelectionshavetaken place, andboth parties have chosen their presidential nominees andtheir congressio- nal candidates. Interestgroups, candidates, andparty committeeshaveraisedmostof thefundsthey will useordonateinthecampaign. Theraceison.
Name Recognition Onefundamental campaignstrategy, particularly incongres- sional campaigns, is to buildnamerecognition. Sincemany citizensknow fairly little about congressional candidates, effortstoincreaseacandidate’snamerecognitioncan deliver afew extrapercentagepointsof support—enoughtoturnaclose defeat intoa
victory. (Practically all voterscanidentify themajor-party presidential candidates, so namerecognitioneffortsarenotascentral totheseelections.)
Getting Out the Vote Asecond basic strategy ismobilization. Turnout isnot automatic: candidates  haveto  make  surethattheirsupporters  actuallygotothepollsandvote(or make  suretheyhaveanabsenteeballot).  Campaignprofessionalsrefertovotermobili- zation effortsas GOTV (“get out the vote”) orthe ground game.19 Mostcampaignsfor Congressorthepresidencyuseextensivedoor-to-doorcanvassing, aswellasphonebanks ande-mail. Both Republicanand Democraticcampaignsusesophisticateddatabases, combining voter registration data withdemographic information to determine who their potential supporters areandhow best toreachthemandconvincethemtovote.20 Some- timesthesecontactsaremadethroughsocialmedia,   butmanycampaignsstillusevolun- teers to knock on doors and present theircandidate’s messages to voters one atatime.
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Promises and Party Positions Issuesmatterin Americanelections. A candidate’s issuepositionshelptomobilizesupportersandattractvolunteers, activists, interest- groupendorsements, andcontributions. Issuepositionsalsodefinewhatagovernment willseektododifferentlydependingonwhogetselected. Thus, anotherimportantsetof campaigndecisionsinvolvesthecandidate’scampaignplatform,      whichpresentshisor her stancesonissuesandpromisesabouthowthe candidate willactinoffice.
Inwriting theirplatform, candidatesmay beconstrainedby positionsthey have takeninthepastorby theirparty affiliation. Foronething, candidateswhosepositions vary from one election to another or between the primary andgeneral elections often losesupportfromvoterswhoseethechangesasasignofmanipulation.21 Also, Chapter 7 showedthatthepartieshavestrong brandidentitiesthatleadmany citizenstoassoci- ate Democrats withliberal policiesand Republicanswithconservative ones; asaresult, candidatesoftenfinditdifficulttomakecampaignpromisesthatcontradictthese perceptions. Alsoinfluencing acandidate’spositionsaredemandsfrompotential sup- porters. Forexample, inastateordistrictwithmany conservativeor Republicanvoters, opposition to healthcare reform legislation or to amnesty for illegal immigrantsmight beawinning electoral strategy—justassupportfortheseproposalswouldgenerally be helpful forcandidatesrunning instatesordistricts where mostvotersaremoderateto liberal or Democrats.
Thetwo-stepelectoral processin Americanelectionsalsoinfluencescandidate positions. Towinoffice, candidateshavetocampaignthreetimes, first tobuildastaff andgaincontributorsandvolunteers(theso-calledsilentprimary ormoney primary), theninaprimary togetontheballot, andtheninageneral election. Thisprocessgives candidatesanincentivetotakerelatively extremepolicy positions—andencourages
theentry of relatively extremecandidates. Thereasonisthatparty activists, contrib- utors, andprimary voters(thepeoplewhosesupportcandidatesneedtoattractinthe first twosteps) holdmoreextremepositionsthanvotersinthegeneral election. Thus, in thetypical congressional district, Republicancandidateswinprimariesby taking con- servativepositions, while Democratic candidateswinprimariesby upholding liberal
views. However, apositionorpromisethatattractsvotesinaprimary electionmight not worksowell inthe general election, orvice versa. Forexample, during the 2016


[image: ]


[image: ]Candidates may gain media attention and name recognition by hosting campaign events alongside well- known “surrogates.” Here, senator and former presidential candidate John McCain (R-AZ) speaks at an event supporting incumbent Senator Pat Toomey (R-PA).
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[image: ]American presidential campaigns depend on thousands of paid and volunteer staff. Here, volunteers for Democratic candidate Hillary
Clinton make phone calls to potential supporters from a Clinton campaign office in Newark, Ohio.

Democratic presidential nominationcampaign, challenger Bernie Sandersattracted supportby promising toexpandgovernmenthealthinsuranceprograms. Whilethis promise was popular among Democratic activists, contributors, and primary voters andhelped Sanderscompeteinacloseraceagainst Hillary Clintonforthenomination, it wouldlikely havecost Sandersconsiderablesupportinthe general election.
Debates Candidatesoftencontrasttheirownrecordsorpositionswiththoseof opposing candidatesormakeclaimsdesignedtolowervoters’ opinionsof theiroppo- nents. Sometimesthese interactions occurduring aformal debate. Mostcongressional campaignsinvolvedebatesinfrontof anaudienceof likely voters, agroupof reporters, or the editorial board of alocal newspaper. Typically candidates take questions from reporters, althoughsometimescandidates question each other oranswer questions fromtheaudience.
Presidential campaignsinvolvemultipledebatesduring theprimary andcaucus season. Throughoutthemonthsbeforethefirstprimariesandcaucuses, eachparty’s candidatesgatherformany single-party debatesusing avariety of formats. During the general election, the Republicanand Democratic nomineesmeetforseveral debates. (Thenumberandformatarenegotiatedbetweenthecampaignsandthe Commission on Presidential Debates, anonpartisanorganizationthatorganizesthedebates.)22 The 2016 presidential campaign featured three debates between the presidential nominees andonebetweenthevice-presidential nominees. Thedebatesoffervaluablefreeexpo- sure: givena relatively uninterested electorate, candidates must present themselves in away thatcapturesvoters’ attentionandgainstheirsupport.
Campaign Advertising: Getting the Word Out Oneof therealitiesof modern Americanelectoral campaignsisthatthey are, forthemostpart, conductedindi-
rectly—through social media, through news coverage of events, and(most important) throughpaidcampaignadvertising. Candidates, party committees, andinterest
groupsspendmorethanseveral billiondollarsduring eachelectioncycleforfederal office. Mostofthatmoney isspenton 30-secondtelevisionspots. Suchadvertising is critical because, aswediscussedin Chapter 6, candidatescannotassumethatcitizens will takethetimetolearnfromothersourcesaboutthecandidates, theirqualifications, andtheirissuepositions.
Campaignadvertising hasevolvedconsiderably overthelastgeneration.23 During theearly yearsof television, many campaignadsconsistedof speechesby candidates orendorsementsfromsupportersandthey ranseveral minutesinlength. Today, in contrast, campaign ads are short, featurearresting images, and often usephotomon-
tagesandboldtexttoengageadistractedcitizenry. Contentvariesdepending onwhois running theads. Yetdespiteall themoney andeffortpouredintocampaignadvertising, theseadsmustdeliveramessagethatall viewerscanunderstandwithouttoomuch interpretation.
Candidatesandtheirsupportersoftentry   toraisedoubtsabouttheiropponents by citing politically damaging statementsorunpopularpastbehavior. Inconducting oppositionresearch, candidatesandinterestgroupsdig intoanopponent’spastfor
embarrassing incidents orpersonal indiscretions, eitherby thecandidate orby a mem- berof thecandidate’sfamily orstaff. Examplesinthe 2016 campaignincludesexual assaultclaimsmadeagainst Donald Trump, aswell asinformationsuggestinghe
paid nofederal income taxes over a 20-year period. Inturn, Trump’scampaign high- lightedthefactthatduring Hillary Clinton’stimeasapublic defenderin Arkansasshe defended aclientaccusedof forciblerape.
Anotherway thatcandidatesmay confrontoneanotherinvolvestheuseof attack ads, whicharecampaignadsthatcriticizetheopponent. Many suchadsstretchthe
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[bookmark: Campaign Finance][bookmark: _bookmark124][image: ]truth(orbreakitoutright), trying togetvoterstostopandthink—ortogettheopposing candidatetospendtimeandmoney denying theads’ claims. Oneof Trump’scen-
tral campaignthemeswastoemphasizetheeconomic andsecurity dangersfacing
America, thenarguethathewastheonly candidatewhocouldmitigatethesedangers. Trump’sstrategy playedanimportantroleinmotivating hiscoresupporterstoturnout on Election Day.
Onecritical questionaboutcampaignadvertising iswhethertheadswork: whether they shapewhatpeopleknow orinfluencetheirvotedecisionsorotherformsof partici- pation. Someobservers have complained thatcampaign ads—especially attack ads and negative campaigning—depressvoterturnout andreinforce citizens’ negative percep-
tionsof government.24 However, perhapsbecause Americanstendtopay littleattention to politics, many of theseadshavelittle to noeffectonwhatvotersthinkorhow they behave.
Otherevidencesuggeststhatcampaignadvertising hasseveral beneficial effects.
Scholarshavefoundthatpeoplewhoareexposedtocampaignadstendtobemore interestedinthecampaignandknow moreaboutthecandidates.25 Moreover, many campaignadshighlightreal differencesbetweenthecandidatesandtheparties.26 Even so, averagecitizensknow thatthey cannotbelieveeverything they seeontelevision, so campaignadvertising, if itdoesanything atall, capturestheirattentionwithoutneces- sarily changing theirminds.27

Campaign finance
“Campaign finance” referstomoney collectedforandspentoncampaignsandelec- tionsby candidates, political parties, andotherorganizationsandindividuals. The Federal Election Commission is inchargeof administering electionlaws, including thecomplex regulationspertaining tohow campaignscanspendmoney. Themost recent changes incampaignfinancerules, whichwerepassedasthe Bipartisan Cam-
paign Reform Act(BCRA), took effectafterthe 2002 electionsandhavebeenmodified by subsequent Supreme Courtdecisions—most notably, Citizens Unitedv. Federal Elec- tion Commission (2010), whichremovedall restrictionsoncampaignfunding by corpo- rationsandlaborunions.
Whilecampaignfinancelaw iscomplex, most Americansbelievetheeffectsof campaignfinancearesimple: candidatescannotwinwithoutspending money, victory goestothecandidatewiththelargerbudget, and, asaresult, candidateslistentolarge donors andignore average citizens. They alsobelievethatelectionscosttoomuch. The reality ismuch more complex. Candidates needmoney toruneffectivecampaigns(and particularly to pay for campaign advertising), but spending does not guarantee victory.
Andwhilecandidatescourtlargedonors, they areevenmoreobsessedwithwinning thesupportof ordinary citizens, becauseintheend, electionsareaboutvotes, not money.
Types of Funding Organizations Thelimitsoncampaigncontributionsinthe BCRA—alsoknownasthe McCain–Feingold Act—vary depending onwhethercon- tributionsaremadeby anindividual oragroupandby thetypeof group, as Table 8.1
shows. These contributions arecalled hard money, meaning funds thatcanbeused to help electordefeataspecific candidate(donationsmadeduring theprimariesandgen- eral elections count separately).
Contributionsthatarenotusedtohelpaspecific candidatearecalled soft money
andarenotsubjecttothelimitsimposedonhardmoney. A 527 organization(the number  referstoaprovisionin IRS regulations)  canraiseunlimited softmoney from
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In the 2016 presidential race, many of the ads aired by the Trump campaign and Republican groups criticized Hillary Clinton, focusing on what they deemed to be her corrupt political associations.











Federal Election Commission
Thegovernmentagency thatenforces andregulateselectionlaws; made
upof six presidential appointees, of whomnomorethanthreecanbe membersof thesameparty.












hard money
Donationsthatareusedtohelpelect ordefeataspecific candidate.

soft money
Contributionsthatcanbeusedfor voter mobilizationortopromotea policy proposal orpointof view as long asthese effortsarenottiedto supporting oropposing aparticular candidate.










	
	Individual Candidates
	National Party Committees
	State, District, and Local Parties
	
PACs
	Limit on Total Contributions

	Individuals
	$2,700
	$33,400
	$10,000
(combined limit)
	$5,000
	No limit

	PACs
	$5,000
	$15,000
	$5,000
(combined limit)
	$5,000
	No limit

	National Party Committees
	$5,000
	No limit
	No limit
	$5,000
	$45,400 to Senate candidate per campaign

	State, District, and Local Party Committees
	$5,000
(combined limit)
	No limit
	No limit
	$5,000
(combined limit)
	No limit











DID YOU KNOW?
Candidates, parties, and organizationsspentatotalof
$6.1 billion
during the 2015–2016 election cycle.

individualsorcorporationsforvotermobilizationandforissueadvocacy, butthese expenditures must notbecoordinatedwithacandidateoraparty. Adsby 527scannot advocate theelection or defeat of a particular candidate or political party.28 Another
 (
TABLE 8.1
Contribution Limits in the 2016 Election
The
 
BCRA
 
of
 
2002
 
put
 
into
 
effect
 
limits
 
on
 
how
 
much
 
individuals,
 
organizations,
 
and
 
corporations
 
could
 
contribute
 
to
 
candidates’ campaigns.
 
The
 
limits
 
were
 
changed
 
based
 
on
 
Supreme
 
Court
 
decisions
 
in
 
2010
 
and
 
2014.
 
At
 
present,
 
although
 
there
 
are
 
still limits
 
on
 
contributions
 
that
 
individuals
 
and
 
PACs
 
can
 
make
 
to
 
each
 
individual
 
candidate,
 
there
 
are
 
no
 
limits
 
on
 
total
 
overall
 
contri- 
butions
 
to
 
multiple
 
candidates
 
by
 
individuals
 
and
 
PACs.
Source:
 
Federal
 
Election
 
Commission,
 
“Contribution
 
Limits
 
for
 
2015–2016,”
 
www.fec.gov/pages/brochures/contriblimits.shtml
 
(accessed
 
3/13/16).
)typeof organization, describedusing the IRS codeasa 501(c)(4), hasbeenactivein recentelections. Theprincipal differencebetween 527sand 501(c)(4)sisthatthelatter typeof organizationdoesnothavetodisclosethenamesof itscontributors. Chapter 9 looks moreclosely at PACs, 527s, and 501(c)(4)s.
Political actioncommittees(PACs) aregroupsthataimtoelectordefeatpartic- ularcandidatesorpolitical parties. A company oranorganizationcanforma PAC
andsolicitcontributionsfromemployeesorgroupmembers. As Table 8.1 shows, the amount PACscangivetoeachcandidateinanelectionislimited, buttheselimitsper- tainonly tohardmoney. PACscanalsoforma 527, whichcanthenacceptunlimited amountsof softmoney. Asdiscussedin Chapter 7, political party committeesareenti- tieswithinthe Republicanand Democratic parties. Bothmajorpartieshaveanational committee andacampaign committee in each house of Congress. Party committees arelimitedintheamountof hardmoney they cangivetoacandidate’scampaignand intheamountthey canspendonbehalf of thecandidateasacoordinatedexpenditure.
However, aparty committee(and, after Citizens United, corporationsandlaborunions) canspendanunlimitedamountinindependentexpenditurestoelectacandidate
or candidates. Tobeconsideredindependent, expendituresmustnot becontrolled, directed, orapprovedby any candidate’scampaign. Independentexpenditurescanpay for campaignadvertising, butthecandidateorcandidatescannotbeconsultedonthe content.
Currentlaw gives presidential candidates theability to receivefederal campaign funding fortheprimary andgeneral-electioncampaign(intheprimary, theseare
matching funds; inthegeneral, they areablock grant). Thesefederal fundsaregener- ated, inpart, by money thattaxpayers voluntarily allocateoutof theirfederal taxes by











	House incumbents
	$614,461,886
	$627,192,004

	House challengers
	$154,056,805
	$135,688,346

	House open-seat candidates
	$188,948,198
	$197,293,425

	Senate incumbents
	$330,229,985
	$356,227,722

	Senate challengers
	$144,176,116
	$177,561,478

	Senate open-seat candidates
	$140,150,238
	$97,993,147

	Political Parties
Republicans
	
$574,483,784
	
$756,931,035

	Democrats
	$731,318,780
	$985,956,892

	Independent Expenditures
	$781,690,240
	$1,482,375,912

	Totals
	$3,659,516,032
	$6,113,385,432
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$562,047,053
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8.2
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)checking off abox ontheirtax returnform. However, inorderto acceptfederal funds, candidates mustabideby overall spending limits (and, during thenomination, by state-by-statespending caps). During thelasttwo presidential campaigns, all of the major candidatesdecidedagainstaccepting thesefundsduring thenominationand general-election campaign, whichmeant thatthey werenotboundby thespending caps (althoughindividual contributorswerestill limitedto theamounts shownin Table 8.1).
Thesecomplex campaignfinanceregulationsreflecttwosimpletruths. First, any limitsoncampaignactivitiesinvolvebalancing therighttofreespeechaboutcandi- dates andissues withtheidea thatrich people or well-funded organizations should not beallowedtodominatewhatvotershearduring thecampaign. Second, anenormous amountof money isspenton Americanelections(see Table 8.2).
The Effects of Money in Politics Theraw dataoncampaignfinancedonotalways tell the whole story. For example, the total amount spent on electioneering represents
all funding forthe 435 Housecontests, 33 or 34 Senateraces, apresidentialelection, and state andlocal races. Moreover, in terms of television advertising alone, a 30-second ad onamajornetworkcancosttensorhundredsofthousandsofdollars.29 Giventhateven House campaignsmay runhundredsof adsandpresidential campaignsruntensof
thousands, it iseasy toseewhy campaigncostspileupsoquickly.
Theprincipal concernaboutall thiscampaigncashisthattheamountof money spent on acandidate’s campaign might matter more thanthecandidate’s qualifications or issue positions. Thatis, candidates—in particular, wealthy ones who canself-fund theircampaigns—couldgetelectedregardlessof how goodajobthey woulddo, simply
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[image: ]Political action committees spend millions on campaign advertising. Often, their ads are highly negative. This one attacks Donald Trump for being homophobic in his rhetoric.


TAKE
A STAND
Is There Too Much Money in Politics?
Campaign finance regulations place restrictions on what Americans can do to influence election outcomes—but should they? Suppose you are a wealthy person or the head of a corporation with deep pockets. Under current law, you and your corporation can only donate about $15,000 to a candidate’s campaign; corporations have to form a PAC to do so and cannot pay for the contribution with business revenues. You can also form one of several types of organi-
zations that can spend unlimited money to run campaign ads designed to help elect your preferred candidates or donate to an existing organization. Clearly, having money gives you options for participation in American elections that are not open to the average citizen. Is that a good thing?

It’s a free country, and spending money on politics is part of that freedom.
Limits on campaign spending conflict with fundamental tenets of American democracy. The Bill of Rights states that Congress cannot abridge “freedom of speech, or of the press; or the right of the people peaceably to assemble, and to peti- tion the Government for a redress of grievances.” One inter- pretation of the First Amendment that has shaped recent Supreme Court decisions on campaign finance is that people should be free to spend whatever they want on contesting elections—excluding bribes, threats, and other illegal actions, of course. Also, given that campaign spending is no guarantee of electoral success, it is not clear that eliminating spending limits would give big donors control over election outcomes.
Another argument for eliminating limits on political activities is that with one exception (donations to 501[c][4] organizations), donors and political activists are required to file quarterly reports on their campaign activities. Therefore, other activists and even ordinary citizens would quickly learn of any large-scale attempts to manipulate election outcomes and could decide to work for the other side or simply vote against a big donor’s preferred candidates.

Campaign contributions need to be constrained. Even if there’s no evidence that money buys elections, there is also no guarantee that under the right circumstances a big donation or ad campaign would not make the difference for one or more candidates. With this possibility in mind, it makes sense to place broad limits on campaign contributions and independent expenditures, to level the playing field between ordinary citizens and political activists with deep pockets.

Just because someone is rich shouldn’t give him or her addi- tional ways to influence election outcomes.
Moreover, while it is true that limiting campaign activities requires imposing limits on speech rights, limitations on civil liberties are nothing new. All of the individual rights set out in the Bill of Rights are limited in one way or the other. Even freedom of speech is limited in areas such as hate speech and statements that pose a clear and present danger. Imposing limits on campaign activities could be justified on grounds that maintaining free and fair elections is important enough to justify a modest limitation on what individuals and organi- zations can do to influence election outcomes.















Does money equal speech or should campaign contributions be limited?

Because money for ads is a necessary component of a political campaign, the possibility remains that a rich donor could change election outcomes by giving large sums to chal- lengers in congressional elections. And in close races, giving a candidate extra funds to increase his or her GOTV efforts or to run additional campaign ads might be enough to change the outcome.
Does the risk of allowing rich donors disproportionate power over elections outweigh the dangers associated with restricting their speech rights? Take a stand.


take a stand
1. Limits on individual campaign contributions guard against allowing wealthy people to dominate elections. What are some of the possible drawbacks of such regulations?

2. Under current law, corporations and unions (not just individuals) are allowed unlimited political expenditures as long as they are independent of a candidate’s campaign organization. Why do you think independent expenditures are less regulated than direct contributions to campaigns?
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[bookmark: How Do Voters Decide? ][bookmark: _bookmark125]becausethey havemoremoney thancompeting candidatestopay forads, polls, alarge staff, andmobilizationefforts. Anotherconcernisthatindividualsandorganizations orcorporationsthatcanaffordtomakelargecontributions(orfundtheirownelection- eering efforts) mightbeabletodictateelectionoutcomesor, by funding certaincandi- dates’ campaigns, garnerdisproportionateinfluenceoverthesubsequentbehaviorof elected officials. (The Takea Standfeaturediscussestheseissuesfurther.)
However, thereislittleevidencethatcampaigncontributionsalterlegislators’ behaviororthatcontributorsarerewardedwithvotessupporting theircausesorfavor- able policies.30 Contributionsmay alsohelpwithaccess, getting anappointmentto presentargumentstoapoliticianorhisorherstaff. Butpeopleandorganizationswho contribute arealready friendly withthepoliticiansthey support, andthepoliticians would likely heartheirargumentsinany case.
It’s alsoclearthat having alotof campaigncashdoesn’tmakeacandidate intoa
winner—andthatwinnersdon’talwaysoutspendtheiropponents. Considerthe 2016 Republicanpresidential primaries: thecampaignsof Jeb Bush, Chris Christie, and Marco Rubio had large budgets andthe support of outside groups withdeep pockets. Evenso, they all lost. Thewinnerof theelection, Donald Trump, spentsubstantially less thanhisopponentsinboththenominationandgeneral-election campaigns. Of course, Trumpentered thecampaign withhighlevels of name recognition andhiscam- paign message resonated with Republican primary voters. But thatisexactly thepoint: victoriesaren’tboughtwithcampaigncash. Candidatesneedabaselevel of funding to hirestaff, travel, andrunsomecampaignads. Beyondthatpoint, successisafunction of what candidates say anddo, not theamount of contributions they receive or ads run ontheirbehalf.31
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When you follow the news about political campaigns, pay attention to the money candidates raise (and spend), where they campaign (and to whom they appeal), the tone and message of their campaigns, and larger fundamentals, such as the strength of the economy. These factors can provide strong clues about who is likely to win (or lose). Remember, though, that politicians don’t win elections just by spending a lot of money. Sometimes candidates win despite lower budgets. The other factors listed here and examined in this chapter often have stronger effects on the outcome than money alone.

“Why Should
I Care?”







How do voters decide?
All theelectoral activitieswehaveconsideredsofararedirectedatcitizens: making sure they are registered to vote, influencing theirvoting decisions, andgetting themto thepolls. Now weexaminehow citizensrespondtotheseinfluences. Thefirstthings to understandarethat only aminority of citizensreporthighlevelsof interestincam-
paigns, many people know littleabout thecandidates or theissues, and many people do not vote.32
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paradox of voting
Thequestionof why citizensvote eventhoughtheirindividual votes standlittlechanceof changing the election outcome.



DID YOU KNOW?


 (
61.2%
)Voter turnoutfor African Americans in the 2016 presidentialelection.
Source: Calculated by author from exit polls and historical data.

Who votes, and why?
Politics iseverywhere, butgetting involved isyourchoice. Voting andotherformsof political participationareoptional. Evenastrong preferencebetweentwocandidates may not drive acitizen to thepollsbecause each person’s vote is just one of many.33 The only timeavote “counts,” inthesensethatit changes the outcome, is when the other votes aresplitevenly sothatone vote breaksthetie. Moreover, voting involves costs. Evenif youdon’tlearnaboutthecandidatesbutvoteanyway, youstill havetogettothe pollson Election Day. Thus, the paradox of voting is this: Why doesanyonevote, given
thatvoting involvescostsandthechancesof affecting theoutcomearesmall?
Figure 8.2 shows that among Americans the percentage of registered voters who actually voted has been, in recent presidential elections, around 60 percent,
although the actual turnout (votes as a percentage of the total adult population) has been closer to 50 percent.34 As the figure shows, turnout is significantly higher in presidential elections than in midterm elections. Turnout is even lower in primaries and caucuses.
Inthemain, turnoutishigherforwhitesthanfornonwhites(African Americans havebeenanexceptioninrecentelections), andamong older Americanscompared withyoungercohorts, andforcollegegraduatesrelativetopeoplewithahighschool educationorless. Menandwomen, however, say they voteatroughly thesamerate.
Many factors explain variation inturnout. People who vote regularly aremore likely to seeitasanobligationof citizenship, tofeel guilty whenthey donotvote, andtothink
thattheelectionmatters. Incontrast, turnoutismuchloweramong thosewhoare angry withthegovernment, thinkthatgovernmentactionsdonotaffectthem, orthink thatvoting will havenoimpactongovernmentpolicy.35
Thesefindingsdemonstratetheimportanceof mobilizationinelections. Asdis- cussedearlier, many candidatesforpolitical officespendatleastasmuchtimetrying to

[bookmark: How Do People Vote? ][bookmark: Voting in Wave Elections][bookmark: _bookmark127]convincetheirsupporterstovoteasthey doattempting topersuadeotherstobecome supportersinthefirstplace. Becausemany Americanseitherdonotvoteorvoteonly sporadically, mobilization isvital for winning elections.

How do people vote?
Althoughcandidates, parties, andotherorganizationsreleaseablizzardofendorse- ments, reports, andpressreleasesthroughoutthecampaign, muchofthisinformation may bedifficulttointerpret. Itisadauntingtask, evenfortherare, highlymotivatedvoter.
Voting Cues The combination of a lack of interest and a relatively complex task leads most Americans to base theirvoting decisions oneasily interpretable pieces of infor- mation, or voting cues.36 Voters in American national elections use many kinds of
cues, such as party ID (voting for the incumbent candidate who shares your party ID), the personal vote (voting for a candidate who has helped you get assistance from a gov- ernment agency or has helped your community benefit from desirable government projects), personal characteristics (voting for the candidate whose personal charac- teristics such as age, race, gender, ethnicity, religious beliefs, or background match your own), orpocketbook voting (voting forthe incumbentif the economy is strong
and for the challenger otherwise, as illustrated by the quote from Ronald Reagan).
Voters canalsousemultiplecues. Cuesgivepeoplealow-effortwaytocastavotethat, more likelythannot, isconsistent withthevoter’struepreference among candidates.37 Studieshavefoundthatcitizenswhousecuesandarepoliticallywellinformedaremore likelytocastareasonablevote(onethat’sconsistentwiththeirunderlyingpolicyprefer- ences relative tocandidates’ positions) thanthosewhousecuesbutareotherwiserela- tivelypoliticallyignorant. Inessence, informationhelpspeopletoselecttherightcue.38
All the strategies identified here for making voting decisions are used to some extent in every election. However, in normal elections, when congressional reelec-
tion rates are high and the seat shift between the parties is small, voters generally use cues that focus on the candidates themselves—such as incumbency, partisanship,
a personal connection to a candidate, or the candidate’s personal characteristics or past performance. This behavior is consistent with the saying that “all politics is
local”: many congressional elections are independent, local contests in which a can- didate’s chances of winning depend on what voters think of the candidate in partic- ular—not the president, Congress, or national issues. It also explains why electoral
coattails are typically very weak in American elections and why so many Americans
cast split tickets rather than straight tickets. In the main, voting decisions in presi- dential and congressional elections are made independently of each other.

Voting in wave elections
“Wave” electionsgenerally occurwhenalargenumberof votersvoteagainstincum- bentsbecauseof pooreconomic conditions, political scandal, oracostly, unpopular war. In 2006, many voters disapproved of how the war in Iraq was being conducted.39 Andin 2010 many votersdisapprovedof economic conditionsingeneral aswell ascor- poratebailouts, economic stimuluslegislation, andhealthcarereform.
Under theseconditionsmany voters look forsomeonetoblame, focusing onmem- bersof Congressfromtheparty inpower. They thenvoteagainstthesemembers, either asaprotestvoteorbecausethey wanttoputdifferentindividualsinchargeinthehope
thatconditionswill improve.
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[image: ]Voting is costly in terms of time and effort. After registering and informing themselves about the election, voters have to take the time to go to the polls and possibly wait in line.











voting cues
Piecesof informationabouta candidatethatarereadily available, easy tointerpret, andleadacitizen todecidetovoteforaparticular candidate.
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Are you better off than you were four years ago?
—Ronald Reagan, running for president against incumbent Jimmy Carter







coattails
Theideathatapopularpresident cangenerateadditional support forcandidatesaffiliatedwithhis orherparty. Coattailsareweak ornonexistentinmost American elections.

split ticket
A ballotonwhichavoterselects candidatesfrommorethanone political party.

straight ticket
A ballotonwhichavoterselects candidatesfromonly onepolitical party.
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During campaigns, candidates often seek to strengthen the perception that they share (or at least are sympathetic to) average Americans’ beliefs and interests. Hillary Clinton meets with voters over coffee and pastries at a campaign stop in Stone Ridge, Virginia.
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“Why Should
I Care?”

Even in wave elections, reelection rates for members of Congress (the percentage of incumbents who successfully run for reelection) are generally high, as Figure 8.3 shows for the House of Representatives over the last generation. During that period, neither party had a House reelection rate of less than 80 percent, even in 2006, when 100 percent of Democratic House incumbents running for reelection were reelected, the reelection rate for House Republican incumbents was almost 90 percent.
Reelectionrates formembers of Congress areso highbecausesenators andrepre- sentatives work to insulatethemselves fromelectoral challenges throughtactics we discuss inthis chapterandwill discuss furtherin Chapter 10. Evenso, congressional incumbents arenotnecessarily safefromelectoral defeat. Rather, their highreelec-
tionrates resultfromtheactions they takeevery day, whicharecalculatedto winfavor withtheirconstituents. Innormal elections, thesestrategies aregenerally enoughto ensure reelection. Inwaveelections, however, they arenot enough to protectsome leg- islatorsfromprotestvotes againstthedisadvantagedparty, as the Democrats learned in 2010.




After each election, people look at the results and try to figure out what the election was about—why some candidates won and others lost. Before each election, would-be candidates wonder whether this is “the year” to run for office (you may be one of these candidates someday). The most important thing to understand is that there are no easy explanations and no guarantees. The problem is not that voters are fickle or clueless
or that the rules are too complex. Rather, elections boil down to voters and the many different ways they decide how to vote. Knowing what is likely to influence voters can help you make predictions about who will win elections and thus what policies and issues government will tackle.

[bookmark: Understanding the 2016 Election][bookmark: The Path to 2016: The 2012 and 2014 Elec][bookmark: _bookmark128]Understanding the 2016 election
The 2016 contestisanexcellentexampleofhowandwhyelectionsmatter. Whenthe campaigns began, itseemedasthoughseveralcritical issues hunginthebalance. Amer- ica’s next president wouldlikelyappointatleastone (andprobablytwoorthree) Supreme Courtjustices. Thishadthepotentialtochangetheideologicalbalanceofthe Court, makingrecentdecisionsoncampaignfinance, affirmativeaction, same-sexmarriage, andabortionrightsopenforrevision. Republicancontrolofthepresidencywouldmake it easiertorepeal President Obama’shealthcareandfinancialreforms. Allof Obama’s executive orders, rangingfromlimitsondeportingundocumentedalienstomeasures
restoring commercial anddiplomatic ties with Cuba, could beabolished by thenew presi- dent onhisorherfirstday inoffice. Finally, thenextpresident—if theychose—couldwork to resolve policygridlock inareas such asgun control, reducing thefederal deficit, mak- ingchangesto Social Securityand Medicare, entitlementreform, andimmigrationlaw.
Thefirstthing tounderstandaboutthe 2016 electionsistheiruniqueness. Forthe firsttimein 50 years, amajorparty nominatedapresidential candidatewithnoprior political experience, Republican Donald Trump. It ishardtothink of anothercandi- datein Americanpoliticswhoevencomescloseto Trumpandhiswillingnesstosay completely outlandish things. Trumpalso ran aunique campaign, withlimited adver- tising, aweakgroundgame, andawillingnesstodeviatefromthestandard Republican platform on issues such astrade, civil liberties, andforeign policy. Trump was theleast popularmajor-party presidential nomineeof all time, andmany Republicanelected officials and party leaders refused to support Trumpinthegeneral election.
Democratsin 2016 selected Hillary Clinton, aformer First Lady, senator, andsec- retary of state, astheirnominee. This choice was historic: Clinton was thefirstwoman to leadamajor-party presidential ticket in America. Notwithstanding thisdistinction, Clinton’spopularity wasonly somewhathigherthan Trump’s. Clintonalsofacedasur- prisingly strong challengeinthe Democratic primariesfrom Senator Bernie Sanders, andwasonly narrowly aheadof Trumpduring mostof thegeneral-electioncampaign.
All of thesefactorsmakethe 2016 electionacrucial testof many of thetheorieswe have offered throughout this text. How could Trumpwinthe Republican nomination inlightof ourassertionthat“theparty decides”? How did Clintonwinthenomination despite themany argumentsmade againsthercandidacy—or, why did Trumpwin despite hispolitical baggageandanunder-financed campaign? Youwill seethatforall its uniqueness, muchof whathappenedinthe 2016 electionfits ourdescriptionof how campaignsworkandwhy somecandidateswinwhileotherslose.
The path to 2016: the 2012 and 2014 elections
At firstglance, the 2012 and 2014 electionsweremirror-imagecontests: Democrat Barack Obama won reelection in 2012 andhis party gained seatsinboth houses of Con- gress, butin 2014, Republicansregainedcontrol of the Senateandenlargedtheir House majority. Theseoutcomesillustratetheessenceof contemporary Americanpolitics:
Americansaresharply dividedonmany issues, noparty hasanenduring advantage, andelectionoutcomeshingeonfactorssuchasthestateof theeconomy, thenumberof seatseachparty hastodefend, andthecandidatesthateachparty runsforoffice.
The 2012 Presidential and Congressional Elections Theeconomy wasthecentral issueinthe2012 campaign. Unemploymentremainedrelativelyhighandeconomicgrowth wasrelatively low. Atfirstglance, thedataappearedtoposeaseriousthreatto President
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[bookmark: The 2016 Elections: The Nomination Proce][bookmark: _bookmark129]Elections matter, especially when they determine who controls the congressional agenda. Republican gains in the Senate in 2014 led to Mitch McConnell (R-KY) taking over as Senate Majority Leader.

Obama’sreelectionchances. Butmany AmericansseemedtoholdObamaonlypartially responsiblefortheeconomy, believing thathehadinherited many oftheproblemsfromthe previousadministration,andgavehimsomecreditforhiseconomicstimuluslegislation.
Inthepresidential race, Mitt Romney wasthefront-runneronthe Republicanside fromthebeginning of thenominationprocess, althoughhefacedseriousopposition for mostof theprimary season. Nonetheless, itwasnotasurprisethat Romney won
thenomination: hewasanexperiencedcandidatewhohadrunforpresidentin 2008 andhadservedasgovernorof Massachusettsfrom 2003 until 2007. Hisrecordasa businessman appealed to voters who thought thatgovernment should berunmore effi- ciently. Incontrastto Romney andthe Republicans, President Obamawonrenomina-
tionwithnosignificantopposition, asisusual forincumbentpresidents.
Early inthegeneral-electioncampaign, withmost statessquarely inonecandidate’s camportheother, attentionfocusedonnineswingstateswhereneithercandidatewassig- nificantly ahead: NorthCarolina, Ohio, Virginia, Florida, New Hampshire, Nevada, Wis- consin, Colorado, andIowa. MostAmericanshad largely madeuptheirmindsfairly early in thecampaign,andfewwereopentopersuasion. Undertheseconditions,votermobilization playedacrucial role, andObama’scampaignwasmuchbetter organizedtogetpeopletothe polls, bothforearly votingandonElectionDay. Intheend, ObamadefeatedRomneybya slightmargininthepopularvoteandby asomewhatlarger marginintheelectoral college.
At thecongressional level, many Republicancandidatesin 2012 ranonplatforms emphasizing theneedtoreducegovernment spending andregulations, generally saying thatthey would make the repeal of President Obama’s healthcare reforms a cen- tral priority if they wereelectedorreelected. Most Democratseitherchampionedthe health carereforms or, inswing districts andstates, talkedaboutthem aslittleaspos- sible. On Election Day, Democratswon one additional Senate seat(counting two Inde- pendentswhowereexpectedtocaucuswiththe Democrats) andeight Houseseats.
The 2014 Congressional Elections Ononelevel,the2014midtermelectionwas amongtheleastexcitinginrecentyears.VariousTeaPartyorganizationsremainedactive, buthadlimitedsuccessinelectingtheirpreferredcandidates.Nosingleoverarchingissue, suchasfearsofaneconomiccollapseorthecostsofaprotractedwarinIraq,informedvoters’ choicesordebatesbetweencandidates.Manystoriesdescribed2014as“anelectionabout nothing,”meaningthattheissuesmotivatingvotersvariedsomewhatfromstatetostate.
[image: ]Nationalconditionsin2014favoredtheRepublicanPartyanditscandidates.President Obama’sapprovalratinghaddeclinedsteadily sincehisreelection,enoughsothathedidnot campaignwithmany Democraticcandidatestoavoidhurtingtheirelectionefforts.These factors,combinedwithfearsaboutEbolaandtheISIL terroristorganization,contributedto asmallbutdiscernibleadvantageforRepublicancandidatesinmostareasofthecountry.
DemocratswerealsodisadvantagedbecausetheyhadmoreSenateseatstodefend:ofthe 35seatsbeingcontested,Democratscontrolled21andRepublicansonly15.Moreimportant, manyoftheDemocraticseatswereinstateswherethepartywasweak.Theseconditions, coupledwiththeRepublicanParty’ssuccessinhelpingtheirincumbentsandstrongchalleng- erstowinprimariesandcaucuses,meantthat,evenbeforethegeneral-electioncampaign began,RepublicansstoodanexcellentchancetogaincontroloftheSenate.Controlofthe Housewasnotatstake,asthe2010and2012electionshadleftrelativelyfewvulnerableDem- ocraticorRepublicanincumbents.Intheend,thenarrowRepublicanadvantagetranslated intomodestgainsforthepartyintheHouseandlargergainsintheSenatewhereRepublicans gainednineseatsandtookcontrolofthechamberwitha53to46advantageoverDemocrats.
The 2016 elections: the nomination process
When Donald Trumpenteredtheraceforthe Republicanpresidential nominationin
thesummerof 2015, many analysts(andsomepolitical scientists) arguedthathewould

[bookmark: The 2016 General Election][bookmark: _bookmark130]havelittlechanceofwinning. How couldatwice-divorcedpolitical amateur, reality TV starwithmoderatepositionson LGBTQrightsandareputationforsaying anddoing controversial things, hopetowinthenominationfromaparty dominatedby social con- servatives, muchlessageneral election?
Inretrospect, theconditionsofthe 2016 Republicannominationwereidealfora candidate like Trump. Seventeen candidates competedforthe Republican nomination— many werecurrentorformersenators orgovernors, orhadsuccessful careers outside politics. However, noneoftheothercandidateshadthecombinationoforganization, campaign funds, andvoterappealneededtoclaimthestatusoffront-runnerorgather endorsementsfrompartyleaders. Amongthesecandidates, Trumpstoodoutbecauseof hispreexistinghighnamerecognition, hispopularityamongalargegroupof Republican primary voters, andhisability to largely self-fundacampaign. Itispossible(but not cer- tain) that Trumpwouldhavelostthenominationifpartyleadershadmovedearlyinthe process to unifybehind one of the other challengers—but they didnot. Trumpwent to the
Republican Conventionin July 2016 withsolidsupportfrom Republicanidentifiers.
Afterthe Republican Convention, therewereclearsignsthatthegeneral election was going to bean uphill fight. Trumphadnotbuiltthelargeorganizationneeded
to runanational campaignormobilize supports on Election Day. Hiscampaign
fund-raising laggedfarbehind Clinton’s. Many Republicanpoliticians(including many of Trump’sformer opponents) either skipped the Convention or came out against Trump. Thecentral themesof the Convention, particularly Trump’svow to“make
Americagreatagain,” thefocusonsecurity, thedepictionof Clintonandherfellow Democratsascorruptanddangerous, and Trump’sclaimthat“only Icanfix” atrou- bled economy, nation, andworld, were aimedatmotivating Trump’s core supporters ratherthanatconverting wayward Republicansandindependents.
Onthe Democratic sideof thepresidential race, many potential candidatesdecided againstentering theracein 2016, believing that Hillary Clintonwaslikely torun, and would betheodds-onfavoriteif shedid. Vice President Joe Bidenconsideredrunning, butdecidednottointhewakeofhisson’sdeathfromabraintumor. Ultimately, therace
boileddowntoacontestbetween Clintonand Senator Bernie Sanders. Atfirst, Sanders
was not expected to present much of a challenge to Clinton, asheheld relatively liberal positionsonmany issuesandhadspentmostof hiscareerin Congressasan Indepen- dent, officially joining the Democratic Party atthesametimethatheannouncedhis presidential campaign. However, while Clinton’s center-left positions on many issues were well-suited toageneral-electioncampaign, Sanders’spositions were attractiveto themoreliberal Democratic baseandtoyoung voters. Afteralong, drawn-out, some-
timesheatedcontest, Clintonwonthe Democratic nominationbecauseof steadfast supportfromminority Democrats, becauseshewasseenasmoreelectableby many voters, andbecauseof overwhelming supportfrom Democratic party leaders.
Incongressional elections, attentionfocusedlargely on Senateraces, as Democrats needed togainonly five Senateseatstotakemajority control of thechamber(fourif a Democratwonthepresidency). Inareverseof 2014, thefundamentalsin 2016 favored Democrats, whohadonly 10 seatstodefend. Democratsalsohadconsiderablesuccess inconvincing goodcandidatestoenterthese Senateracesanddiscouraging compet-
itive primaries. Incontrast, 22 Republicansenatorswereupforreelection(plustwo open seats), about athirdin states won by Obama in 2012. However, Republican control ofthe Housewasthoughttobelargely secure, giventheirsubstantial 32-seatmajority andarelatively low numberof electorally vulnerablemembersonbothsides.
The 2016 general election
Trump’shighpointinthepollswasimmediately afterthe Republican Convention, when polling averages showed himdrawing even with Clinton andperhaps even a




FIGURE 8.4

Groups and Votes in the 2016 Election




Gender Male
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Age 18–29

Democrats	Republicans

53%
41
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37%


This figure shows variation in group support for Democrats and Republicans in the 2016 elections.
How did the positions and issues emphasized by candidates in the two

55
30–44	42
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45–64	53
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parties create or strengthen these differences?

Source: Exit poll data at www.elections.nytimes.com (accessed 11/6/14).
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Race/Ethnicity White
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Under $30K
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50–100K

41%
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42
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littleahead. Afterthatpointinthecampaign, theseaveragesalwaysshowed Clintonin front, althoughthemarginvariedoverthecourseof thecampaignandsomeindividual surveysproducedresultsshowing Trumpwithanarrow lead. Evenso, theconsistently highpercentageof undecidedvoters, relatively largesupportforminor-party candi- dates, and Clinton’slow popularity ratingssuggestedtheracewasfarfromover.
As wediscussedearlier, therewerecleardifferences betweenthepresidential candidates onissues ranging from immigrationreform to guncontrol. However,
therewas anevenbiggerdifferenceinthecandidates’ diagnoses of whatwas needed toeffectpolicy changein Washington. Themessagefrom Clinton’s campaignwas
thatpartisanconflictreflects sinceredifferences of opinion, differences thatoften cannotbecompromised. Incontrast, Donald Trump arguedthathis management experience anddeal-making talents gavehimauniqueability to brokerpolicy change, evengivendeep-setdifferences between Republicans and Democrats. Trump also referredto Clintonas “Crooked Hillary,” arguing thatbecause Clintonhadworkedas asenatorandsecretary of state, shewas at leastpartly responsiblefor policy failures
andgridlock in Washington. By mid-October Trump hadlostsignificantsupportfrom independents and Republicans becauseof morethanadozenallegations of sexual harassmentandassault, andbecauseof his relatively poor performanceduring the
threedebates, whereheseemedunpreparedandunwilling to providespecifics of how

he wouldimplementhis campaignpromises. Trump also droppedinthe polls because of many inflammatory statements, suchas his refusal to committo conceding theelec- tionif helost.
Inthelasttwoweeksofthecampaign, thepollinggapbetween Trumpand Clinton narrowed considerably, partly driven by a reopening of the FBIinvestigation into Clin- ton’s use of a private e-mail server. (Theinvestigation was closed on theweekendbefore theelection.) Whilethe Clintoncampaigncontinuedextensivecampaignadvertising,
the Trumpcampaignrampedupspendinginitsownadvertisingeffort. Daysbeforethe election, mostcampaignexpertsexpected Clintontowin, basedonhernarrowleadand the Democrats’ expectedadvantageinearlyvotingand Election Daymobilization.
However, on Election Day, Trumpbenefittedfromsignificantly higherthan expected turnoutinrural communities, whichhelpedhimwinrecent Democratic strongholds of Michigan, Pennsylvania, and Wisconsin. And while Clinton received strong support from African-American, Latino, andyoungervoters (see Figure 8.4), lower than expected turnoutfromthesegroupscost Clintonsupportinthecrucial swingstatesof North Carolinaand Florida, especially inlightof Trump’sstrongsup- portfromrural, white, andoldervoters. Theresultsalsoshow amuchlargergendergap thaninpreviouselections—women, especially thosewithacollegedegree, weremuch morelikely tovotefor Clintonover Trump. Clintonwonmorevotesoverall, but Trump prevailed intheelectoral college (see Figure 8.5). Notably, Trumpwontheelection despitereceiving fewervotesthanlosing 2012 Republicancandidate Mitt Romney— however, Clintonlostevenmorevotescomparedto Barack Obamain 2012. Incongres- sional races, Democratsgainedonly two Senateseats, andfive Houseseats.
Whatdrovetheelectionresults? Oneimportantfactorwasturnout, especially the apparent failure of the Democrats’ get-out-the-vote drive compared to themuch more modest Republican effort. Trumpdidnotimproveon Mitt Romney’spoorshowing
withminority votersin 2012, butlowerturnoutfromthesegroupscomparedto 2012 and 2008 wasakey factorin Clinton’sdefeat. Inaddition, therewereclearpolicy dif- ferences between Clintonand Trumpsupporters, especially onimmigrationreform andtheeconomy. Votedecisionsin 2016 werealsohighly correlatedwithevaluations of President Obama (people who were critical of Obama’s presidency were more likely tovotefor Trump), whichmakessensegiventheimportanceofparty identificationin shaping presidential approval.
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[image: ]Donald Trump’s victory in the 2016 presidential campaign was a shock to many, even his supporters.
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[bookmark: Consequences of the 2016 Elections][bookmark: Conclusion][bookmark: _bookmark131]Though Hillary Clinton fell short in her effort to become America’s first female president, she was able to win over 64 million votes—more than any candidate besides Barack Obama.

Consequences of the 2016 elections
[image: ]The 2016 electionsmove Americafromdividedgovernmenttounified Republicancon- trol of thepresidency and Congress. Atleastforthenexttwoyears, thischangeshould reduce thelevel of policy gridlock in Washington, andmovepolicy inafirmly conserva- tivedirection. Thus, insteadof focusing oninactiononissuessuchasguncontrol, the country may well watch as President Trumpandthe Republican Congress loosen fed- eral restrictionsongunpurchaseandownership, orshifttheideological compositionof the Supreme Courtforyearstocome.
Even so, it isimportant to remember that Trumpandhisfellow Republicans willface thesamepolicyconstraintsthatshapedpolicyunderthe Obamaadministrationand previous presidents. Inthefirstweeksafterhiselection, forexample, Trumpmoved
away fromproposingafull-scalerepealof Obamacare, offeringtokeepinplacepopular
provisions suchasallowingchildrentoremainontheirparents’ healthinsurance until theyare 26. Andwhile Trumpvowedtodestroy ISIL, therealityisthatthisgoalhasbeen America’spolicyforseveralyears, anditisnotclearwhatnewinitiatives Trump’sadmin- istration couldimplementtoachievethis goal. Finally, asapolitical outsiderwithmany advisersfromoutside Washington, Trumpisatadisadvantageinunderstandinghowthe bureaucracy works andthelimits to hisability to force compliance withhisdirectives.
Insum, whiletheeasypredictionfollowingthe 2016 electionswasthateverything about Americanpolitics is about tochange, therealityisthattherearemanyconstraints on thepolicy process, from public opinion to thelimited amount of timeandenergy that presidents andtheir advisers have to formulatenewpolicy proposals. The 2016 elections haveputmanypolicyquestionsbackintoplay, andrevealedideologicalsplitsinboth parties. Over thenextfouryears(twountilthe 2018 midterm elections), wewill watch how President Trumpandthe Republican Congressdetermine their agenda, arrive at
compromises, andwork to enacttheirpolicy proposals—working inside therulesand institutionsthatdefine Americanpolitics, andactinginlightofthefundamentaldivi- sions in American society over the size andscope of thefederal government.
Conclusion
Candidates in American national elections compete for different offices using a vari- ety of rules that determine who can run for office, who can vote, and how ballots are counted and winners determined. Election outcomes are shaped by who runs for office and how they campaign, who decides to vote, and how they decide whom to support, but also by the rules that govern electoral competition. By taking these factors into account, we can explain why Donald Trump defeated Hillary Clinton in 2016—or why these candidates won their party’s nominations rather than someone else.
It is easy to complain about American elections. Citizens are not experts aboutpublic policy. They often know little about the candidates running for office. Candidates sen- sationalize, attack, and dissemble rather than giving details aboutwhatthey would do if elected. Even so, there are clear, systematic differences between Democratic and Republi- can candidates thattranslate into different government policies depending on who holds office. It matters that Trump was elected in 2016 and Republicans held onto control of the House and the Senate. Moreover, the criteria thataverage Americans use to make voting decisions reflect these differences. In addition, many examples of seemingly strange behavior in American elections make more sense once you examine them. It is under- standable that so few Americans are issue voters and thatmany people decide to notvote. It also makes sense that candidates seeking the attention of distracted voters tend to emphasize sensationalism over sober discussion of policies, or thatattack ads often suc- ceed. The outcome of every election is the result of all these individual-level choices added
together. In thatsense, election outcomes reflect the preferences of the American people.
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How do American elections work?

Electoral campaigns
Describe the features, strategies, and funding of cam- paigns for federal office. (Pages 227–237)

Summary
Party organizations and candidates begin preparing for the next election the day after the last election ends. They focus on fund-raising and determining which races are likely to be competitive. Incumbents work throughout the election cycle to maintain their good standing among the voters and secure their reelection bids. During a campaign, candidates work hard, particularly through the use of advertisements, to increase their name recognition and mobilize their supporters.


Key terms


Present the major rules and procedures of American elec- tions. (Pages 218–227)

Summary
Elections in America generally have two steps. Primary elections select candidates for each party, and general elections determine who wins the office. Some of the rules for presidential elections differ from those

election cycle (p. 227)
open seat (p. 228)
GOTV (“get out the vote”) or the ground game (p. 230)


Practice Quiz Questions

Federal Election Commission
(p. 233)
hard money (p. 233)
soft money (p. 233)

of other elections; notably, the Electoral College system determines the winner of the general election.


Key terms
3. 
An open-seat election is one where 	.
a. there is no challenger in the race
b. there is no incumbent in the race
c. an incumbent loses his/her seat due to redistricting
d. an incumbent faces a challenger in his/her own primary

incumbent (p. 218)
open primary (p. 219)
semi-closed primary (p. 219) closed primary (p. 219) general election (p. 219) plurality voting (p. 220) majority voting (p. 220)


Practice Quiz Questions

runoff election (p. 220)
primary (p. 221)
caucus (p. 221)
proportional allocation (p. 221) winner-take-all (p. 221) electoral college (p. 223)
e. 
an incumbent faces a challenger in the general election

4. What effect does fund-raising have for incumbents?
a. It ensures the potential for an aggressive campaign, but it has no effect on opposition.
b. It ensures the potential for an aggressive campaign, and it deters opposition.
c. It ensures the potential for an aggressive campaign, and it encourages opposition.
d. It has no effect on the potential for an aggressive campaign, but it does deter opposition.

1. Runoff elections occur only in states that use 	.
a. majority voting
b. primary elections
c. plurality voting
d. absentee ballots
e. proportional allocation

2. The winner-take-all method of allocating most states’ electoral votes results in candidates focusing on 	states and  	 states.
a. low-population; safe
b. high-population; safe
c. low-population; swing
d. high-population; swing
e. safe; swing
e. 
It has no effect on the potential for an aggressive campaign, nor does it deter opposition.

5. “GOTV” and “ground game” refer to a candidate’s attempts to
 	 .
a. boost name recognition
b. mobilize supporters
c. increase fund-raising
d. deter opposition
e. win endorsements

6. Research shows that modern campaign ads are likely to 	.
a. change voters’ minds
b. feature speeches by the candidate
c. have beneficial effects, such as informing voters
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d. run several minutes in length
e. increase turnout

7. What is soft money?
a. money that can be given directly to a candidate
b. money that is given by members of the opposing party
c. money that can be spent to mobilize voters for a specific candidate
d. money that candidates spend to boost the party’s reputation
e. money that is not tied to a specific candidate


How do voters decide?
Explain the key factors that influence voters’ choices. (Pages 237–240)

Summary
Despite the fact that politics is everywhere, ordinary voters don’t pay much attention to politics. Turnout rates are modest, and people know relatively little about the candidates and their positions. While some voters are highly interested in politics and collect all the information they can about the candidates, most voters make their decision based on voting cues.

 (
Key terms
paradox
 
of
 
voting
 
(p.
 
238) 
voting 
cues 
(p. 239) 
coattails 
(p.
 
239)
) (
split ticket 
(p. 239)
straight
 
ticket
 
(p.
 
239)
)


Practice Quiz Questions
8. What is the paradox of voting?
a. Voting is costly, and the chances of affecting the election outcome are small.
b. Voting is costly, and approval for government is high.
c. Voting is easy, and the chances of affecting the election outcome are large.
d. Voting is easy, but informing yourself about the candidates takes time.
e. Approval for government is low, but voter turnout rates are high.

9. Voters who rely on voting cues to determine their voting choice are 	.
a. likely to cast a reasonable vote, regardless of their information level
b. unlikely to cast a reasonable vote, regardless of their informa- tion level
c. likely to cast a reasonable vote, and more so if they are informed
d. unlikely to cast a reasonable vote, and less so if they are informed
e. 
neither more nor less likely to cast a reasonable vote than voters who ignore cues

10. Weak coattails and split tickets serve as indicators that 	.
a. most voters don’t know anything about the candidates
b. most elections are determined by local issues
c. most elections are determined by national issues
d. most voters use political parties as their dominant voting cue
e. most voters use incumbency as their dominant voting cue


Understanding the 2016 election
Analyze the issues and outcomes in the 2016 election. (Pages 241–246)

Summary
The 2014 elections produced a modest victory for Republicans, as they captured the Senate and gained seats in the House. These victories were the result of several factors, including an electoral map that favored Republican candidates, President Obama’s relatively low approval ratings, and Republican success in nominating candidates who appealed to the general electorate. Even so, Republican gains may not translate into policy change given the disagreements within the Republican ranks and Democratic control of the presidency at least until the 2016 election.

Practice Quiz Questions
11. What is the most accurate statement about the role of economic conditions in the 2016 election?
a. Looking across the entire nation, economic uncertainty shifted votes to Trump.
b. The Trump campaign’s mobilization efforts offset the loss of support from a weak economy.
c. Hillary Clinton’s campaign blamed President Obama for slow economic growth.
d. Economic conditions did not matter because most Americans based their vote on other issues.
e. The Clinton campaign convinced voters that Republican Senate leaders were to blame for the poor economy.

12. How did the electoral map favor Democratic Senate candidates in 2016?
a. Democratic efforts at redistricting gave them a sharp advantage in Senate contests.
b. Economic growth was uneven across the states, particularly in Senate seats controlled by the Democrats.
c. Republicans had to defend a disproportionate number of Senate seats, and many of these seats were in states where Democrats outnumbered Republicans.
d. Independent candidates drew votes away from Republican candidates.
e. Republican candidates were more likely to lose in states where a majority of voters supported Donald Trump.
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13. Which of the following is the most important factor in explaining Donald Trump’s victory over Hillary Clinton in the 2016 election?
a. The fact that more Americans are Republicans than Democrats
b. Perceptions of Trump as trustworthy and honest
c. Reduced turnout by minority groups that supported Demo- crats in 2008 and 2012
d. Widespread dislike of Barack Obama
e. Decisions by President Obama and Senator Bernie Sanders to not campaign for Clinton
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[bookmark: 9. Interest Groups][bookmark: _bookmark133]Interest Groups
[image: ]Do interest groups serve the needs of the many, or the privileged few?

There are nearly 20 million college students in America today. Many of these students (or their parents) take on large student loans to fund their education. Over the last 20 years, there have been several proposals to change how these loans are made. These policy suggestions range from a system whereby banks and other financial institutions provide the money to a plan that has the federal government making the loans directly to students and their parents. Either of these proposals would reduce borrowing costs and free up billions of dollars for Pell grants and other programs benefiting college students.
At first glance, reducing the cost of student loans would be an easy sell—who would oppose making college more affordable? The answer is the companies and institutions that make money originating and managing these loans—finan- cial institutions such as Sallie Mae, Citibank, and others. If the country were to move to direct loans, these financial institutions would lose a lucrative source
of income. To avert this kind of legislation, these institutions spent millions on lobbyists to make their case before the public and Congress, emphasizing that a move to direct loans would put thousands of their employees out of work (and reminding politicians that many of those who work for the financial institutions live and work in political swing states like Florida).
For most Americans, this story looks all too common: organized, well-funded groups lobbying against changes that would benefit broader segments of the population. How can individuals have a voice in the policy process when they are fighting against organizations that have millions of dollars and extensive connections on their side? Even if individuals try to form new groups to advance their policy goals, their battle against well-entrenched and well-funded groups does not seem like a fair fight. Surprisingly, the case of student loans is one where David appears to have beaten Goliath. Despite intense, well-funded lob- bying against direct loans, legislation implementing this change was enacted
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)in 2010—meaning that you and your parents are now able to get lower-interest loans directly from the federal government. Placed against concerns about
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CHAPTER GOALS
Define interest groups and describe the characteristics of different types of groups. pages 252–260
Explore the ways interest groups try to influence government policies.
pages 260–269



Evaluate interest group influence.
pages 269–272





The debate over federal direct student loans pitted well-funded banks and other financial institutions against millions of college students and their parents. Did the banks’ ability to lobby members of Congress and bureaucrats translate into a policy victory?
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[bookmark: What Are Interest Groups? ][bookmark: _bookmark134]interest group power, this example only deepens the mystery: if lobbying always works, how did the side with all the lobbyists lose the fight over direct loans?
This chapter surveys the wide range of interest groups in American politics—from large, powerful groups such as the National Rifle Association (NRA) to small organiza- tions that lobby on issues that concern only a few Americans. Our aim is to get to the bottom of examples like student loan reform and the NRA’s apparent control over gun control to understand what they really tell us about the power of interest groups in American politics. How do interest groups work? How often do they get what they want, and where does their influence come from? Do lobbying victories always go to the side with the most money?
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EFINE INTERESTGROUPS





interest group
An organizationof peoplewhoshare commonpolitical interestsand
aimtoinfluencepublic policy by electioneering andlobbying.

lobbying
Effortsto influencepublic policy
throughcontactwithpublic officials onbehalf of aninterestgroup.




 (
AND DESCRIBE THE CHARACTERISTICS OF 
DIFFERENT
 
TYPES
 
OF
 
GROUPS
)What are interest groups?
Interest groups areorganizationsthatseek toinfluencegovernmentpolicy by helping toelectcandidateswhosupporttheorganizations’ policy goalsandby lobbying elected officials and bureaucrats. Lobbying involves persuasion—using reports, protests, informal meetings, orothertechniquestoconvinceanelectedofficial orbureaucratto help enact alaw, craftaregulation, ordosomething elsethat agroupwants. The mem- bersof aninterestgroupcanbeindividual citizens, local governments, businesses, foundations ornonprofitorganizations, churches, orvirtually any otherentity. An interestgroup’semployeesormembersmay lobby onthegroup’sbehalf, oragroupmay hirealobbyistorlobbying firmtodotheworkforit. Nuts& Bolts 9.1 givessomeexam- ples of thetypesof interestgroupsfoundincontemporary Americanpolitics.
Sometimesinterestgroupsareprimarily political organizations. Onesuchgroupis Public Citizen, whichconductsresearchprojects, lobbieslegislatorsandbureaucrats, andtriestorally public opiniononarangeofenvironmental, health, andenergy issues. Insomecases, lobbying isonly onepartof whatanorganizationdoes. The NRA, for





NUTS
& BOLTS 9.1

Types of Interest Groups

Scholars often divide interest groups into categories based on who their members are or the number or kinds of things they lobby for.


· Businesses are for-profit enterprises that aim to influence policy in ways that will increase profits or satisfy other goals. Many corporations such as Google, Exxon, Boeing, Facebook, Citibank, and Sallie Mae have lobbying opera- tions that petition government for contracts or favorable regulations of their firm or industry.
· Trade or peak associations are groups of businesses (often in the same industry) that band together to lobby for policies that benefit all of them.
· Professional associations represent individuals who have a common interest such as a profession.
· Labor organizations lobby for regulations that make it easy for workers to form labor unions, as well as for a range of other policies. The largest of these is the American Fed- eration of Labor and Congress of Industrial Organizations (AFL-CIO).


· Citizen groups range from those with mass membership (such as the Sierra Club) to those that have no members but claim to speak for large segments of the population. One such group is the Family Research Council (FRC), which describes itself as “promoting the Judeo-Christian worldview as the basis for a just, free, and stable society.” FRC Action (the lobbying arm of the organization) pro- motes a range of policies, from legislation that defines mar- riage as between a man and a woman to legislation that would eliminate estate taxes.
· Institutional interest groups are formed by nonprofits such as universities, think tanks, or museums. For exam- ple, the Committee on Institutional Cooperation (CIC) is a group of universities including the Big 10 in the Midwest that prepares research that helps individual universities make the case for continued federal support.
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[bookmark: Organizational Structures][bookmark: _bookmark135]example, endorsescandidates, contributestocampaigns, and lobbies elected officials, but italsorunsgun safety classes, holds competitions, andsells hardware to itsmem- bers. Inothercases, interestgroupactivity isalmosthiddenwithinanorganization.
For example, mostdriversknow thatthe American Automobile Association(AAA) providesemergency roadsideserviceandmaps, butmany peoplearenotawarethat AAA isalsoaninterestgroupthatlobbiesforpoliciessuchaslimiting new driversto daylight-only hours.
As thesedescriptionssuggest, interestgroupsandlobbying areubiquitousin Amer- ican politics. Many organizations havelobbying operations orhirelobbyiststowork ontheirbehalf. Youmay think thatyoudon’tbelong toagroupthatlobbiesthefederal government, buttheoddsarethatyoudo.
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Organizational structures
Interestgroupsdifferinhow they areorganized—whetherthegroupisonebody or madeupof many smaller, local groups. How agroupisorganizedmakesadifferencefor thekindsof lobbying tacticsitcanuse, aswell ashow decisionsaremadeaboutwhatto lobby for.
Centralized Groups or Confederations Therearetwomainmodelsof interest groupstructure. Mostlarge, well-knownorganizationsare centralized groups: two examples arethe NRA andthe American Associationof Retired Persons(AARP).
National organizationslikethesetypically haveheadquarters in Washington, D.C., operatefieldofficesinlargestatecapitals, andhavemembersnationwide. Eachorga- nization’sleadershipislocatedinitsheadquarters, andtheseleadersdeterminethe group’slobbying goalsandtactics. Theotherstructural model isa confederation,
which comprises largely independent, local organizations. For example, the National Independent Automobile Dealers Association(NIADA) encompasses 50 state-level organizations that provide membership benefitstocardealerswhojoinandthatalso raise much of themoney that NIADA contributes to political candidates (several mil- liondollarsinrecentelections).
Bothorganizational structureshaveadvantagesanddisadvantages. A centralized organization controls all thegroup’s resources andcandeploy themefficiently, butit canbechallenging forthesegroupstofindoutwhattheirmemberswant. Incontrast, becauseconfederationsmaintainindependentchaptersatthestateandlocal levels,
theirnational headquarterscaneasily learnwhatthememberswantsimply by contact- ing thelocal groups. Butthisstrengthisrelatedtoaweakness: becausestateandlocal chapters mostly function independently of the national headquarters, confederated
groupsoftenexperienceconflict, asdifferentlocal chaptersdisagreeoverwhattolobby for andwhichcandidatestosupport.
Mass Associations or Peak Associations Interestgroupscanalsobedistin-
guishedaccording tothesizeof theirmembershipandthemembers’ roleinthegroup’s activities. Someare mass associations withmany dues-paying members. Oneexam- ple is the Sierra Club, which has over 2 million members who pay annual dues of about
$30 each. Besideskeeping itsmembersinformedabouttheimplementationof envi- ronmental policy in Washington, D.C., the Sierra Club endorses judicial nominees and candidatesforelectedpositions, files lawsuitstoincreaseenvironmental protectionon government projects, andworkswithmembersof Congresstodevelop legislativepro- posals. Thegroup’smemberselecttheorganization’sboardof directors.









centralized groups
Interestgroupsthathavea headquarters, usually in Washington, D.C., aswell asmembersandfield officesthroughoutthecountry. In general, thesegroups’ lobbying decisions aremade  atheadquarters by thegroupleaders.
confederations
Interestgroupsmadeupof several independent, local organizationsthat providemuchof theirfunding and hold mostof the power.












mass associations
Interestgroupsthathavealarge number of dues-paying individualsas members.






[bookmark: Membership: Benefits and Incentives ][bookmark: _bookmark136]peak associations
Interestgroupswhosemembersare businessesorotherorganizations ratherthanindividuals.







solidary benefits
Satisfactionderivedfromthe experience of working withlike- mindedpeople, evenif thegroup’s effortsdonotachievethedesired impact.

purposive benefits
Satisfactionderivedfromthe experienceof working towarda desired policy goal, even if thegoal is notachieved.

coercion
A method of eliminating nonparticipation orfreeriding by potential groupmembersby
requiring participation, asinmany laborunions.
selective incentives
Benefitsthatcanmotivate participationinagroupeffortbecause they areavailableonly tothosewho participate, suchasmemberservices offeredby interestgroups.
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[image: ]AAA (formerly the Automobile Association of America) is a well- known provider of emergency road service, yet few people are aware of its role as an interest group that lobbies for a wide range of policy changes and builds awareness of key transportation issues. #AAA

Yet notall massassociationsgivemembersasay inselecting theirleadersordeter- mining theirmission. Forexample, the AARPclaimstolobby forpoliciesitsmembers favor, butmembersactually havenocontrol overwhichlegislativecausesthegroup chooses. Moreover, the AARPdoes notpoll members to determine its issue positions, nor do members pick AARPleadership.
Peak associations haveadifferenttypeofmembership,1 exemplifiedby the
Business-Industry Political Action Committee (BIPAC). Thisassociation of several hundred businessesandtradeassociationsaimstoelect“pro-businessindividuals” to Congress.2 Individualscannotjoinpeak associations—they may work formember companies or organizations, but they cannot become dues-paying members on their own. Theumbrellaorganizationthatledeffortstoenactdirectfunding forstudent loans, the Student Aid Alliance, wasanothersuchpeakassociation.

Membership: benefits and incentives
Attracting membersisimportantforaninterestgroup’ssuccess. Society is full of
groupsof like-mindedpeople(suchascollegestudents) whodonotorganizetolobby or who choose to enjoy thebenefitsof organizationswithoutparticipating. Therefore, most organizationsdevelopmechanismstopromote participation. Thesemecha- nismsfall intothreecategories: benefitsfromparticipation, coercion, andselective incentives.
Studiesof political partiesandinterestgroupsfindthatsomeindividualsvolunteer out of asense of duty or becausethey enjoy working together toward a common goal. Thesebenefitsof participationarecalledeither solidary benefits, which come from working withlike-mindedpeople, or purposive benefits, which come from working to achieve adesiredpolicy goal.3 Whenthesebenefitsarenotenoughtopromptparticipa- tion, groupstry othermeasurestopromoteactivemembership.
A second mechanism is coercion, orrequiredparticipation. Considerlabor
unions. They providepublic goodstoworkersby negotiating withmanagementon behalf of worker-membersoverpay issuesandworkrequirements. Inmany cases, worker-members havetojointheunion: unionshoplawsrequirethemtopay union dues asaconditionof theiremployment.
Finally, selective incentives (alsocalledmaterial incentives) arebenefitsgiven
[image: ]only to themembers of agiveninterest group. Thus, forexample, AAA members can call AAA atany timeforemergency servicewhenthey havecartrouble. AAA also

[bookmark: Resources][bookmark: Staff][bookmark: _bookmark137]provides itsmembers withannotated maps andtravel guides, discounts athotels and restaurants, andotherbenefits. Theseservicesmasktheinterestgrouproleof AAA. For example, its Foundation for Traffic Safety deliversresearchreportstolegislators on topics ranging from lowering the blood alcohol level threshold thatlegally defines drunkdriving toincreasing therestrictionsondriving by seniorcitizens.4 It’sunlikely thatmany AAA members—whojoinfortheselectiveincentives—areawareof theorga- nization’slobbying efforts. Theinducementsdrivemembership, whichfundstheorga- nization’slobbying operation.

Resources
Theresourcesthatinterestgroupsusetosupporttheirlobbying effortsarepeople(the members), money, andexpertise. Althoughweexamineinterestgroupstrategies ina later section, here weemphasizethatagroup’s resources influenceitsavailablelobby- ing strategies. Somegroupshavesufficientfunding andstaff topursueawiderangeof strategies, whilesmallergroupswithfewerresourceshaveonly afew lobbying options.
A crucial resource for most interest groups is themembership. Group members can writetoormeetwithelectedofficials, travel to Washingtonfordemonstrations, and even offerexpertiseoradvicetothegroup’sleaders. Whenthe“members” of agroup arecorporations, asisthecasewithtradeassociations, CEOsandothercorporatestaff canhelpwiththegroup’slobbying efforts.
Money isanotherimportantresource. Virtually everything interestgroupsdo, from meeting withelectedofficialstofighting forwhatthey wantincourt, canbepurchased asservices. Money canalsogotowardcampaigncontributionsordeveloping andrun- ning campaignads. And, of course, money isnecessary tofundinterestgroups’ every- day operations. Well-fundedinterestgroupsandfirmshaveaconsiderableadvantage inthelobbying process. If they needanexpert, alobbyist, oralawyer, they canhireone, or opena Washingtonofficetoincreasecontactswithlegislatorsandbureaucrats. Also, they canpay forcampaignadsandmakecontributionstocandidatesandparties, while groupswithlesscashcannotusethesestrategies. Smallerfirmsmightjoinatradeasso- ciationtolobby forpoliciesthathelpall of theassociation’smembers.
Expertiseisathirdtypeof groupresource. It takesmany forms. Somelobbying firms(especially thosethatemploy formermembersof Congressorcongressional staff) haveinsideinformationonthekindsofpoliciesthatmightbeenactedinthe Houseor Senate. Interestgroupswithdues-paying members(suchasthe AARP) can poll theirmembershiptofindoutwhatthey wouldlikegovernmenttodo. Groupscan alsoemploy staff (orcanhireexperts) toconductresearchordeveloppolicy proposals.
A firm’sin-houselobbyistscanprovideinformationabouthow achangeingovernment policy will affectthefirm’sprofitsandemployment. All of thisinformationcanbe deployed topersuade elected officialsorbureaucratsaboutthemeritsof agroup’sora firm’sdemands(aswell asthepolitical consequencesofinaction) andofferready-made solutionstotheproblemsthegrouphasidentified.

Staff
Interestgroupstaff fall intotwocategories: expertsonthegroup’smainpolicy areas, andpeoplewithuseful governmentconnectionsandknowledgeof procedures.
Thefirstgroupincludesscientists, engineers, andotherswithadvanceddegrees; the secondprimarily comprisespeoplewhohaveworkedinsidegovernmentaselected officials, bureaucrats, orlegislativestaff.5 Sometimestheseformermembersof
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Themovementof individualsfrom government positionstojobswith interestgroupsorlobbying firms, and viceversa.
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427
)former membersof Congresswere registeredlobbyistsasof 2015.
Source: Opensecrets.org

government arealsopolicy experts, buttheirunique contributionistheirknowledgeof how governmentworksandtheir already-existing relationships withofficeholdersand other former coworkers ingovernment.
Thepracticeof transitioning fromgovernmentpositionstoworking forinterest
groupsorlobbying firms, ortransitioning fromlobbyisttoofficeholder, isoftencalled the revolving door.6 Forexample, asof 2016, overhalf of themembersof Congresswho retired attheend of the 113th Congress had moved to lobbying jobs.7 Thepercentages aresimilarforcongressional staff andbureaucrats. Theconcernisthatpastgovern- ment employees mightcapitalizeonpersonal tieswiththeirformer colleagues—or that someoneworking ingovernmentmay favoracorporationthatmighthirethemasalob- byistinthefuture. Theseconcernshaveledtoproposalstobanformerelectedofficials, staff, andbureaucratsfromworking aslobbyistsforsometimeperiodafterthey have left government service—andbanning formerlobbyistsnamedtogovernment posi-
tionsfromadministering programsthatthey previously lobbiedfor.

The business of lobbying
Interestgrouplobbying isheavily regulated.8 Suchfirmsmustfileannual reports identifying theirclients andspecifying how mucheachclient paid. Similarly, interest groupsandcorporationsmustfilereportsthatliststaff memberswhospentmorethan 20 percent of theirtimelobbying Congress and thatdetail expenditures tolobbying firms. Datafromthesesourcesandothersofferinsightintotheextentof lobbying in Americanpolitics.
Today lobbying involvesbillionsof dollarsayear. Figure 9.1 (top) presentsannual lobbying expenditures for 2000 through 2015. Asthefigureshows, atotal of $3.2 bil- lionwasspentonlobbying in 2015. Theamountspentaswell asthenumberof groups lobbying government hasincreasedsignificantly overthelastdecade, althoughithas declined slightly inthelastfewyears.
Why aretheresomany interestgroupsandregisteredlobbyists, andwhy aretheir numbers increasing? Figure 9.1 (bottom) suggests thatthisproliferationisrelatedto thelargesizeandwidespreadinfluenceof thefederal government. Corporationslobby becausethey haveastakeinwhatthegovernmentdoes: they wanttheircompany to get agovernment contract; they want anew regulationtofavortheirbusinesssector.
Individualslobby tolimitwhatcitizenscandoorrelax restrictionsoncitizens’ behav- ior—or tochangecorporate behavior. Simply put, the federal governmentdoessomany thingsandspendssomuchmoney thatmany individuals, organizations, andcorpo- rationshavestrong incentivesforlobbying.9 Moreover, asgroupsformononesideof a policy questionandstarttolobby, peoplewhoopposethemmay formtheirowninterest groupsandstartlobbying aswell, eitherseparately ortogether.10
Theexpendituresonlobbying pay formany things. Forexample, atthesame timethatengineersatthe Lockheed Martin Corporationworkedtobuildthenew
F-35 fighter-attackplaneforthemilitary, Lockheed’slobbyistswereworking toensure thattheprogramretaineditsgovernmentfunding and Lockheedhadgovernment approval forexporting the plane to other countries. These meetings involved members of Congress, congressional staff, seniormembersof President George W. Bush’s(and later President Obama’s) staff, andtheleadersof laborunionswhosemembersworked for Lockheed.11 Lockheedalsoranadsinnewspapersin Washington, D.C., promoting its new warplane. Thus, tosupport its goal of F-35 sales, Lockheedpaidthesalariesof its employeeswhoplannedandexecutedthelobbying effort, paidforoutsidelobbyists andtheirmeetingson Capitol Hill, andspentadditional money onbroaderpublicity efforts.




Growth in Spending on Lobbying and Total Federal Spending, 2000–2015
These data show that in recent years interest groups have spent several billion dollars lobbying
the federal government. Does this amount seem surprisingly large or surprisingly small, given what 
 lobbyists do and given the total federal outlays of money?

FIGURE 9.1
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Sources: Data available at Center for Responsive Politics, “Lobbying Database,” www.opensecrets.org (accessed 2/7/16); Office of Management and Budget, Table 1.1, www. whitehouse.gov/omb/budget/historicals (accessed 2/1/16).





Figure 9.2 showslobbying expendituresforseveral differentfirmsandassociations during the 2015–2016 electioncycle. Membersof thefirstgroup—threeassociationsand one company—were thehighest spenders on lobbying during thistime. For each one, it’s nothardtoimaginewhy they devotesomucheffortstolobbying: Realtors, forexam- ple, mightbeconcernedaboutmaintaining governmentpoliciesthatmakeitalmost essential tohirea Realtortohelpbuyorsell ahome. Evenso, thefactthatthe National
Associationof Realtorsspendsonly about$83 milliononlobbying issomething of a surprise. After all, over amillion people work in real estate, generating billions of
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If you can’t eat their food, drink their booze, take their money and then vote against them, you’ve got no business being up here.
—Jessie Unruh, California state legislator
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The percentageoftotallobbying expenditures madeby the top 100 interest groups
Source: Opensecrets.org



trade association
An interestgroupcomposedof companiesinthesamebusinessor industry (thesame“trade”) that lobbies forpolicies that benefit membersofthegroup.

dollars inprofitsevery year. Thesurpriseisthatreal estatebrokersareonly willing to spendatiny fractionof theirprofitstokeeptheirnearmonopoly inplace. Thesameis
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)trueforthelargefirmslistedin Figure 9.2. Apple, forexample, isoneof thelargestfirms inthe United States, butitonly spendsabout$8 millionperyearonlobbying. Andonly one of theinfluential interestgroupsin Figure 9.2 (the AARP) spendsmorethan$10 millionperyearonlobbying. Clearly, thebig spendersonlobbying areexceptionstothe rule, andmostinterestgroupsandfirmsspendrelatively littleonlobbying.12 Thegroup thatsendsaturkey tothe White Houseforaceremonial pardonevery yearat Thanks- giving, the National Turkey Federation, spendslessthanahundredthousanddollars every yeartolobby thefederal governmentonarelatively small rangeofissues. Many other groupsspendevenless, barely scraping togetherenoughcashtosendsomeoneto plead theircasein Washington. Infact, afew groups account for a substantial fraction of total lobbying expenditures.
Othercompanieslobby throughtheirmembershipin trade associations. Con-
sider the National Beer Wholesalers Association(NBWA), a nationwide group of local businessesthatbuy beerfrombrewersandresell it tostoresandrestaurants. NBWA’s principal lobbying goal is toensurethatlaws remaininplacerequiring intermediaries betweenbeerproducersandthestores, bars, andrestaurantsthatsell beertoconsum- ers. If theruleschangetoallow beerproducerstodeal withtheendsellersdirectly, then NBWA’smemberswouldlikely losebusiness.

TAKE
A STAND
Restrictions on Interest Group Lobbying
Under current congressional rules, members of Congress and their staffs are severely limited in the size of gifts they can receive from lobbyists. Similar restrictions had existed for decades but were tightened in the mid-2000s after it was revealed that former congressional staffer-turned-lobbyist Jack Abramoff had used “golf junkets, free meals at the restaurant he owned, seats at sporting events, and, in some cases, old-fashioned cash” to lobby members of Congress.a The current restrictions limit members and their staffs to accepting gifts only if they are valued at less than $50— moreover, the total worth of the gifts that any lobbyist can give to a particular member of Congress or staffer is limited to $100 per year. Are these restrictions fair? Do they help or hurt the political process?

Keep the rules, and maybe tighten them. Supporting this option seems like a no-brainer. These regulations are based on a sensible intuition that laws are needed to prevent well-funded, unscrupulous lobbyists from offering inducements to members of Congress and their staffs in return for policy change. Simply put, groups that can send people to Washington to wine and dine members of Congress, congressional staff, and bureaucrats might gain a significant advantage over those who are unable to do so. Even if a fancy lunch doesn’t buy a legislator’s vote, it might help with access—that is, give the group a chance to make their arguments and perhaps change some minds. In this way, rules that allow even small gifts create an advantage
for some interest groups (those that can open a Washington office or hire lobbyists) and a disadvantage for others. As a result, many reform proposals would go further, preventing lobbyists from giving anything to a member of Congress, leg- islative staffer, or bureaucrat—even a cup of coffee.

Relax the rules (a little).
Some argue that worries about interest group influence seem a little overstated. Suppose an interest group takes some congressional staff out to lunch or invites them to an evening reception. Nice treatment might increase the chances that the staffers would meet with the group’s lobbyists or look at the group’s proposals. But congressional staff and the legis- lators they work for are going to support a group’s proposals only if they help the member’s constituents or if they move policy in a way the member favors, not just because of an interest group’s free lunch. Also, the targets of lobbying know






















When scandals surrounding Jack Abramoff came to light in 2005, many Americans considered him a typical lobbyist. Abramoff’s actions were illegal, but the question remains: Are his tactics common in Washington, or was he a rare exception?


what’s going on—they’re not going to think a lobbyist is their new friend and ally just because of a small gift.
Finally, there are downsides to tight controls on these gifts and perks. The current rules on lobbyists’ gifts create a lot of paperwork for members and their staffs, who have to file reports on just about anything they receive from a lobbyist, even if that individual is a former colleague, neigh-
bor, or friend. The rules are also extremely complicated—for example, legislators are allowed to eat the hors d’oeuvres provided at a reception, but they cannot sit down to a full meal without violating the gift restrictions. The disclosure requirements are also a burden to smaller interest groups and firms, which have to document everything they do on complex forms. As a result, members of Congress, their staff, interest groups, and lobbying firms spend considerable time and effort on documenting small gifts that are unlikely to have any effect on policy outcomes.

take a stand
1. To what extent do you think current congressional rules limiting the size of gifts that members of Congress and their staffers can receive from lobbyists have curbed illegal behavior by interest groups?

2. Are these rules aimed at exceptional cases or average interest groups?
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[bookmark: Interest Group Strategies][bookmark: Inside Strategies][bookmark: _bookmark139]Althoughtheamountof money spentonlobbying by interestgroupsmay seemlikea lot (andoften leads tocallsforrestrictionson lobbying, asdiscussedinthe Takea Stand feature), it issmall comparedwithhow muchisatstake.13 Thefederal governmentnow spendsmorethan$3 trillionevery year. Inrecentyears, spending by interestgroups andby thelobbying armsoforganizationsandcorporationshastotaled$3 billionevery year. That’salotof money, butit’sstill only about 0.1 percentof total federal spending. Thisdifferenceraisesacritical question: If interestgroupscouldcontrol policy choices by spending money onlobbying, why aren’ttheyspending more? Wewill addressthis question throughout the remainder of this chapter, focusing on how groups lobby and
thelimitsof theirinfluenceovergovernmentpolicy.
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Chapter 9 
| Interest Groups
)
“Why Should
I Care?”

When you think of a lobbyist, don’t imagine a guy in an expensive suit carrying a briefcase of cash (or a campaign contribution). More often, people become lobbyists because they believe in the goals of the group they represent. And they generally don’t wear expensive suits. Understanding who lobbyists really are, and what they really do, is key to evaluating whether or not they have too much influence in American politics.





[image: ]


EXPLORE THE WAYS INTEREST





inside strategies
Thetacticsemployedwithin Washington, D.C., by interestgroups seeking toachievetheirpolicy goals.

outside strategies
Thetacticsemployedoutside Washington, D.C., by interestgroups seeking toachievetheirpolicy goals.

direct lobbying
Attemptsby interestgroupstaff to influencepolicy by speaking with elected officialsorbureaucrats.


Interest group strategies
 (
GROUPS
 
TRY
 
TO
 
INFLUENCE 
GOVERNMENT
 
POLICIES
)Onceagrouphasorganizedanddetermineditsgoals,  thenextstepistodecidehow to lobby. There aretwotypes of possibletactics: inside strategies, which areactions
takenin Washington, D.C., and outside strategies, which areactions taken outside of Washington, D.C.14 (See How It Works: Lobbying the Federal Government.)

Inside strategies
Insidestrategiesinvolvecontactwithelectedofficialsorbureaucrats. Thus, inside strategiesrequireagrouptoestablishanofficein Washingtonorhirealobbying firmto act onitsbehalf.
Direct Lobbying Wheninterestgroupstaff meetwithofficeholdersorbureaucrats, they pleadtheircasethrough direct lobbying, asking governmentofficialstochange policy inlinewiththegroup’sgoals.15 Directlobbying isgenerally aimedatofficialsand bureaucrats who aresympathetic to thegroup’s goals.16 Intheseefforts, interestgroups andtheirrepresentativeshelplike-mindedlegislatorstosecurepolicy changesthat
they bothwant. Theinterestgroups’ helpcanrangefromsharing informationaboutthe proposedchanges, toproviding listsoflegislatorswhomightbepersuadedtosupport
thegroup’sgoals, todrafting legislativeproposalsorregulations.
Interestgroupsalsocontactlegislatorswhodisagreewiththeirgoals, aswell as fence-sitters (legislatorswhoarenotsupportersoropponents), withthegoal of convert- ing themtosupporters. Theseeffortsarelessextensivethanthelobbying of supporters, becauseopponentsareunlikely tochangetheirmindsunlessagroupcanprovidenew informationthatcausesthemtorethinktheirposition.

As thesedescriptionsindicate, interestgroupsplaceahighpriority onmaintaining access totheir lobbying targetsandbeing abletopresenttheir arguments, regardlessof whetherthey expecttogetwhatthey want. Of course, interestgroupswanttoachieve
theirpolicy goals, butaccessisthefirststepthatmakespersuasionpossible. Therefore, many interestgroupstry tokeeptheireffortslow-key, providing informationtofriends andopponentsalike, avoiding threatsorharshwords, inthehopethatthey will leavea favorable impressionandbeabletogainaccessthenexttimethey wanttolobby these opponents. Afterall, peoplewhoopposeagroup’scurrentprioritiesoneday may agree withthemonsomefutureissue.
Intheireffortsatdirectlobbying, interestgroupscontactelectedofficials, members ofthepresident’sstaff, andbureaucratsintheexecutivebranch. They seekthiswide rangeof contactsbecausedifferentofficialsplay distinctrolesinthepolicy-making process andthus have various types of influence. Membersof Congressshapelegisla- tionandbudgets, membersof thepresident’sstaff influencetheformationof new pol- icies andobtainpresidential consentfor new laws, andexecutivebranchbureaucrats change the ways regulations arewritten andpolicies areimplemented.
Drafting Legislation and Regulations Interestgroupssometimesdraftlegislative proposals and regulations, which they deliver to legislators and bureaucrats as part of
theirlobbying efforts.17 Inthecaseof directstudentloans, forexample, theantireform forces developedaplanthatwouldcutfeesandlowerinterestrates for studentloansbut preserve theexisting system.
Interestgroupsdonotgiveproposalstojustanyone. Aswithdirectlobbying, they seekoutlegislatorswhoalready supporttheircauseandwhohavesignificantinflu- ence within Congress. Forexample, alobbying effortaimedatcutting interestrates onstudentloanswouldtargetsupportersofthischangewhoarealsomembersofthe congressional committeewithjurisdictionoverstudentloanprograms—preferably someonewhochairsthecommitteeoroneof its subcommittees.18 Interestgroupsalso lobby bureaucratstoinfluencethedetailsof new regulations.19 If thetypeof regula-
tionsinvolvedcangointoeffectwithoutcongressional approval, thenlobbying can givegroupswhatthey wantdirectly. If new regulationsrequireapproval by Congressor White Housestaff, theninterestgroupscanincreasetheirchancesof successby getting involvedintheinitial drafting.
Research Interestgroupsoftenprepareresearchreportsontopicsof interesttothe group. Forexample, Public Citizenfeaturedonitswebsiteaseriesof researchreports ontopicssuchasmedical malpractice, thehouse-building industry, toysafety, and international trade.20 Suchreportsmay sway public opinionorhelppersuadeelected officialsorbureaucrats. They alsohelpinterestgroupstaff claimexpertiseonsome aspectof public policy. Membersof Congressaremorelikely toacceptagroup’sleg- islativeproposal if they thinkthatthegroup’sstaff hassolidresearchtobackuptheir claims. Journalists arealsomore likely to respond to aninterest group’s requests for
publicity if they thinkthatthegroup’sstaff hasviableevidencesupporting theirclaims.

Hearings and Litigation Interestgroupstaff oftentestify beforecongressional committees. In part, thisactivity seeks to inform members of Congress about issues thatmattertothegroup. Forexample, the NRA’swebsiteshowsthatitsstaff havetesti- fiedinfavorof “right-to-carry” lawsaswell aslawsthatwouldgrantimmunity togun manufacturersforharmcommittedwithweaponstheyproduced.21
Anotherinsidestrategy involvestaking thegovernmenttocourt. Inbringing their case, groupscanarguethatthegovernment’sactionsarenotconsistentwiththe Con- stitution or thatthegovernment has misinterpreted theexisting law.22 Groupscanalso
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[bookmark: How It Works: Lobbying the Federal Gover][bookmark: _bookmark140]How it works: in theory
Lobbying the Federal Government: Inside and Outside Strategies





Inside Strategies
Groups lobby government officials directly in Washington, D.C.




Outside Strategies
Groups use public pressure, elections, and the media
to influence government.
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)meeting with lawmakers






drafting legislation







providing research	 	

grassroots e-mail, letter, or phone campaigns





contributing to election campaigns






getting media

and testimony








taking the government to court

 		coverage
 		of their cause

How it works: in practice
AIPAC and the
Iran Nuclear Deal


Throughout negotiations between Iran and the United States and its allies over limiting Iran’s nuclear research program, and especially during congressional consideration of this agreement, the American Israel Public Affairs Committee (AIPAC)—an influential pro-Israel interest group— strongly opposed the deal. Using their connections throughout the country and in Washington, as well as their high level of funding, AIPAC engaged in a diverse set of lobbying activities with the goal of persuading members of Congress to disapprove the deal before a crucial deadline passed and the deal was enacted.
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Do we have a deal?


July 14, 2015
The United States and its negotiation partners announce details of their nuclear agreement with Iran.

And they’re off!


July 15, 2015
AIPAC announces its opposition to the
Iran deal and forms a new advocacy group to lobby against the agreement.

Gathering forces.

[image: ]
July 2015
AIPAC organizes a series of speeches and town hall meetings in congressional districts and states of undecided legislators.



Making
introductions.	Running ads.


Funding trips.
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Thinking
Despite
 
its
 
lobbying
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AIPAC’s
 
side
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prevail in
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situation.
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How
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Iran agreement to illustrate 
AIPAC’s power and influence in
 
Washington,
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fact 
that
 
the
 
group’s
 
position
 
did not
 
prevail?
)July 28–29, 2015
AIPAC arranges a
“Washington fly-in”— a series of meetings between lawmakers and hundreds of constituents who are opposed to the deal.

August 2015
AIPAC spends over 20 million dollars running television ads opposing the deal in 23 states.

August 2015 AIPAC organizes a trip to Israel for 58
members of Congress to meet with Israeli citizens and officials.



[image: ]Going right to the source.
August 2015
AIPAC representatives lobby undecided senators to oppose the agreement.

We still have a deal!


September 2, 2015 Deadline for Congress to disapprove the deal passes without action.

While AIPAC’s efforts were ultimately unsuccessful, they illustrate the many ways interest groups can work to influence the policy process.

[bookmark: Outside Strategies][bookmark: _bookmark141]becomeinvolvedinanexisting caseby filing amicuscuriae(“friendof thecourt”) briefs; thesearedocumentsthatofferthegroup’srationaleforhow thejudgesshould decide thecase. Thedrawbackof litigationisthatitiscostly andtime-consuming; casescantakeyearstowork throughthefederal courtssystem. Infact, mostgroups thatusethelitigationstrategy combineitwithdirectlobbying orotherstrategies.
Working Together To increasetheirchancesforsuccess, interestgroupscanwork together intheirlobbying efforts, formulating acommonstrategy andfutureplans.
Legislatorsaremorelikely torespond, oratleastprovideaccess, whenmany groups
withlargeordiversemembershipsareall asking forthesamething.23 Ingeneral, these collaborations are short-term effortsfocusedonachieving aspecific outcome, like supporting oropposing theconfirmationof judicial andcabinetnominees.24 Thefight againstdirectstudentloans, forexample, involvedcorporationssuchas Citibank and Sallie Mae, along withthe U.S. Chamberof Commerce. Supportforchangecamefrom the Student Aid Alliance, agroupcomprisedofcolleges, thinktanks, andassociations of law schoolsand other professional schools. Thisgroup had formed in 1999 to lobby for increasesinstudentaidandthenstayedtogethertolobby onotherissues.
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The American Civil Liberties Union is an interest group that often uses litigation strategies in its efforts to change government policy. Here, members of the ACLU chapter in
Washington State announce their filing of an abortion rights lawsuit against several local hospitals. #ACLU
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Theproblemwithworking togetheristhatgroupsmay agreeongeneral goalsbut disagreeonspecifics. If differencescannotbebridged, groupsmay undertakeseparate andpossibly conflicting lobbying effortsordecideagainstlobbying entirely. Forexam- ple, while there are many groups pressing for climate change legislation, they have not developedaunifiedlobbying effort. Theproblem? Thegroupsdisagreeonwhichpol- icies should beimplemented, who should pay forthem, andwhether the government should aid companies thatwouldbeforced to purchase new antipollution equipment.25 Here, again, weseehow conflictandcompromiseinfuseanotheraspectof the Ameri- canpolitical process.

Outside strategies
Outsidestrategiesinvolveactionsthatinterestgroupsundertakeacrossthecountry ratherthanin Washington. Again, theseactivitiescanbeorchestratedby thegroupor canbeorganizedby afirmthatthegrouphires.
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[image: ]Mass protests, such as the 2014 People’s Climate March in New York City, are intended to attract media attention and demonstrate the depth of public support for a group’s goals.












Grassroots Lobbying Directly involvinginterestgroupmembersinlobbyingefforts is called grassroots lobbying. Members may send letters, make telephone calls, par-
ticipateinaprotest, orexpresstheirdemandsinotherways. Massprotests, another form of grassrootslobbying, seektocapturetheattentionof governmentofficialsand alsotodraw mediacoverage, withtheideaof publicizing thegroup’sgoalsandperhaps gaining new members or financial support.
Grassrootsstrategiesareuseful becauseelectedofficialsdonotliketoactagainsta large group of citizens who care enough about anissue to express theirposition.26 Offi- cialsmay notagreewiththegroup’sgoals, butthey will likely arrangeameeting withits staff sothatthey appearwilling tolearnabouttheirconstituents’ demands.27 However, thesemember-basedstrategiesworkonly forinterestgroupswithalargenumberof members, becauselegislators pay attention toaletter-writing campaignonly when
they receiveseveral thousandpiecesof mail. Inaddition, thelettersorotherefforts have to come from a Congress member’s own constituents. Theeffectivenessof grass- roots lobbying alsodepends on perceptions of how much agroup has done to motivate participation. Supposearepresentativegets 10,000 e-mailsdemanding anincreasein studentaid, butvirtually all themessagescontainthesameappeal becausetheywere generated andsent fromagroup’swebsite. Congressional staff refertotheseeffortsas Astroturf lobbying.28 Giventheletters’ similarity, therepresentativemay discount theeffort, believing thatitsaysmoreaboutthegroup’sability tomakecampaignpar-
ticipationaccessiblethanitdoesaboutthenumberof districtresidentswhostrongly supportanincreaseinstudentaid. Evenso, thefactthatsomany peopleparticipated, even withfacilitationby aninterest group, means thattheirdemands should atleast be considered.
Mobilizing Public Opinion Onestrategy relatedtograssrootslobbying involves trying tochangewhatthepublic thinksaboutanissue. Thegoal isnottogetcitizens
to doanything, but simply to influencepublic opinioninthehopethatelectedofficials will noticethischangeandrespondby enacting (oropposing) new lawsorregulations inordertokeeptheirconstituentshappy. Virtually all interestgroupstry toinflu- ence opinion. Most maintaina Webpagethat presents their message andwritepress releases to getmedia coverage. Any contact withcitizens, whether to encourage them
to jointhegroup, contribute money, orengageingrassroots lobbying, alsoinvolvesele- ments of persuasion—trying totransformcitizens intosupportersandsupportersinto truebelieversandevenactivists. Inthecaseof guncontrol, forexample, the NRA has anaggressivecampaigntomakeiteasierformemberstocontacttheirelectedofficials andtoexpresstheiropinions.



grassroots lobbying
A lobbying strategy thatrelieson participationby groupmembers, suchasaprotestoraletter-writing campaign.













Astroturf lobbying
Any lobbying methodinitiatedby an interestgroupthatisdesignedtolook likethespontaneous, independent participationof manyindividuals.
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political action committee (PAC)
An interestgrouporadivisionof an interestgroupthatcanraisemoney to contributetocampaignsortospend onadsinsupportof candidates. The
amounta PAC canreceivefromeach of its donors andtheamount it can spendonfederal campaigning are strictly limited.
527 organization
A tax-exempt group formedprimarily toinfluenceelectionsthroughvoter mobilizationeffortsandissueads
thatdonotdirectly endorseoroppose acandidate. Unlike PACs, 527s are notsubjecttocontributionlimitsand spendingcaps.

A focusedmobilizationeffortinvolvescontacting largenumbersofpotential sup- portersthroughe-mail, phonecalls, directmail, televisionadvertising, printmedia, social media, andwebsites. Inordertogetlegislatorstorespond, agrouphastoper- suade large numbers of people to become involved.
Electioneering Interestgroupsgetinvolvedinelectionsby making contributions to candidates, urging people to helpinacampaign, endorsing candidates, funding campaignads, ormobilizing acandidate’sorparty’ssupporters. All theseeffortsseek
to influencewhogetselected, withtheexpectationthatchanging whogetselectedwill affectwhatgovernmentdoes.
Federal lawslimitgroups’ electioneering andlobbying efforts. (See Nuts&
Bolts 9.2.) Forexample, mostprivateorganizationsandassociationsin Americaare organized as 501(c)(3) organizations, adesignation based on their IRS classification, whichmeansthatdonationstothegrouparetax deductible. However, 501(c)(3) organi- zations must not engage inany political activities or lobbying (other than certain voter educationprogramsorvoterregistrationdrivesthatareconductedinanonpartisan manner—althoughsomegroupsarealways looking forloopholesintheserestrictions). Groupsthatwanttoengageinlobbying orelectioneering withoutlooking forexcep- tionscanincorporateunderother IRS designationsandoperateasa political action
committee (PAC), a 527 organization, or a 501(c)(4) organization. Although contri-
butionstotheseorganizationsarenottax deductible, suchorganizationshavefewer restrictions on the size of the contributions or how theirmoney is spent—for example, 527 organizationshavenocontributionorspending limits.
Two newoptionsforelectioneeringbyinterestgroupsemergedinrecentelections: “Super PACs” and 501(c)(4) organizations. Theformerwasaconsequenceofthe Citizens United Supreme Courtdecisionthatauthorizedunlimitedindependentspendingby






NUTS
& BOLTS 9.2

Interest Groups and Electioneering: Types of Organizations
An interest group’s ability to engage in electioneering depends on how it is organized—specifically, what section of the IRS code applies to the organization. The following table gives details on four common organizations: 501(c) organizations, 527 organizations, PACs, and so-called Super PACs. Therefore, many choose to contribute money to nonprofits organized as 501(c)(4) groups, which can lobby and engage in electioneering as long as their “primary activity” (at least half of their overall activity) is not political.



Type of
Organization	Advantages	Disadvantages

501(c)(3)	Contributions tax deductible	Cannot engage in political activities or lobbying, only voter education and mobilization


527		Can spend unlimited amounts on issue advocacy and voter mobilization


Cannot make contributions to candidates or coordinate efforts with candidates or parties


501(c)(4)		Can spend unlimited amounts on electioneering; do not have to disclose contributors


At least half of their activities must be nonpolitical; cannot coordinate efforts with candidates or parties


PACs	Can contribute directly to candidates and parties	Strict limits on direct contributions


Super PACs	Can spend unlimited amounts on electioneering; can
support or oppose specific candidates


Cannot make contributions to candidates or coordinate efforts with candidates or parties
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corporations and labor unionsinfederal elections.29 Manygroupssetupnew PACsto takeadvantageoftheselatestrules—the“super” labelreflectsthefactthatthesegroups takeinandspendmuchmoremoneythanthetypical PAC. Allofthemajor 2016 presi- dential candidateshadanindependent Super PACrunningadcampaignsontheirbehalf.
In 2016, federally focused 527 organizationsspentmorethan$400 millionon electioneering and PACsand Super PACS spentover$2 billionon electioneering and contributions to candidates and parties.30 However, theselargenumbersmask some importantdetails, asillustratedby Figure 9.3. Tobeginwith, look attheright-handside of thefigure—someof thelargestfirmsin America(Google, Boeing, and Exxon Mobil) have PACsthatspendonly amillionorsooncontributions. Anotherlargefirm, Apple, hasno PAC. The AMA’s PAC isalsosmall, andtheotherinfluential interestgroups mentioned earlier(suchasthe AARPand Family Research Council) spendevenless
ordon’thavea PAC ora 527. Thesenumberssuggestthatmoney doesn’tbuyelections orpolicy outcomes—if itdid, theseorganizationswouldprobably spendalotmoreon campaigndonationsandtelevisionads.
Theothergroupsin Figure 9.3 weresomeof thelargestspendersinthe 2016 election cycle. Buteventhen, spending totalscanbedeceptive. The National Associationof Realtors, forexample, madeover$10 millionincontributions—butspreadoutover 500 candidates, slightly moregoing to Republicans. The PACfor Emily’s Listcollectsover






Contributions by PACs and 527s in 2016: A Closer Look


FIGURE 9.3


Although estimates of total campaign spending suggest that donors have tremendous influence over candidates, the reality is more complicated. Contributions don’t buy victories; a substantial amount of campaign cash goes to administrative costs or is distributed across many candidates, and some organizations spend surprisingly little on campaign contributions.
 How could you use this data to argue against claims that interest groups are all-powerful players in American elections?
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Almost all contributions from retired hedge fund manager Thomas Steyer.

Total spent on campaign (in millions)


No contributions to candidates; all independent expenditures.
Focused on recruiting candidates; no contributions

Raised $43 million, of which $31
40	million was spent on fundraising and administrative costs.
30

20

10

or outside spending.
Contributed to over 500 House and Senate candidates, slightly more to Republicans.
Minimal spending given size of company
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Sources: Data available at www.opensecrets.org and www.fec.gov (accessed 11/6/16).
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Conservative Super PACs, such as the Conservative Political Action Conference (CPAC), hold conventions that give candidates a venue to present themselves to conservative activists and donors.
@CPAC















[image: ]$40 millionincontributionsbutspendsmostof thisonthedirectmail operationthat generates funds, leaving only afractionleftforcontributions. The Gay and Lesbian Victory Fundfocusesonrecruiting andendorsing candidatesandmakesnocontribu- tionsatall. Finally, thelargestspenderin 2016, NextGen Climate Action, wasfunded largely by a single wealthy donor. Moreover, most of thecandidates the organization supported in 2014 and 2016 lost theirelections.
Finally, whiletheover$2 billionforoverallspendingbyallofthesegroupsseems large, theaverageeachgroupspentismuchsmaller. Most PACscontributetoonlyafew candidates. Andwhiletherewereoverathousand Super PACsactiveinthe 2016 election andtheyspentoverabilliondollarsintotal, mostaresmall, withtheaveragespending just over $500,000. These data highlighta sharp differenceinelectioneeringstrategies betweentheveryfewlarge, well-fundedinterestgroupsandeveryoneelse. A few 527s, Super PACs, 501(c)(4)s, and PACshavethemoneytodeploymassiveadvertisingand mobilizing effortsforacandidateorissuetheylikeoragainstthosetheydon’tlike. There arealsosomeverylargeassociationsthatcanpersuadelargenumbersofmembersto work andvoteforcandidatesthatthegroupsupportsoragainstcandidatesthatthe groupwantstodefeat. Andjustaveryfewrichindividualscanmakeoutsizedcontribu- tionstoacandidatetheyfavor. Butthesestrategiesarenotavailabletothevastmajority of interest groups, whichsimplydon’thavetheresources. They givemodesthelptoafew candidateswhoaresympathetictothegroup’sgoalsinthehopethatonceelectedthe officeholderwillremembertheircontributionwhenthegroupasksforameeting.
Somegroupsdonoelectioneering atall, possibly becausethey lack sufficientfunds,
becausethey wanttoavoidmaking enemiesbasedonwhomthey doordonotsupport or because other strategies aremore promising giventhe resources thatareavailable to them. Many groupsoptforquietlobbying effortsthatusetheirexpertiseorundertake grassrootseffortstobuildpublic supportfortheirpolicy goals. Massiveelectioneering operationsby interestgroupsarerelatively rare.
Cultivating Media Contacts Media coverage helps agrouppublicize itsconcerns
withoutspending any money. Suchattentionmay mobilizepublic opinionindirectly by getting peopletojointhegroup, contribute money, ordemandthatelectedofficialssup- portthegroup’sagenda. Favorablemediacoveragealsohelpsagroup’sleadersassure members that they are actively working on members’ concerns.
Journalistslistenwheninterestgroupscall if they feel thatagroup’sstory will catch theirreaders’ attentionoraddresstheirconcerns. Smartinterestgroupleadersmake

[bookmark: How Much Power Do Interest Groups Have? ][bookmark: What Determines When Interest Groups Suc][bookmark: _bookmark142]it easy forjournaliststocovertheircause, holding eventsthatproduceintriguing news stories. Thesestoriesmay notchangeanyone’smind, butthemediacoverageprovides freepublicity forthegroups’ policy agendas.






At first glance, lobbying victories should go to the groups that can spend a lot on contributions to candidates or on direct lobbying. But there are many other ways to succeed in the battle to shape public policy, from organizing American citizens to preparing new proposals or doing background research. Policy influence isn’t as much about the size of a group’s budget as it is about factors such as the size of its membership or the perception of its expertise. Even poorly funded groups can find
ways to win. If there’s an issue that you believe in, find a group that supports it and get involved

“Why Should
I Care?”





How much power do interest groups have?
One 2016 presidential candidate, Democrat Lawrence Lessig, builthisentirecampaign aroundapledgetoconvincemembersof Congresstoenactcampaignfinancereform. This, heargued, is theonly way tobreaktheinfluenceof special interestsoverpolicy making in Washington. Oncereformwasenacted, Lessig promisedtoresignfrom office. While Lessig’scampaign wentnowhere, his pledge illustrates awidely held belief abouthow Washingtonworks, thatinterestgroupshavetoomuchpowerand something drastic mustbedonetoendtheirdominationoverpolicy making in Wash- ington. Aswediscussinthe What Dothe Numbers Say? section, somestudiesof inter- est group influence support Lessig’s claims—but others tell avery different story, one in which agroup’s chances of getting what it wants depend on whether there is organized opposition to itsdemand. In other words, as one analysis put it, “the solution to lobby- ing ismorelobbying.”31

What determines when interest groups succeed?
Threefactorsshapeinterestgroupinfluence. Thefirstiswhatthegroupistrying todo— change apolicy (including enacting anew policy) or prevent change. Thesecond is the amountof public attentionagroupgets: How many Americanscareaboutwhatagroup is trying todo? Thethirdis conflict: Towhatextentdoothergroupsorthepublic oppose thepolicy change?
Change versus Preventing Change Ingeneral, groupsaregoingtohaveaneasier timepreventingachangethanworkingtoimplementone. As wediscussin Chapter 2, enacting anewpolicy requirestheapprovalofbothhousesof Congress, thepresident’s signature (oraveto override), andimplementation from the appropriate bureaucratic agency. Eachofthesestepsprovidesanopportunity forinterestgroupstolobby infavor
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But this is the great danger America faces. That we will cease to be one nation and become instead a collection of interest groups: city against suburb, region against region, individual against individual. Each seeking to satisfy private wants.
—Barbara Jordan, civil rights leader and former member of Congress
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If you have ever heard of the National Turkey Federation, it’s probably because of its participation in the annual presidential “pardoning” of
a turkey before Thanksgiving. The federation’s relative anonymity has been beneficial: its effort to increase the amount of turkey served in federally funded school lunches was aided by most Americans’ lack of awareness of the proposal. @TurkeyGal

of doingnothing. Andifgroups are successful inthe process, change willnotoccur. Studiesshowthatgroupsaremuchmorelikely tobesuccessfulwhentheirgoalsinvolve negative lobbying—blocking changes inpolicy.32 Mostofthe NRA’slegislativevictories inrecentyearsfitthisdescription: they havesuccessfully lobbiedagainstanewbanon assaultweapons, againstreformstothesystemofnationalbackgroundchecksforhand- gunpurchases, andagainstnewlimitsonownershipofgunsby mentally ill people.
Whilethesuccessof the NRA’snegativelobbying attractsconsiderableattention, its failuresinlobbying forpolicy change donot. Considerthe NRA’sadvocacy of con- cealed carry laws. Asnoted earlier, there is littledoubt thatthe NRA’sleaders andmost of itsmembers favor the passage of such laws nationwide, but effortstolobby Congress infavorof suchlawsareunlikely tobesuccessful givenpublic oppositionandwell-
[image: ]fundedinterestgroupsthatareagainstconcealedcarry. Thesegroups couldrespondwithnegativelobbying againstany effortthe NRA might make. Asaresult, the NRA doesnotlobby forconcealedcarry—andthe limitsonitspoweroverlegislationarenotevident.
Amount of Public Attention Interestgroupsaremorelikely to succeedwhentheirrequestattractslittlepublic attention.33 Whenthe average voterdoesnotknow orcareaboutagroup’srequest, legislators andbureaucratsdonothavetoworry aboutthepolitical consequencesof giving thegroupwhatitwants. Theonly questioniswhethertheofficials themselvesfavortherequestorcanbeconvincedthatthegroup’sdesired changeisworthwhile. Incontrast, whentheissueattractsalotofpublic
attention legislators’ responsetolobbying will hingeontheirjudgment of constituent opinion: Dovoters favor what thegroup wants? After all, the average legislatorhasastrong interestinreelectionandisunlikely toact againsthisorherconstituents’ wishes. Asaresult, lobbying may countfor nothing inthe faceof public opposition orbesuperfluouswhenthegroup’s positionalready haspublic support.34
Theideaof interestgrouplobbying probably bringstomindtitanic struggles on controversial issues (such asgun control, abortion rights, or judicial nominations) over which groups try to capture public attention
asaway ofpressuring thegovernment. Butnotall interestgrouplobbying issohigh profile. Rememberthe National Turkey Federation—thepeoplewhogivethepresident aturkey every Thanksgiving? Inthewinter of 2014, thefederation successfully lob- biedfederal bureaucratstoincreasepropanesuppliesto Midweststatesfacing record cold temperatures, including areas where thefederation’s members use propane to heat their barns. The policy changeresulting fromthe federation’s lobbying efforts attracted nopublicity, whichisprecisely thepoint. When few peopleknow orcare about apolicy change, interestgroupsareabletodominatethepolicy-making process.
Level of Conflict Interestgroupinfluenceismuchlessapparentonhighly conflictual issues—thoseoverwhichpublic opinionissplitandgroupsareactiveonall sidesof the question. Consider gun control. The ongoing debate over gun control attracts many well-funded interestgroupsandcoalitions, whichsupportdifferentversionsof gun control or want no change atall. There isno consensus among members of Congress, interestgroups, orthe Americanpublic aboutwhichpolicy changesareneeded. Under theseconditions, accessdoesn’tcountformuch; legislatorshaveakeensenseof the political costsof accommodating agroup’sdemands. Asaresult, stalemateisthelikely result, whichisexactly whathashappenedoverthelastfew years. If policy change occursatall, it is likely toreflectacomplex processof bargaining andcompromise, with no groupsgetting exactly whatthey want—which iswhathappened withguncontrol.
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Which Interests Groups Win . . . and When?
After four years...
Business Groups Win	Other Side Wins	Both/Neither Win



 (
40%
) (
20%
) (
40%
)Business groups v. citizen groups or unions


 (
36%
) (
27%
) (
36%
)Business groups v. government (executive branch, members of Congress)


 (
89%
) (
11%
)Business groups unopposed

WHAT DO
THE NUMBERS SAY?

Interest
Group Power
Conventional wisdom says that business interest groups have too much power over policy outcomes in Washington. But what do the numbers say?
To address this question, a group of political scientists tracked a series of issues through years of lobbying,
congressional debate, legislative action and implementation by the bureaucracy. Their goal was to determine whether business groups were successful in getting what they want from Congress, particularly when their efforts were opposed by citizen groups or government officials. Here’s what the researchers found:







Think about it
· Many people believe that business groups always succeed in their lobbying efforts. Does this chart confirm or deny these suspicions?
· After looking at these data, do you think business groups have too much power? How do these data help us understand the winners and losers in the student loan reform debate discussed at the beginning of this chapter?








Source: Marie Hojnacki, Kathleen Marchetti, Frank Baumgartner, Jeffrey M. Berry, David C. Kimball, and Beth L. Leech, “Assessing Business Advantage in Washington Lobbying,” Interest Groups and Advocacy 4 (2015): 206–24.
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While many observers credit lobbying by the pharmaceutical industry
for policies such as the Medicare Prescription Drug Benefit (and its ban on importing medicines), favorable public opinion, the efforts of the
AARP, and bureaucrats’ independent judgments probably had greater influence on passing the Drug Benefit Act. @PHRMA @AARP


Thecaseof guncontrol alsoillustratesthatbeing largeorwell-fundeddoesnot
alwayshelpaninterestgroupconvincegovernmentofficialstocomply withitsrequests. Althoughmany peopleworry thatwell-fundedinterestgroupswill usetheirfinancial resources to dominate thepolicy-making process, even if public opinion isagainst them, thesefearsarelargely unfounded. Theconditionsthatareripeforwell-funded interestgroupstobecomeinvolvedinapolicy debatetypically ensurethattherewill be well-funded groupsonall sidesof aquestion. Thennogroupislikely togeteverything it wantsandnogroup’slobbying effortsarelikely tobedecisive. Somegroupsmay notget anything.
However, guncontrol isnotatypical case. Mostcasesof interestgroupinfluence look a lot likethe National Turkey Federation’srequestformorepropane: agroupasks for something, thereisrelatively littleopposition, and Congressorthebureaucracy respondswithappropriatepolicy changes. Thesituationmighthavebeenvery different if anothergrouphadlobbiedontheothersideagainstthe Turkey Federation. If so, sat- isfying onegroupwouldhaverequireddispleasing atleastoneothergroup. Facedwith thisno-winsituation, bureaucratsorlegislatorswouldbelesslikely togivethegroup whatitwanted. Ataminimum, they wouldhavehadtomeasurethe Turkey Federa-
tion’sargumentsagainstthosemadeby theothergroups.





“Why Should
I Care?”


Suppose you want to change some federal government policy—you want more funding for a program, or an end to some regulation. Does having enough money guarantee
a win? Generally speaking, the answer is no. What matters more is the salience of the policy or regulation you’re trying to change and whether there is organized opposition on the other side. If your group is the only one lobbying, chances are good that you’ll win. But if the issue is highly salient and you have opposition, your prospects aren’t good, regardless of the size of your bankroll.

[bookmark: Conclusion][bookmark: _bookmark143]Conclusion
Many Americans think that interest groups are powerful manipulators of the American policy process and that they are able to get what they want regardless of the impact on everyone else. Federal direct student loans are seemingly a perfect example: a small number of well-funded lobbyists worked to defeat a policy change that would lower the cost of attending college for most students.
As you have seen, the truth is much more complex. Interest groups represent many different Americans, many of whom are unaware that lobbying occurs on their behalf. Moreover, for many groups, the challenge is to get organized in the first place or scrape together enough resources to start lobbying. These efforts don’t always succeed. Interest groups are more likely to get what they want when their demands attract little public attention and no opposition from other groups. When a group asks for a large or controversial policy change, it stands little chance of success, even if the
group has many members, a large lobbying budget, or an influential leader directing its operation.
The debate over direct student loans exemplifies all of these findings. Although the corporations that stood to lose from the direct loan proposal had significant lobbying operations, the proposal had relatively high salience and was controversial. Conse- quently, legislators’ voting decisions were less likely to be affected by lobbying or other interest group strategies such as electioneering. These lobbying efforts may have helped to inform members of Congress about the details of the proposal or the impact that the change would have on employment in their districts, but there is no evidence that support for these proposals was shaped by lobbying. And although these lobbying efforts delayed the move to direct loans, they did not prevent it.
In sum, while individual lobbying efforts often reflect the efforts of small groups to achieve favored policy outcomes at the expense of the majority, when we look across the entire range of interest group activities a different picture emerges: in the main, interest groups reflect the conflictual nature of American politics and the resulting drive of individuals, groups, and corporations to shape American public policy in line with their policy goals. The average citizen benefits as well as loses from lobbying activities.
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[bookmark: Study Guide][bookmark: _bookmark144]STUDY GUIDE


What are interest groups?
Define interest groups and describe the characteristics of different types of groups. (Pages 252–260)

Summary
Interest groups are organizations that seek to influence government policy by helping elect candidates who support their policy goals and by lobbying elected officials and bureaucrats. Although they are generally viewed with disdain, interest groups are ubiquitous—most organizations have lobbyists working on their behalf—and, under the theory of pluralism, are regarded as fundamental actors in American politics.


Key terms


3. Incontrasttoaconfederation, acentralizedinterestgroup 	.
a. maintains a number of independent chapters
b. often has local chapters competing over resources
c. deploys the group’s resources more efficiently
d. is able to find out what its members want
e. has no weaknesses

4. The practice of moving from government positions to working for interest groups is called 	.
a. interest-group capture
b. the revolving door
c. an iron triangle
d. escalator politics
e. the spoils system

5. Purposive benefits come from 	, while solidary benefits come from 	.
a. working with like-minded people; working to achieve a desired policy goal
b. receiving material goods; working with like-minded people
c. receiving material goods; working to achieve adesired policy goal
d. working to achieve adesired policy goal; receiving material goods
e. working to achieve a desired policy goal; working with like-minded people


Interest group strategies


interest group (p. 252) lobbying (p. 252) centralized groups (p. 253) confederations (p. 253) mass associations (p. 253) peak associations (p. 254)


Practice Quiz Questions

solidary benefits (p. 254) purposive benefits (p. 254) coercion (p. 254)
selective incentives (p. 254) revolving door (p. 256) trade association (p. 258)

Explore the ways interest groups try to influence govern- ment policies. (Pages 260–269)

Summary
Interest groups have two types of tactics for lobbying elected officials. They can attempt to influence politics by taking action in Washington, or they can take action elsewhere. The decision to pursue an inside or outside strategy comes down to the interest group’s resources and which strategy members think will be most effective.


1. In contrast to political parties, interest groups 	.
a. run candidates for office and coordinate activities
b. coordinate the activities of elected officials
c. guarantee that certain candidates appear on electoral ballots
d. directly influence government activity
e. indirectly influence government activity


Key terms
inside strategies (p. 260) outside strategies (p. 260) direct lobbying (p. 260) grassroots lobbying (p. 265)




Astroturf lobbying (p. 265) political action committee (PAC) (p. 266)
527 organization (p. 266)



2. Why is the number of lobbyists increasing?
a. The federal government is growing in size and influence.
b. Lobbying is not closely regulated.
c. Citizens are now more supportive of special interests.
d. Politicians can concurrently serve their terms and work as lobbyists.
e. Interest groups have more money to spend.


Practice Quiz Questions
6. Asking government officials to change policy in line with the group’s goals is 	.
a. revolving door lobbying
b. Astroturf lobbying
c. direct lobbying
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d. indirect lobbying
e. outside lobbying

7. Interest groups generally 	draft legislation; they generally 	provide testimony before committees.
a. do; do
b. do not; do
c. do; do not
d. do not; do not

8. Directly involving interest group members in lobbying efforts is called 	.
a. Astroturf lobbying
b. grassroots lobbying
c. democratic lobbying
d. lobbying through referendum
e. inside lobbying

9. For grassroots lobbying to be effective, 	.
a. only a few pieces of mail are necessary
b. mail must come from all over the country
c. all messages have to have exactly the same appeal
d. letters have to come from constituents
e. letters have to come from prominent officials


How much power do interest groups have?
Evaluate interest group influence. (Pages 269–272)

Summary
It is commonly argued that elected officials are letting interest groups define their agenda. However, the evidence on interest groups does not support these claims: there is no correlation between the amount of money spent on lobbying and a group’s success, nor is there conclusive evidence that group lobbying influences policy. Groups are generally most influential when the issues attract little public attention and when an issue does not have organized opposition.

Practice Quiz Question
10. Interest groups are more likely to succeed when their request has 	salience and when it has 	conflict.
a. low; little
b. high; little
c. low; high
d. high; high
e. high; zero

Suggested Reading
Ainsworth, Scott. Analyzing Interest Groups: Group Influenceon People and Policies. New York: W. W. Norton, 2002.
Baumgartner, Frank, Jeffrey M. Berry, Marie Hojnacki, David C. Kimball, and Beth L. Leech. Lobbyingand Policy Change: Who
Wins, Who Loses, and Why. Chicago: University of Chicago Press, 2009.
Carpenter, Daniel. The Forgingof Bureaucratic Autonomy: Repu- tations, Networks, and Policy Innovationin Executive Agencies, 1862–1928. Princeton, NJ: Princeton University Press, 2002.
Gilens, Martin, and Benjamin Page. Testing Theoriesof American Pol- itics: Elites, Interest Groups, and Average Citizens. Princeton, NJ:
Princeton University Press, 2014.
Kollman, Kenneth. Outside Lobbying: Public Opinionand Interest Group Strategies. Princeton, NJ: Princeton University Press, 1998.
Olson, Mancur. The Logicof Collective Action, 2nded. Cambridge, MA: Harvard University Press, 1971.
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[bookmark: Part III: Institutions ][bookmark: 10. Congress ][bookmark: _bookmark145]Congress
Who does Congress represent?

[image: ]Early in March 2014, the casual observer reading the headline “Senate Approves McCaskill Sexual Assault Bill in 97–0 Vote” may have reasonably assumed that there was massive bipartisan agreement on this important issue.1 However, dig- ging past the headline would have revealed bruising partisan (and intraparty) conflict. Despite the unanimous support for the compromise bill in the Senate, the House declined to take up the bill, with then-Speaker John Boehner saying he wanted to see how previous reforms worked out: “I don’t frankly see any rea- son at this point for any further action to be taken.”
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)A 2013 Pentagon report showed that 26,000 troops had “unwanted sexual contact” in 2012, comprising 6.1 percent of active-duty women and 1.2 percent of active-duty men. This was a 37 percent increase in incidents of unwanted sexual contact compared with such incidents in 2010 and more than eight times the 3,374 sexual assaults reported in 2010.2 The report led to an outcry in Congress, with two senators, Claire McCaskill (D-MO) and Kirsten Gillibrand (D-NY), providing alternative plans. Both bills provided much stronger pro- tections for victims of sexual assaults by removing the “good soldier” defense (a defense that takes an accused soldier’s good military record into account even if it is unrelated to the alleged crime) and strengthening prosecutors’ role in advising commanders on whether to go to court martial. But Senator Gilli- brand pushed for an even stronger overhaul that would have removed prose- cutions for sexual assaults from the military chain of command, while Senator McCaskill did not. This difference led to a protracted battle that lasted nearly a year and isolated McCaskill as the only one of the 16 Democratic women senators to vote against Gillibrand’s bill.3 Nonetheless, as we noted earlier, McCaskill’s version of the bill was the one that passed by a unanimous vote in the Senate. While supporters of the stronger reforms were disappointed, this case shows that even on a deeply conflictual issue such as how to address the problem of sexual assaults in the military it is possible to find common ground and a compromise that can win the support of a nearly unanimous majority in the Senate and perhaps at some point the House.
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CHAPTER GOALS
Explain how members of Congress represent their constituents and how elections hold members accountable. pages 278–291
Examine how parties, the committee system, and staffers enable Congress to function. pages 291–300

Trace the steps in the legislative process.
pages 301–307

Describe how Congress ensures that the bureaucracy implements policies correctly. pages 307–308















Kirsten Gillibrand (D-NY) greets panel members testifying at a Senate hearing on sexual assault in the military. Senator Gillibrand is trying to change how the Pentagon handles the increase in sexual
assaults.Here, Gillibrand shakes hands with air force lieutenant general Richard Harding before greeting army lieutenant general Dana Chipman, who is next to him.

[bookmark: What Congress Does][bookmark: Congress and the Constitution][bookmark: _bookmark146]The essential nature of conflict and compromise in the legislative process is not very well understood by the general public. Americans often view the type of wheeling and dealing that is necessary to reach compromises as improper and wonder why there is so much conflict. A typical sentiment is, “Why does there have to be so much partisan bickering? Can’t they just implement the best solutions to our problems?” Many don’t even attempt to understand the legislative process and the nature of conflict and com- promise because it seems hopelessly complex. Anyone who has watched congressional debates on C-SPAN knows that legislative maneuvers can make one’s head spin, and the discussions can seem mind-numbing.
In this chapter, we show that the basic characteristics of Congress are straight- forward and that the motivations that guide members’ behavior and the way that Congress works are transparent. This chapter argues that members’ behavior is driven by their desire to respond to constituent interests (and the closely related goal of reelection) and is constrained by the institutional structures within which they operate (such as the committee system, parties, and leadership). At the same time, members try to be responsible for the broader national interests, which are often at odds with their constituents’ interests and, subsequently, the goal of reelection.
This tension between being responsible and responsive is a source of conflict and requires members of Congress to make tough decisions, often involving political trade- offs and compromises. Should a House member vote for dairy price supports for her local farmers even if it means higher milk prices for families around the nation? Should a senator vote to subsidize the production of tobacco, the biggest cash crop in his state, despite the tremendous health costs it imposes on millions of Americans? Should a member vote to close a military base, as requested by the Pentagon, even if it means the loss of thousands of jobs back home? These are difficult questions. On a complex issue such as how best to deal with sexual assaults in the military, there is no obvious “responsible” solution and fair-minded people can disagree. These disagreements take on a partisan edge, as most Republicans favor maintaining the chain of command while most Democrats do not, which obviously leads to conflict.
This chapter begins by examining the constitutional underpinnings of the represen- tational tensions Congress must address. After exploring different ways of understand- ing representation, we describe Congress’s image problem, the incumbency advantage, and Congress’s central institutional features. We conclude by considering some poten- tial reforms that might make Congress work better. How can members of Congress best serve the collective interests of the nation while also representing their local constit- uents? How do the institutions of Congress, such as committees and political parties, help members pursue their goals? What did the Founders envision as the proper role for Congress within our political system?
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[image: ]EXPLAIN HOW MEMBERS OF

What Congress does
 (
CONGRESS REPRESENT THEIR 
CONSTITUENTS AND HOW ELECTIONS
 
HOLD
 
MEMBERS 
ACCOUNTABLE
)Congress and the Constitution
Congress wasthe“firstbranch” early inournation’s history. The Constitutionspeci- fiedfor Congressavastarray of enumeratedpowers, including regulating commerce, coining money, raising andsupporting armies, creating thecourts, establishing post officesandroads, declaring war, andlevying taxes(see Article I, Section 8, of the Con- stitutionintheappendix). Thepresident, incontrast, was givenfew explicitpowers

andplayedamuchless prominentroleearly inourhistory. Furthermore, many of Congress’s extensivepowers camefromitsimplicitpowers, whichwererootedinthe elastic clauseof Article I of the Constitution, whichgives Congress thepower“to make all Lawswhichshall benecessary andproperforcarrying into Executiontheforegoing Powers.”
Thecompromisesthatgaveriseto Congress’sinitial structurereflectedanattempt toreconcilethecompeting interestsoftheday (largeversussmall states, northernver- sussoutherninterests, andproponentsof strong national powerversusstatepower). Thesecompromisesincludedestablishing asystemof bicameralism—thatis, abicam- eral (two-chambered) institutionmadeupof apopularly elected Houseanda Senate chosen by state legislatures—allowing each slave to count asthree-fifths of aperson for purposesof apportionment for the House, andsetting longerterms for senators(six years) thanfor Housemembers(two years).
But these compromises also laid thefoundation for the split loyalties thatmem- bersof Congresshavebetweentheirlocal constituenciesandthenation’sinterests.
Althoughthe Foundershopedthat Congresswouldpasslegislationemphasizing the national goodoverlocal interests, they alsorecognizedtheimportanceof local constit- uencies. Thus, thetwo-year House term was intended to tie legislators to public senti- ment. Ingeneral, the Foundersviewedthe Senate asthe more likely institutiontospeak for thenational interests; itwasintendedtocheckthemoreresponsiveandpassionate House. Becausesenatorswereindirectly elected andservedlonger termsthan House members, the Senate was more insulated fromthepeople. A famous (althoughmaybe fictional) story thatpointsoutthedifferencesbetweenthe Houseand Senateinvolves anargumentbetween George Washingtonand Thomas Jefferson. Jeffersondidnot
think the Senatewasnecessary, while Washingtonsupportedhaving twochambers. During theargument, Jeffersonpouredsomecoffeehewasdrinking intohissaucer. Washington askedhimwhy hehaddoneso. “Tocool it,” replied Jefferson. “Evenso,” said Washington,“wepourlegislationintothesenatorial saucertocool it.”
Thisideaof amoreresponsible Senatesurvivedwell intothetwentiethcentury, evenafterthe Seventeenth Amendmentin 1913 allowedthedirect, popularelection of senators. Today the Senateisstill moreinsulatedthanthe House. Becauseof the
six-year terms of senators, only one-third of the 100 Senate seatsare contested in each election, whileall 435 Housemembersare elected every two years. However, differ- ences between the House’sand Senate’s representational roles havebecome muted, assenatorsseemtocampaignforreelection 365 daysayear, every year, justlike House members.4 This“permanentcampaign” meansthatsenatorsarelessinsulatedfrom electoral forcesthanpreviously.
Therelationshipbetweenthepresidentand Congresshasalsoevolvedsignificantly. Congress’srootsingeographic constituenciesmadeitwell suitedforthepoliticsof the nineteenthcentury. Early in U.S. history, several greatpresidentslefttheirmarkon national politics (George Washington, Andrew Jackson, and Abraham Lincoln, among others), but Congressdominatedmuchoftheday-to-day politics, whichrevolved aroundissuessuchasthetariff (taxesonimportedorexportedgoods), slavery, and internal improvementssuchasbuilding roadsandcanals. Giventhetendency to address these issues with patronage andthe pork barrel—thatis, jobsandpoliciestar- geted tobenefitspecific constituents—Congresswasbettersuitedforthetaskthanthe president was.
Beginningaroundtheturnof thetwentiethcentury andacceleratingwiththe New Deal of the 1930s(whichestablished modern social welfareandregulatory pol- icies), thescopeofnational policy expandedandpoliticsbecamemorecenteredin Washington. Withthisnationalizationof politicsandtheincreasing importanceof national security issues, thepresidentassumedamorecentral policy-making role.

bicameralism
Thesystemof having twochambers withinonelegislativebody, like
[image: ]the Houseand Senateinthe U.S. Congress.
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The founders viewed the House as more passionate than the Senate, or as the “hot coffee” that needed to be cooled in the “saucer” of the Senate. This perception probably
did not include coming to blows over differences in policy as Congressmen Albert G. Brown and John A. Wilcox did in 1851 about whether Mississippi should secede from the Union.





pork barrel
Legislativeappropriationsthat benefitspecific constituents, createdwiththeaimof helping local representativeswinreelection.
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The American Republic will endure until the day Congress discovers that it can bribe the public with the public’s money.
—Alexis de Tocqueville

[bookmark: Congress Represents the People (Or Tries][bookmark: _bookmark147]However, thetensionsbetweenrepresenting local versusnational interestsremain essential inunderstanding thelegislative process andthe relationship between mem- bersof Congressandtheirconstituents.
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Suppose you were an idiot. And suppose you were a member of Congress. But I repeat myself.
—Mark Twain







DID YOU KNOW?
$1.1 million
wastheaveragenetworthof
membersof Congressin 2014. More than halfofallmembersof Congress aremillionaires(274 of 535).
Source: Center for Responsive Politics




descriptive representation
Whenamemberof Congressshares thecharacteristics(suchasgender, race, religion, orethnicity) of hisor her constituents.

substantive representation
Whenamemberof Congress representsconstituents’ interestsand policy concerns.

trustee
A memberof Congresswho representsconstituents’ interests whilealsotaking intoaccount national, collective, andmoral concernsthatsometimescause
themembertovoteagainst
thepreferenceof amajority of constituents.

delegate
A memberof Congresswholoyally representsconstituents’ direct interests.

Congress represents the people (or tries to)
Americanshavealove–haterelationshipwith Congress—thatis, wegenerally loveour own member of Congress, but we hate the Congress asa whole. Well, “hate” isa strong word, butasweshow laterinthissection, individual membersof Congressroutinely haveapproval ratings 30 to 40 pointshigherthantheinstitution’s. Onepoll foundthat members of Congresslandedfifthfromthebottominaranking of 26 professionsin termsof perceivedhonesty andethical standards.5A morewhimsical poll by Public Policy Polling askedrespondents questionssuchas“What doyouhaveahigheropinion of, Congressorrootcanals?” Rootcanalswonhandily, 56 to 32 percent. Congress was
alsolesspopularthanheadlice, traffic jams, cockroaches, and Donald Trump, butnar- rowly beat out Lindsay Lohan andhadacomfortablemarginoverthe Ebolavirus, the Kardashians, andmethlabs.6 Why is Congresssounpopular? How domembersof Con- gresstry torepresenttheirconstituents? Andhow doelectionsinfluencethisimportant dynamic?
It may seem obvious why members of Congressarecalledrepresentatives, butthat role ismore complex thanyoumightimagine. Factors thatinfluencethiscomplexity includethedifferentwaysinwhichthememberscanrepresentthecitizenswhoelected themtoofficeandthedifferentcharacteristics, desires, andneedsofthedistrictpopu- lations thateachmemberrepresents.
Types of Representation Let’sexaminethetwobasic relationshipsbetweencon- stituents andtheirmember of Congress: descriptive representation and substantive representation. Theformerisrootedinthepolitician’ssideof therelationship: Does thememberof Congress“looklike” hisorherconstituentsindemographic orsocio- economic terms—for example, African American, Latino, or white; male or female; Catholic, Protestant, orsomeotherreligion; middle-classorupper-class? Many peo- plebelievethatsuch descriptive representation isadistinctvalueinitself. Having positiverolemodelsforvariousdemographicgroupshelpscreategreatertrustinthe system. Moreover, therearebenefitsfrombeing representedby someonewhoshares something asbasic asskincolorwithconstituents.
Descriptiverepresentationisalsorelatedtotheperceivedresponsivenessof a member of Congress. Ingeneral, constituents reporthigherlevelsof satisfaction with representatives who are of the same racial or ethnic background asthe constituents
themselves.7 If youdoubtthatdescriptiverepresentationmakesadifference, askyour- self whetheritwouldbefairif all 435 Housemembersand 100 senatorswerewhite, male Protestants. Althoughthedemographicsof Congressareconsiderably more diversethanthis, thelegislaturedoesnotcomecloseto“looking likeus” onanation- widescale(seethe What Dothe Numbers Say? feature).
More important than a member’s race, gender,  or  religion,  many  people  argue, is the substance of what that person does. Substantive representation moves beyond appearances to specify how the member serves his or her constituents’ interests. Two long-standing models of representation are (1) the trustee, who represents the con- stituents’ interests from a distance, weighing numerous national, collective, local,
and moral concerns; and (2) the delegate, who carries out the direct desires of the vot- ers. In a sense, trustees are more concerned with being responsible and delegates are more interested in being responsive.
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Racial and Ethnic Composition of Congress

White	Latino (any race)	African American
Asian American	Other

in Congress
Compared with a generation ago, the number of women and racial and ethnic minorities in Congress has increased. Buton these dimensions, how representative of the people is Congress? How close does Congress come to “looking like us”? Whatdo the numbers say?
Sources: U.S. Census; Congressional Research Service
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Think about it
· Which comes closer to “looking like us,” the House or the Senate?
· How could having more women or racial and ethnic minorities in Congress affect legislation and policy decisions?
· Latinos now make up the largest ethnic minority in the United States, yet they still lag behind African Americans in terms of representation in the House. Why do you think this is?
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politico
A memberof Congresswhoactsasa delegate onissuesthatconstituents careabout(suchasimmigration reform) andasatrusteeonmore- complex orless-salientissues(such assomeforeignpolicy orregulatory matters).
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Members of Congress spend a good deal of time in their districts, developing relationships with constituents. Here, Representative Jason Chaffetz (R-UT) meets
constituents after a town hall meeting. @jasoninthehouse




















casework
Assistanceprovidedby members of Congresstotheirconstituentsin solving problemswiththefederal bureaucracy oraddressing other specific concerns.

Trustees, by definition, will dowhatthey thinkisinthebestlong-terminterestsof
theirconstituentsandthenation, eventhoughitmay meanvoting againsttheirconstit- uents’ immediatewishesandrisking defeatinthenextelection. Delegates, incontrast, do nothavetoworry aboutangering voters becausethey simply do whattheirconstitu- ents want. Truthbetold, thetrustee/delegate distinctionis mostly importantasatheo- retical pointof departurefortalking aboutrepresentationroles. Nearly all membersof Congressactliketrusteesinsomecircumstancesandlikedelegatesinothers. A third model of representation is the politico, who ismore likely to actasadelegate on issues
thatareespecially importanttohisorherconstituency (suchasimmigrationreform) but ismore likely to actasatrustee on issues that constituents don’tfeel strongly about or on very complex issues (such assomeforeign policies). Therefore, thecrucial com- ponentof representationisthenatureof theconstituency andhow thememberof Con- gressattemptstobalanceandrepresentconstituents’ conflicting needsanddesires.
The Role of the Constituency Most votersdonot monitor theirrepresentatives’ behaviorclosely. Canrepresentationwork if votersarenotpaying attention?  Members of Congressbehaveasif voters were paying attention, even whenconstituentsare inattentive. Incumbentsknow thatatelectiontimethechallengersmay raiseissues
thatbecomeimportantafterthepublic thinksaboutthem, sothey try todeterchal- lengers by anticipating whattheconstituentswould want if theywerefullyinformed.8 Forexample, thepublic didn’tknow muchaboutthe FBI’sinability tohackintolocked phones, butitbecame anissueinthe 2016 electionswhen the FBItriedtoforce Appleto allow themtoaccessaphoneusedby asuspectinthe San Bernardinoshootings. Savvy incumbentswouldhavetriedtostakeoutapositionconsistentwithwhatthevoters would want before astrong challengerraisedtheissueinacampaign.
Anotherway to examinetherepresentative–constituency relationship is to look at differences across districts. How do districts vary? First, they differinsize: Senate “districts”(thatis, states) vary interms of bothareaandpopulation. Housedistricts all haveabout 745,000 people, butthey vary tremendously ingeographic size. Dis-
[image: ]tricts also differinterms of who lives thereandwhatthey want from government.
Becausedistrictsaresomultifaceted, thelegislatorsthey elect differfromoneanotheraswell. Regardlessof theoffice, most voterswanttoelectsomeonewhosepolicy positionsare close to theirs. Asa result, legislators tend to reflect thecentral tendencies of theirdistricts. At one level, electing alegislature that“thinkslike America” soundsgood: if legislatorsactand
thinkliketheirdistricts, thenthelegislaturewill containagood mixtureof theinterestsrepresenting thecountry orstate. But finding anacceptablecompromiseisnoteasy. Weelectlegis- lators to getthings done, but they may beunable to agree on anything becausetheirdisagreementsaretoofundamental to bridge. For example, the country is sharply divided on abortion rights, asarethe House, the Senate, andmoststatelegislatures. Thefactthatlegislatorshavenotcometoadecisiononthis issueis nosurprise: justascitizensdisagree, sodotheirelected representatives.
Despite the vast differences among congressional constituencies, voters nation- wide want many of the same things: a healthy economy, a safe country (in terms of national defense and local crime), good schools, and effective and affordable health care. As Figure 10.1 shows, citizens clearly want their elected officials to get them
a fair share of the federal pie and to do casework for the district—that is, help their
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[bookmark: Members of Congress Want to Keep Their J][bookmark: _bookmark148]What Do People Want from Congress?
Members of Congress are often criticized for being out of touch with their constituents. Based on a USA Today poll, Americans seem to want their congressional members to vote in line with their constituents’ views, to work across party lines, and to spend more time in the district rather than Washington, D.C. But what happens if these goals conflict? What if the member represents a very partisan district where the majority does not want her to work with the other party? Also, is there no room for a trustee who follows her conscience and sticks to her principles?

FIGURE 10.1
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Don’t know/no opinion	6
Source: “Divided We Still Stand—And Getting Used To It,” USA Today, www.usatoday.com (accessed 4/11/14).





constituents to solve bureaucractic problems or address specific concerns related to government. But survey respondents show little interest in having their representa- tives “spend more time in Washington” and would rather have them spend time at home. Thus, responsibilities for national interests may be more difficult for mem-
bers of Congress to explain to their constituents.

Members of Congress want to keep their jobs
Members’ relationship totheir constituentsalsomustbeunderstoodwithinthe context oftheirdesiretobereelected. Political scientist David R. Mayhewarguesthatreelec-
tionmustcomefirst.9 Membersof Congresscertainly holdmultiplegoals, including making goodpolicy; butif they cannotmaintaintheirseats, thenthey cannotattain othergoalswhileinoffice.
Afterassuming thatreelectioniscentral, Mayhew asksthisquestion: “Membersof Congressmay beelectorally motivated, butaretheyinapositiontodoanything about it?”10 Althoughindividual membersof Congresscannotdomuchtoalternational


electoral connection
Theideathatcongressional behavior is centrally motivatedby members’ desire forreelection.

[image: ]


Senator Mark Kirk (R-IL) is shown here campaigning for reelection. A Republican in a heavily Democratic state, Kirk lost to his Democratic challenger, Tammy Duckworth. @MarkKirk


































incumbency advantage
Therelativeinfrequency withwhich membersof Congressaredefeatedin theirattemptsforreelection.

economic or political forces, they can control their own activities inthe House or Sen- ate. Theimportanceof the electoral connection inexplaining members’ behavior seemsespecially clearformarginal incumbentswhoareconstantly trying toshoreup theirelectoral base, butevenincumbentsin“safe” districtsrealizethattheirjobsecu- rity isnotguaranteed.
Mayhew outlines three ways thatmembers of Congress promote their chances for reelection: advertising, credit claiming, andposition taking. Each approach shapes
theway membersrelatetotheirconstituents. “Advertising” inthiscontextrefersto appeals or appearances without issue content thatgetthemember’s name infront of the public inafavorable way. Advertising includes “working thedistrict,” such as
attending town meetings, appearing inaparade, orsending lettersof congratulation for graduations, birthdays, oranniversaries. Membersof Congressalsospendafair amountof timemeeting withconstituentsin Washington, D.C.
[image: ]Thesecondactivity,“creditclaiming,” involvesthememberof Con- gresstaking creditforsomething of valuetothevoter—mostcommonly, pork-barrel policiestargetedtobenefitspecific constituentsorthedis-
trictasawhole. Anothersourceof creditclaiming iscaseworkforindi- vidual constituentswhorequesthelpwithtaskssuchastracking downa
lost Social Security checkor expediting theprocessing ofapassport. This activity, likeadvertising, hasbothdistrict-basedand Washington-based components.
“Position taking” referstoany public statement—such asaroll call vote, speech, editorial, orpositionpaper—aboutatopic of interestto constituentsorinterestgroups. Thismay bethetoughestaspectof a member’s job, becauseonmany issuesthe member is likely toalienate a certain segment of thepopulation no matter what position he or she takes. Memberstry toappeal tospecific audienceswithintheirdistrict.
For example, whilespeaking tothe Veteransof Foreign Warsmembers mightemphasizetheirsupportforaparticularnew weaponsprogram, butinmeetings withcollegestudentsthey mighthighlighttheiroppositiontothe NSA’scollectionof millionsofphonerecords.
Thefocusonreelectionhassomecosts, twoof whichreflectwidespreadpublic opin- ion. First, the perception that Congresshasgranteditself toomany special privileges
aimedatsecuring reelection(suchasfunding forlargestaffsandtheprivilegeof send- ing mail atnocost) leadstoharshcriticism. Second, thereisconcernthatmembers’
timespentactively campaigning takestimeaway fromtheresponsibilitiesof enacting laws and overseeing theirimplementation. Another cost is thepossibility of passing contradictory policiesinanefforttosatisfy diverseinterestgroups.
The Incumbency Advantage Thedesiretobereelectedinfluences Housemem- bers’ andsenators’  behaviorbothinthedistrictandin  Congress.  Aswehavemen- tioned, incumbentslookforopportunitiestoshoreupsupportforthenextelection, and theirsuccessatpleasing constituentsproduceslargeelectionrewards. As Figure 10.2 shows, few members aredefeated in reelection races. Thisisknown asthe incumbency advantage. Inthepasttwodecades, incumbentreelectionrateshavebeennearrecord highlevels, with 95 to 98 percentof Houseincumbentswinning.11 Forexample, in 2008, inanelectionthatmany calledtransformational, 95 percentof  Houseincumbentswere still reelected. Althoughthe Democratspickedupsomeseatsinthe Senate, reelection remainedthenormthereaswell. Eveninthe“tsunami” electionof 2010, inwhich Republicansmadethelargestgainsinthe Housesince 1948, picking up 63 seats, 86
percentof incumbentswereelected. Why areincumbentssosuccessful? Scholarshave offeredseveral reasonsforthisincumbency advantage.
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)In the District: Home Style Oneexplanationfortheincreasing incumbency advan- tageisrootedinthediversity ofcongressional districtsandstates. Membersof Con-
gresstypically respondtothediversity intheirdistrictsby developing anappropriate home style—away of relating tothedistrict.12 A homestyleshapestheway members allocateresources, theway incumbentspresentthemselvestotheirdistrict, andthe way they explain theirpolicy positions.
Given the variation among districts, members’ home styles vary aswell. Insome
rural districts, it is importantforrepresentativestohavelocal rootsandvotersexpect extensive contactwithmembers. Urbandistricts expect adifferentkindof style.
Becausethey haveamoremobilepopulation, votersthereexpectlessdirectcontact andplacemoreemphasisonhow theirelectedmembersof Congressexplaintheirpol- icy positions.
Incumbency advantagemay beexplainedinpartby theskill withwhichmembers havecultivatedtheirindividual homestylesinthelasttwodecades. Membersspend more time at home andlesstime in Washingtonthanwastrueageneration ago. This familiarity withvotershashelped themremaininoffice. Table 10.1 showshow one member, Senator Tammy Baldwin, spent hertime in Washingtonandinherdistrictas a Housemember.
Campaign Fund-Raising Raising money isalsokey tostaying inoffice. Incumbents need money topay forcampaignstaff, travel, andadvertising. It takesatleast$1 million tomakeacrediblechallengetoanincumbentinmostdistricts, andinmany areaswith expensive mediamarketstheminimum pricetag is$2 millionormore. Few challengers

TABLE 10.1

Typical Workdays for a Congressional Representative
Members of Congress are generally busy from morning until late at night, both in Washington, D.C., and in their districts, attending meetings and events. This is the actual schedule from Tammy Baldwin when she represented Wisconsin’s 2nd congressional dis- trict in the House.



In Washington, D.C. (votes scheduled throughout the day)
9:15–9:45	Office time
9:45–10:00	Caucus, Democratic members, Subcommittee on Energy and Environment on markup legislation 10:00–12:00	Markup H.R. 3276, H.R. 3258, H.R. 2868, Subcommittee on Energy and Environment 11:30–11:45	Step outside markup to meet with constituents on specifics of health care reform legislation 12:00–12:15	Travel to Department of Justice
12:15–1:15	Lunch with Attorney General Eric Holder
1:30–1:45	Meet with health care CEO on specifics of health care reform legislation 2:00–3:00	Meet with members who support single-payer health care amendment 3:00–4:30	Markup H.R. 3792, Subcommittee on Health
4:30–5:30	Office time
5:30–6:00	Caucus, Democratic members, Energy and Commerce Committee on financial services bill
6:00–6:30	Meet with legislative staff
6:30–7:00	Meet with chief of staff
7:00–7:50	Office time
8:00–10:00	Dinner with chief of staff and political adviser
In the District
7:00 ET–8:00 CT	Fly from Washington, D.C., to Madison, WI
8:15–10:30	Free time at home
10:30–10:40	Phone interview with area radio station on constituent survey, health care reform, and upcoming listening session
12:15–12:25	Travel to office
12:25–1:00	Office time, edit/sign correspondence 1:00–1:20	Travel to Madison West High School 1:30–1:55	Remarks at school plaza dedication ceremony 2:00–2:30	Travel to Stoughton, WI
2:45–5:00	Listening session (originally scheduled for one hour but continued until all present could speak)
5:00–5:40	Travel home
5:15–5:20	Phone interview with University of Wisconsin student radio station
6:15–6:45	Travel to Middleton, WI
7:00–8:00	Attend and give brief remarks at NAACP annual banquet
8:05–8:25	Travel home

Note: The authors would like to thank then-Representative Tammy Baldwin and her press secretary, Jerilyn Goodman, for sharing this information. Ms. Goodman emphasized that there really isn’t a “typical day” for a member but said that these two days illustrate the workload. Baldwin was elected to the U.S. Senate in 2012.
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canraisethatmuchmoney. Thegapbetweenincumbentandchallengerspending has growndramatically inthepastdecade, withincumbentsnow spending aboutthree
timesasmuchaschallengers. Incumbentshavefargreaterpotential toraisevastsums of money, in part because PACsareunwilling torisk alienating anincumbentby donat- ing tochallengers. (Formoreoncampaignfinance, see Chapters 8 and 9.)
Money alsofunctionsasadeterrent topotential challengers. A sizable reelection fundsignalsthatanincumbentknowshow toraisemoney andwill runastrong cam- paign. Theaimistoconvincewould-bechallengersthatthey haveaslimchance of beating theincumbent—andtoconvincecontributorsandparty organizationsthat
there’snopointintrying tosupportachallenger. Thispointiscrucial inexplaining incumbency advantagebecauseitisnearly impossibleforaweak challengertobeatan incumbent. Considerthatonly 10 to 15 percentof challengersinatypical electionyear haveany previouselectiveexperience; whensuchahighproportionofchallengersare amateurs, it isnotsurprising thatsomany incumbentswin.
Constituency Service Anotherthing incumbentsdotogetreelectedis“worktheir districts,” taking every opportunity tomeetwithconstituents, listentotheirconcerns, andperformcasework (helping constituentsinteractwithgovernmentprogramsor agencies). Highlevelsof constituency servicemay helpexplainwhy someincumbents havebecomeelectorally secure.
Members of Congresslovedoing constituency servicebecauseitisaneasy way to make voters happy. If amember canhelpa constituent solve a problem, thatperson will bemorelikely tosupportthememberinthefuture.13 Many votersmightgivetheincum- bentsomecreditsimply forbeing willing tolisten. Therefore, mostmembersdevote
a significant portionof theirstaff toconstituency service, publishnewslettersthat touttheirgooddeedsonbehalf ofconstituents, andsolicitcitizens’ requestsforhelp throughtheirnewslettersandwebsites.
Thiscombinationof factorsgivesincumbentssubstantial advantagesovercandi- dates who mightrunagainstthem. By virtue of theirposition, they canhelp constit- uentswhohaveproblemswithanagency oraprogram. They attractmediaattention becauseof theiractionsinoffice. Andthey usetheirofficial positionasaplatformfor raising campaigncash. Finally, mostincumbentsrepresentstatesordistrictswhose



DID YOU KNOW?
Onaverage,   Houseincumbentsspent
$1,504,038
oncampaignsin 2016. Theaverage
Senateincumbentraised$12,283,715. Thisiscomparedwith$211,371 and
$1,479,910 for theaverage Houseand Senatechallengers.
Source: Opensecrets.org
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[image: ]House Speaker Paul Ryan (R-WI) with his constituents at a “listening session” in Kenosha, Wisconsin.
@SpeakerRyan









redistricting
Re-drawing thegeographic boundariesof legislativedistricts. Thishappensevery 10 yearstoensure thatdistrictsremainroughly equal in population.

apportionment
Theprocessof assigning the 435 seatsinthe Housetothestatesbased onincreasesordecreasesinstate population.






























gerrymandering
Attempting tousetheprocessof re-drawing districtboundariesto benefitapolitical party, protect
incumbents, orchangetheproportion of minority votersinadistrict.

partisan balance (thenumber of likely supporters of their party versusthenumber likely toprefertheotherparty) isskewedintheirfavor—if itweren’t, they probably wouldn’thavewontheseatinthefirstplace.
Redistricting Connects Representation and Elections Theshapeandmakeup of congressional districts arecritical to understanding representation in Congress and theelectoral connection. Districtboundariesdeterminewhoiseligibletovoteinany givencongressional race, andtheseboundariesarere-drawnevery 10 years, aftereach national census. Redistricting is thetaskofstatelegislatures. Itsofficial purposeisto ensure that districtsareroughly equal inpopulation, whichinturn ensures that every vote countsequally indetermining thecompositionof thelegislature.
Districtpopulationsvaryovertimeaspeoplemovefromstatetostateorfromonepart ofastatetoanother. Atthenationallevel, statesgainorloselegislativeseatsaftereach census through a process called apportionment, which isthe process of dividing the fixednumberof Houseseats(435) amongthestatesbasedonincreasesanddecreasesin state populations. Thus, states growing thefastest gain seatsand states thatarenot grow- ingasfastloseseats(forexample, afterthe 2010 census Texasgainedfourseatsin Con- gresswhile Ohiolosttwo). Theonelegislaturein Americathatisnotredistrictedisthe
U.S. Senate, whichhastwolegislatorselectedperstate, thusgivingvotersinsmallstates proportionally moreinfluencethanthoseinlargestateswhenitcomestothe Senate.
Intheory, redistricting proceedsfromasetof principlesthatdefinewhatdistricts should look like. Onecriterion is thatdistricts should be roughly equal inpopulation based on the principles of “one-person, one-vote” established by the Supreme Court inthe 1960s.14 They shouldalsoreflect“communitiesof interest” by grouping like- mindedvotersinthesamedistrict. Therearealsotechnical criteria, including com- pactness (districts should not have extremely bizarre shapes) and contiguity (one part ofadistrictcannotbecompletely separatedfromtherestofthedistrict). Mapmakers alsotry torespecttraditionalnaturalboundaries, avoidsplitting municipalities, pre- serveexisting districts, andavoiddiluting thevoting powerof racial minorities.
Partisan Redistricting Althoughtheprincipleslistedhereareimportant, they are not the driving forceinthe redistricting process. Inmoststates, the state legislature drawsdistrictboundariesandthemajority party triestodraw districtsthatwill give thegreatestadvantagetocandidatesfromtheirparty. Supposea Democratholdsa stateassembly seatfromanurbandistrictpopulatedmainly by citizenswithstrong Democratic Party ties. Afteracensus, the Republican-dominatedstatelegislature
develops anew planthatextendstherepresentative’sdistrictintothesuburbs, claim- ing thatthechangecounteractspopulationdeclineswithinthecity by adding suburban voters. However, thesesuburban voters will likely be Republicans, thusincreasing the chance thatthe Democratwill facestrong oppositioninfuture electionsand maybe lose hisorherseat. Suchchangeshaveanimportantimpactonvotersaswell. Voters whoare“shifted” toanew districtby achangeinboundariesmay beunabletovotefor
theincumbentthey havesupportedforyearsandmay insteadgetarepresentativewho doesn’t sharetheirviews.
Incongressional redistricting, areductioninthenumberof seatsallocatedtoastate canleadtodistricting plansthatputtwoincumbentsinthesamedistrict, forcing them to runagainst each other. Incumbentsfrom one party usethese opportunities to defeat incumbentsfromtheotherparty. Bothpartiesusethistechniqueandothertoolsof cre- ative cartography togainpartisanadvantage.
Attemptstousetheredistricting  processforpolitical  advantagearecalled gerry-
mandering. Thetermisnamedafter Elbridge Gerry, anearly Massachusetts House member andgovernor, vicepresidentunder James Madison, andauthor of oneof the
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Types of Gerrymanders

NUTS
& BOLTS 10.1




We have learned that the redistricting process is a powerful tool politicians can use to help their party, or individual members, win and maintain seats in Congress. Let’s look at two key types of gerrymandering.

Partisan gerrymanders
Elected officials from one party draw district lines that benefit candidates from their party and hurt candidates from other parties. This usually occurs when one party has majorities in both houses of the state legislature and occupies the governorship and can therefore enact redistricting legislation without input from the minority party.


Racial gerrymanders
Redistricting is used to help or hurt the chances of minority legislative candidates. The Voting Rights Act (VRA) of 1965 mandated that districting plans for many parts of the South be approved by the U.S. Department of Justice or a
Washington, D.C., district court. Subsequent interpretations of the 1982 VRA amendments and Supreme Court decisions led to the creation of districts in which racial minorities are in the majority. The aim of these majority-minority districts was to raise the percentage of African-American and Latino elected officials.







Redistricting
The new 9th district	       	

Previous Districts 10th—Dennis Kucinich 13th—Betty Sutt 9th—Marcy Kaptur

Chicago







After the 2010 census, Ohio lost two seats in Congress (see our discussion of apportionment on page 288). Republicans controlled the redistricting process and wanted the loss of seats to come from
the Democrats. So the Republicans drew a new 9th congressional district that
cut across the districts of three existing Democratic members of Congress.
Obviously only one could win the Democratic primary—that happened to be Marcy Kaptur. Democrats Kucinich and Sutton had to leave Congress.


The new 4th congressional district


Illinois’s 4th congressional district is a clear example of racial gerrymandering. The district has a very odd shape, but it incorporates two heavily Latino areas. (The northern part has a high Puerto Rican population and the southern part is largely Mexican; both areas are heavily
Democratic.) This district is a stronghold of Democrat Luis Gutierrez, who is of Puerto Rican descent, and is seen as a safe district for Democrats.
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FIGURE 
10.3
North Carolina Redistricting, 1992
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)original partisan redistricting plans (including adistrict withathin, winding shape resembling asalamander). Inadditiontothepartisangerrymanders discussedearlier, Nuts & Bolts 10.1 givesexamplesof redistricting strategies.
Racial Redistricting Redistricting may yieldboundariesthatlook highly unusual, especially whensucheffortsaddresspopulationgroupsbasedonrace. During the 1992 redistricting in North Carolina, the Justice Departmenttoldstatelegislatorsthatthey needed tocreatetwodistricts withmajority populations of minority voters(called majority-minority districts). Figure 10.3 showstheplantheyenacted, inwhichthedis- trictboundarieslooklikeapatternof spiderwebsandinkblots. Moreover, oneof the districtshadpartsthatendedupbeing only aswideas I-85, following thehighway off an exit ramp, overabridge, anddowntheentrancerampontheotherside. Thismovepre- vented the I-85 districtfrombisecting thedistrictitwastraveling through, whichwould haveviolatedthestatelaw requiring contiguousdistricts.
The North Carolinaexampleshowshow convolutedredistricting planscan become. Partof thecomplexity isduetotheavailability of censusdatabasesthat enable linedrawerstodividevotersasclosely asthey want, moving neighborhood by neighborhood, even house by house. Why bother withthislevel of detail? Because redistricting influenceswhogetselected; it isactivepoliticking initsmostfunda- mental form. The North Carolinaplanwasultimately declaredunconstitutional by
the Supreme Court—aruling thatopenedthedoorfordozensof lawsuitsaboutracial redistricting. (See thediscussion in Chapter 5 of the Voting Rights Act of 1965 andthe more recent Supreme Courtrulingsonracial redistricting, especially the 2013 casein whichthe Courtstruck downthepartofthelaw thathadidentifiedstatesthatneeded tohavetheirredistricting planspreapprovedby the Justice Department.)15 Thecurrent legal standardisthatracecannotbethe predominant factorindrawing congressional districtlines, butitcanbeoneofthefactors.
The Responsibility–Responsiveness Dilemma Asmentionedearlier, pollsshow thatdespitegenerally approving of theirownmemberof Congress, peoplehold Con-
gressitself invery low esteem. Thisisrootedintheconflictsthatarisefrom Congress’s


[bookmark: The Structure of Congress][bookmark: Informal Structures][bookmark: _bookmark149]dual roles: responsibility fornational policy making andresponsivenesstolocal con- stituencies.16 Partof thenational frustrationwith Congressarisesbecausewewant our representatives to beboth responsible and responsive; wewantthemtobegreat national leaders and takecareof ourlocal and, attimes, personal concerns.
Ratherthanunderstanding theseissuesasinherentinthelegislativeprocess, we oftenaccusemembersof gridlock andpartisanbickering whenourconflicting
demandsarenotmet. Forexample, public-opinionpollsroutinely show thatthepublic wants lowertaxes; more spending in education, theenvironment, andhealthcare; and balanced budgets—but those three things cannot happen simultaneously. We often expecttheimpossiblefrom Congressandthenarefrustratedwhenitdoesn’thappen.
Theresponsibility–responsivenessdilemmabringsusbacktothepuzzleweposed at the beginning of thissection: Why is there apersistent 30 to 40 percentgapbetween approval ratings for individual members andfor theinstitution? Theanswer may sim- ply bethatmembers of Congress tend to respond more to their constituents’ demands thantakeontheresponsibility of solving national problems. Andwhen Congress becomesembroiledindebatesaboutconstituencies’ conflicting demands, theinstitu-
tionmay appearineffectual. Butaslong asmemberskeepthe“folksbackhome” happy, theirindividual popularity will remainhigh. Inthenextsection, wedescribehow mem- bersstructuretheinstitutionsof Congresstohelpthemgetreelected.



How would you like your member of Congress to represent you? Should members represent the interests of just their district or the broader nation? Should they be responsive or responsible? Constituents have an interest in holding their members accountable, yet most congressional elections are not very competitive. So if you don’t like how your member is representing you, what can you do about it? Understanding the nature of representation and the incumbency advantage can help answer these important questions.






gridlock
An inability toenactlegislation becauseof partisanconflictwithin Congressorbetween Congressand thepresident.
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The structure of Congress
As wehaveseen, thegoal of getting reelectedgreatly influencesthebehaviorof membersof Congress. Thereelectiongoal alsohasastrong influenceontheway that Congressisstructured, bothformally (staff, thecommitteesystem, parties, andthe leadership) andinformally (norms). Despitetheimportanceof theelectoral connec- tion, thegoal of being reelectedcannotexplaineverything aboutmembers’ behavior andthecongressional structure. Thissectionexaminessomeotherexplanationsfor theway Congressissetup: thepolicy motivationsof members, thepartisanbasisfor congressional institutions, andtheimportanceof thecommitteesystem.

Informal structures
Various normsprovideaninformal structurefortheway that Congressworks. Uni- versalism isanormstating thatwhenbenefitsaredividedthey shouldbeawardedtoas many districtsandstatesaspossible. Thus, forexample, whenitcomestohanding out
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TAKE
A STAND
The Politics of Pork
What is pork? Pork traditionally took the form of earmarked funding for a specific project that is not subject to standard, neutral spending formulas or a competitive process. How- ever, since 2011 the House and Senate have banned formal earmarks, so members have created new ways to make sure that the benefits continue to flow to their constituents. Some broader definitions of pork include any benefit targeted to
a particular political constituency (typically an important business in a member’s district), even if the benefit is part of a stand-alone bill. Examples of this type of targeted federal largesse include the bill that provided federal support to the airlines after the September 11 attacks, which sailed through
Congress without much debate, and the lucrative contracts to rebuild Iraq that were awarded to politically well-connected businesses.

Pork is simply wasteful spending.
Pork has plenty of critics. Citizens Against Government Waste, one of the most outspoken groups to tackle pork-barrel spending, compiles each year’s federal pork-barrel projects into their annual Congressional Pig Book to draw attention
to pork. The ban on earmarks has helped a great deal, but committee and informal earmarks are still pervasive. The arguments against pork are especially urgent during a time of massive budget deficits. According to this view, the national interest in a balanced budget should take priority over local- ized projects.
One common tactic previously used by legislators to win approval for pork was to insert earmarks into emergency spending bills that were expected to pass, such as disaster relief for flood and hurricane victims, spending for national security after the September 11 attacks, or funding for the wars in Iraq and Afghanistan. For example, the $636.3 billion defense appropriations bill in 2010 included $128.3 billion for the wars in Iraq and Afghanistan and was also stuffed with 1,719 earmarks worth $7.6 billion.a Even without specific earmarks, House members and senators were still claim- ing credit for plenty of pork in the 2016 omnibus spending bill: $120 million to upgrade the M1 Abrams tank, which is opposed by the Pentagon; $15 million for the Pacific Coastal Salmon Recovery Fund; and $4 million for an aquatic plant control program.b As one reporter explained, “[T]he truth
is that earmarks haven’t really vanished; they’ve merely changed shape. . . . Call it the era of vegan pork.”c Members may simply be taking credit for something that was going to pass anyway or they may secure the project through “letter-marking”—writing a letter to the relevant agency to ask for the funding to be directed to their district. This type













President Obama signs the omnibus spending bill in Washington, D.C., in January 2014. This bill funded a broad range of military and discretionary programs.


of “asking nicely” for pork (sometimes referred to as “stealth pork”) can be effective because agencies know that their funding depends on keeping members of Congress happy.

Pork has its good side.
Nonetheless, some argue that pork is the “glue of legislating,” because these small side payments secure the passage of larger bills. If it takes a little pork for the home district or state in order to get important legislation through Congress, so be it. The motives of budget reform groups that call for greater fiscal discipline in Congress may also be questioned, since many of these groups oppose government spending in gen- eral—not just on pork. In some cases, policies they identify
as pork have significant national implications: military readi- ness, road improvements to support economic infrastructure, or the development of new agricultural and food products.
National interests can be served, in other words, by allowing local interests to take a dip into the pork barrel. Put another way, “pork is in the eye of the beholder,” or one person’s pork is another person’s essential spending. Finally, defenders of pork point out that even according to the critics’ own defini- tion, pork spending constitutes about one-half of 1 percent of the total federal budget.


take a stand
1. If you were a member of Congress, would you work hard to deliver pork to your district or work to eliminate as much pork as you could from the budget?

2. Why is it so difficult to eliminate pork even in the face of massive budget deficits?
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[bookmark: Formal Structures][bookmark: _bookmark150]federal highway dollarsorexpendituresforthe Pentagon’sweaponsprogramstheben- efitsarebroadly distributedacrosstheentirecountry. (Thismeans, however, thatvotes on such bills tend to belopsided, assomeareas of the country need thefederal funds more urgently thanothers.)
Anothernorm, logrolling, reinforces universalism withtheidea that“if youscratch
my back, I’ll scratchyours.” This norm leadsmembers of Congresstosupportbills—
thatthey otherwisemightoppose—inexchangeforanothermember’svoteonabill that is very importanttothem. Forexample, Housemembersfromadairy statemightvote for tobaccopricesupportsevenif theirstatehadnotobaccofarmersandinreturnthey would expectamemberfromthetobaccostatetovoteforthedairy pricesupportbill.
Thisnormcanproducewasteful pork-barrel spending. Inthe 2011 budget, a$1.1 trillion omnibus appropriations bill contained more than 6,488 earmarks worth$8.3 billion, sonearly everyonegainedsomething by passing it. The 2016 omnibusappropriations bill didnotinclude any traditional earmarks, following the ban on formal earmarks
inboththe Houseandthe Senatein 2011, buttherewerestill billionsof dollarsintar- geted spending asmembersof Congressfoundwaystosecurefunding fortheirdistrict orstate. Senator John McCain(R-AZ), Senate Armed Services Committeechair-
man, calleditalast-minutemessfull of “wasteful, unnecessary, andinappropriate pork-barrel projects.”17 The Takea Stand featuredescribessomeof thefiercedebatesin Congressandamong political commentatorsaboutthemeritof thistypeof spending.18
Thenormof specialization isalsoimportant, bothfortheefficientoperationof Con- gressandformembers’ reelection. By specializing andbecoming anexpertonagiven issue, membersprovidevaluableinformationtotheinstitutionasawholeandalso createabasisforcreditclaiming. Thisnormisstrongerinthe House, wheremembers oftendevelopafew areasofexpertise, whereassenatorstendtobepolicy generalists.
The seniority normalsoservesindividual andinstitutional purposes. Thisnorm
holds that the member withthelongestserviceonacommitteewill chairthecom- mittee. Althoughtherehavebeennumerousviolationsof thenorm, whereby the most senior member hasbeen passedoverforsomeone whomtheparty leadersfavor
instead, thenormbenefitstheinstitutionby ensuring orderly successionincommittee leadership.19 Thenormalsobenefitsmembersby providing atangiblereasonwhy vot- ers should return themto Congress yearafter year.

Formal structures
Formal structuresalsoshapemembers’ behaviorin Congress. Political parties, party leadership, thecommitteesystem, andstaff providethecontextwithinwhichmembers of Congressmakepolicy andrepresenttheirconstituents(see Nuts& Bolts 10.2).
Parties and Party Leaders Political partiesareimportantforallocating powerin Congress. Party leadersarealwayselectedonstraightparty-linevotes,  andthemajor- ity party determinescommittee leadership, thedivisionof seatsoncommittees, and
theallocationof committeeresources. Withoutparties, thelegislativeprocesswould bemuchmorefracturedbecausememberswouldbeautonomousagentsinbattlewith one another. Parties provide a team framework thatallows members to work together for broadly beneficial goals. Justthink how difficultitwouldbeforamemberof Con-
gresstogetabill passedif heorshehadtobuildacoalitionfromscratchevery time. Instead, partiesprovideasolidbasefromwhichcoalitionbuilding may begin. Asdis- cussedin Chapter 7, political partiesprovidebrandnamerecognitionformembers.
Thetopparty leaderinthe House—andtheonly Houseleadermentionedinthe Constitution—isthe Speaker of the House. Thisindividual is theheadofthemajority





logrolling
A form of reciprocity inwhich membersof Congresssupportbills thatthey otherwisemightnotvote for inexchange for othermembers’
votes onbillsthatarevery important tothem.

earmarks
Federally fundedlocal projects attachedtobillspassedthrough Congress.











seniority
Theinformal congressional normof choosing thememberwhohasserved thelongestonaparticularcommittee tobethecommitteechair.





















Speaker of the House
Theelectedleaderof the Houseof Representatives.
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Majority-Party Structure in the House of Representatives and the Senate




Members of majority party in House




 	elect	



All House members


 (
elect
)


Policy committee chair

Republican conference chair

Whip

Majority Leader

Standing committee members and chairpersons

Budget committee

Speaker of the House
 (
nominates
)


 (
nominates
)
Steering committee*

* Steering committee includes the Speaker, majority leader, and whip, and some members who are appointed by the Speaker and some who are elected by the Conference.






Members of majority party in Senate

Voters in the United States


 (
elect
)	 (
elect
)




Standing committee members and chairpersons

Policy committee chair

Republican conference chair
 (
nominates
)



Committee on committees

Whip

Majority Leader

President pro tempore*

Vice President
of the United States†


 (
nominates 
some 
members
)* The President pro tempore is elected by the majority party members, but by custom is the most senior member of the majority party.
† The vice president of the United States is the president of the Senate, but rarely presides over the floor. The vice president’s mostimportantrole is to break tie votes.
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party, andhe or she influencesthelegislativeagenda, committeeassignments, sched- uling, andoverall party strategy. The Speakerisaidedby the Majority Leader, the Majority Whip, andthecaucus chair (in addition to many other lower-level party posi- tions). The Majority Leadernotonly isakey national spokespersonfortheparty but
alsohelpswiththeday-to-day operationof thelegislativeprocess.
The Majority Whipoverseestheextensive whip system, whichhasthreefunctions: informationgathering, informationdissemination, andcoalitionbuilding. Thewhips meet regularly todiscusslegislative strategy andscheduling. Thewhips thenpass
along thisinformationtocolleaguesintheirrespectivepartiesandindicatetheparty’s positiononagivenbill. Whipsalsotakeaheadcountof party membersinthe Houseon specific votesandcommunicatethisinformationtotheparty leaders. If avotelooks close, whips try to persuademembers to support the party’s positions. The conference chair for the Republicans (or caucus chair for the Democrats) runsthe party meetings toelectfloorleaders, makecommitteeassignments, andsetlegislativeagendas. The minority party inthe Househasaparallel structure: its leaderisthe Minority Leader, andthesecondincommandisthe Minority Whip. (“Whip” comesfrom Englishfox hunting, referring tothepersonwhokeepsthehoundsfromwandering toofarfromthe pack—the “whipper-in.”)
The Senateleadershipdoesnothaveasmuchpowerasthatof the House, mostly becauseindividual senatorshavemorepowerthanindividual Housememberson account of the Senate’s ruleof unlimiteddebate. The Majority Leaderand Minority Leaderaretheleadersof theirrespectiveparties; secondincommandarethe Assis-
tant Majority and Minority Leaders. The Senatealsohasawhipsystem, butitisnotas extensive asthe House system. Republicanshaveaseparatepositionfortheconfer- ence chair, whilethe Democratic leaderalsoservesasthecaucuschair. Officially, the country’s vice president isalsothe president of the Senate, but he or she appears inthe chamber only when needed to cast atie-breaking vote. The Constitution alsomentions the president pro tempore of the Senate, whoseformal dutiesinvolvepresiding over the Senatewhenthevicepresidentisnotpresent. Thisistypically themostseniormem- berof themajority party, althoughthepositiondoesnothaveany real power. (Infact,
[image: ]theactual presidentprotemporerarely presidesoverthe Senateandthetaskistypically giventoamorejuniorsenator.)


Majority Leader
Theelectedheadof theparty holding themajority of seatsinthe Houseor Senate.

whip system
An organizationof Houseleaders whoworktodisseminateinformation andpromoteparty unity invoting on legislation.





Minority Leader
Theelectedheadof theparty holding theminority of seatsinthe Houseor Senate.










president pro tempore
A largely symbolic positionusually held by the mostsenior member of the majority party inthe Senate.




[image: ]


Party leadership is central in the legislative process. Senate Minority Leader Chuck Schumer (D-NY, left),
Speaker of the House Paul Ryan (R-WI, right), and House Minority
Leader Nancy Pelosi (D-CA, behind) must work together and with other members of Congress to pass legislation.
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roll call vote
A recordedvoteonlegislation; membersmay voteyes, no, abstain, orpresent.

party vote
A voteinwhichthemajority of one party opposesthepositionof the majority of theotherparty.

The Role of Parties Political partiesin Congressreflecttheindividualismof the institution. Inthe U.S. Congress, thepartiesdonotimposeaparty lineorpenalize memberswhovoteagainsttheparty. Indeed, theyhavevirtually noability toimpose electoral restrictions(suchasdenying theparty’snomination) onrenegademembers.
Partiesin Congresshavegreatly strengthenedsincethe 1960s(see Figure 10.4). Partisanship—evident when party members stick together in opposition to the other party—reacheditshighestlevelsofthepost–World War IIerainthemid-1990s. About 70 percentof all roll call votes were party votes, in which a majority of one party opposedamajority oftheotherparty. Theproportionofparty votesfell tobetween
50 and 60 percentoverthe next 15 yearsbutrecently hit new highs. The Congressional Quarterly createdthemeasurein 1953, andsincethattimethehighestproportionswere





FIGURE 10.4

Party Votes and Unity in Congress, 1962–2015
(A) Party votes are said to occur when a majority of one party opposes a majority of the other party, and (B) party unity refers to the percentage of the party members who vote together on party votes. These two graphs make two important points. First, partisanship has increased in the last two decades, in terms of both the proportion of party votes and the level of party unity.
Second, despite these increased levels of partisanship, only about two-thirds of all votes in the House and Senate divide the two parties. Given these potentially conflicting observations, how would you assess the argument that partisanship in Congress is far 
 too intense?
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72 percentinthe Senatein 2009 and 75.8 percentinthe Housein 2011; thenumbers were down abitinthenexttwoyearsbutremainedaround 70 percent. Party unity, the percentageof party membersvoting togetheronparty votes, soaredduring thisperiod aswell, especially inthe House.
Thisgreatercohesivenesswithinpartiesandseparationacrosspartiesmeansthat strong party leadership ispossiblein Congress, but only withthe consent of party mem- bers.20 Thatconsentismorelikely if  therearestrong differencesbetweentheparties but unity withinthe parties. Both of these conditions holdin recent yearswithhigh party unity, as shown inthe previous paragraph, andgreater distance between the par- tiesasthey havebecomemorepolarized(see Figure 10.5). Leaders’ chief responsibility is togettheirparty’slegislativeagendathrough Congress, butthey primarily haveto rely on persuasion and control over thetiming of when bills come up foravote rather
thantelling memberswhattodo. Leaders’ successlargely dependsontheirpersonal skills, communicative abilities, andtrustworthiness. Some of themost successful lead- ers, such as Lyndon Johnson(D-TX), Majority Leader of the Senatefrom 1955 to 1961, and Sam Rayburn(D-TX), Speakerof the Houseformorethan 17 years, keptintouch
withkey membersonadaily basis. Anotherimportanttool of theleadershipisagenda control: bothpositive(getting bills tothefloorthatarefavoredby theparty) andnega- tive(preventing votesonbillsthatwoulddividethemajority party).
Leadersalsomusthavetheability tobargainandcompromise. Oneobservernoted, “To Senator Johnson, public policy evidently wasaninexhaustibly bargainableprod- uct.”21 Suchleadersfindsolutionswherenoneappearpossible. Leadersalsodofavors for memberstoengenderafeeling of personal obligationtotheleadershipwhenit


party unity
Theextenttowhichmembersof Congressinthesameparty vote togetheronparty votes.






Ideological Polarization in Congress, 1879–2015
Although party polarization in Congress has beenhigh in thepast, it lessened in theearly twentieth century. Polarization has increased steadily in the last 70 years, and today’s Congress ismore polarized than ever.
 Whatdoyou thinkcauses this extremepolarization?
Ideological distance between the parties in each chamber

FIGURE 10.5
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If you want to get along, go along.
—Sam Rayburn, former Speaker of the House
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A sitting president can be a powerful ally in a campaign. In 2016, President Obama campaigned with Senate candidate Catherine Cortez Masto (D-NV), who ultimately won her race.

standing committees
Committeesthatareapermanent partof the Houseor Senatestructure, holding moreimportance and authority thanothercommittees.






select committees
Committeesinthe Houseor Senate createdtoaddressaspecific issuefor oneortwoterms.

joint committees
Committeesthatcontainmembersof boththe Houseand Senatebuthave limitedauthority.


conference committees
Temporary committeescreatedto negotiatedifferencesbetweenthe Houseand Senateversionsof apiece of legislationthathaspassedthrough bothchambers.

needs akey vote. Such favors includemaking campaignappearances, helping with fund-raising, contributing tocampaigns, helping membersgetdesiredcommittee assignments, andguiding petprojectsthroughthelegislativeprocess.
Theparty’smostpowerful positiveincentivesareintheareaof campaignfinance.
Inrecentyears, thecongressional campaigncommitteesof bothpartiesandthe national party organizationshavebeensupplying candidateswithmoney andother
[image: ]resources inanattempttogainmore influenceintheelectoral process. Party leaders may alsohelparrangeacampaignstoporafund-raiserforacandidate withparty leadersorthepresident. Forexample, President Barack Obama held dozensof fund-raisersfor Democratsin 2014, earning himthe label “Fundraiser-in-Chief” from CNN.22 Sucheventstypically raise$500,000 to more than $1 million.
Despitethesepositivereinforcements, members’ desireforreelectionalways comes before party concerns andleadership rarely tries to forceamember to vote againsthisorherconstituents’ interests. Forexample, Democratsfrom
rural areas, wheremostconstituentssupportgunownershipandmany are hunters, wouldnotbeexpectedtovotetheparty linefavoringaguncontrol bill.
But ifamember of Congress didsomethingmuch more extremethatcrossed theparty’sleadership—forexample, supportingtheopposingparty’scandi- date for Speaker or passing strategic information to the opposition—he or she
could expect to bedisciplined by the party’s leaders. In such cases, disciplinary measures mightinvolvestripping the member ofall committeeassignments oreven expelling thememberfromhisorherseat. Despiteoccasional strong-arm tactics, party leaders havemovedtowardaservice-oriented leadership, recognizingthattheirpower isonly asstrongastheleeway grantedby therank-and-filemembership.
The Committee System The committeesysteminthe House and Senateisanother crucialpartofthelegislativestructure. Therearefourtypesofcommittees: standing, select, joint, andconference. Standing committees, which have ongoing membership andjurisdictions, arewheremostoftheworkof Congressgetsdone. Thesecommittees draftlegislationandoverseetheimplementationofthelawstheypass. Forexample, the Agriculture Committeesinthe Houseand Senatehavejurisdictionoverfarmprograms such as commodity price supports, crop insurance, andsoil conservation. But they also createandoverseepolicyforruralelectrificationanddevelopment, thefoodstampand nutrition programs, andtheinspectionoflivestock, poultry, seafood, andmeatproducts. Many committees share jurisdiction on policy: for example, the House Natural Resources Committeeoverseesthe National Forest Serviceandforestsonfederallyownedlands, andthe Agriculture Committeeoverseespolicyforforestsonprivatelyownedlands.
Select committees typically addressaspecifictopicforoneortwoterms, suchasthe Select Committeeon Energy Independenceand Global Warmingthatoperatedfrom 2007 to 2010. These committees donot have the same legislative authority as standing committees; rather, they mostly collect information, provide policy options, anddraw attention toagiven issue. Joint committees comprisemembersofthe Houseand Sen- ate, andthey rarely havelegislative authority. The Joint Committeeon Taxation, for example, doesnothaveauthority tosend legislation concerningtaxpolicy tothefloorof the Houseor Senate. Instead, itgathersinformationandprovidesestimatesofthecon- sequencesofproposedtaxlegislation. Jointcommitteesmay alsobetemporary, suchas the“Supercommittee”(officially, the Joint Select Committeeon Deficit Reduction) that was formed in 2011. Conference committees areformedtoresolvedifferencesbetween the Houseand Senateversionsoflegislationthatarepassedineachchamber. These committees mostly comprise standing committee membersfrom each chamber who worked onthebill. Table 10.2 showsthepolicy areascoveredby eachtypeofcommittee.
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Thecommitteesystemcreatesadivisionof laborthathelpsmembersgetreelected by supporting theirspecializationandcreditclaiming. Forexample, achairof the Agriculture Committeeorofakey agricultural subcommitteemay reasonably take creditforpassing animportantbill forthefarmersbackhome, suchasthe Cottonseed Payment Programthatprovidesassistancetocottonseedfarmerswhohavelostcrops due tohurricanes. Thenumberof memberswhocouldmakethesecredibleclaims expanded dramatically inthe 1970swiththeproliferationof subcommittees(thereare 100 inthe Houseand 67 inthe Senate). Speaking aboutthe House, oneobserversaid,
withsomeexaggeration, thatif youeverforgetamember’snameyoucansimply referto himorheras“Mr. or Ms. Chairman” andyouwill berightabouthalf thetime.
Thisview of congressional committeesisbasedonthe distributive theory, whichis rooted inthenorm of reciprocity andtheincentive to provide benefitsforthedistrict. Thetheory holdsthatmemberswill seekcommitteeassignmentstobestservetheir





Congressional Committees
There are equivalent committees in the House and Senate (and some joint committees) that work on similar problems and craft similar bills whose differences must be reconciled before a final bill becomes law. Equivalent or similar committees in both chambers are listed across from each other.

TABLE 10.2


	House Committees
	Senate Committees
	Joint Committees

	Agriculture
	Agriculture, Nutrition, and Forestry
	Joint Economic Committee

	Appropriations
	Appropriations
	Joint Committee on the Library

	Armed Services
	Armed Services
	Joint Committee on Printing

	Budget
	Budget
	Joint Committee on Taxation

	Education and Workforce Energy and Commerce
Ethics
	Health, Education, Labor, and Pensions Commerce, Science, and Transportation
Select Committee on Ethics
	

	Financial Services
Foreign Affairs
	Banking, Housing, and Urban Affairs
Foreign Relations
	

	Homeland Security
House Administration
	Homeland Security and Governmental Affairs
Rules and Administration
	

	Judiciary
	Judiciary
	

	Natural Resources
	Energy and Natural Resources
	

	Select Committee on Intelligence Small Business
Transportation and Infrastructure
Veterans Affairs
	Select Committee on Intelligence Small Business and Entrepreneurship Environment and Public Works
Veterans Affairs
	

	Ways and Means
	Finance
	

	Committees specific to the House
	Committees specific to the Senate
	

	Oversight and Government Reform
Rules
	Special Committee on Aging
Indian Affairs
	

	Science, Space, and Technology
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district’s interests, theleadershipwill accommodatethoserequests, andthefloor will respecttheviewsof thecommittees(thatis, committeememberswill support
one another’s legislation). Thismeansthatmembers tend to have aninterest inand to support thepolicies produced by the committees they serve on. For example, members fromfarmstateswouldwanttoserveonthe Agriculture Committeeandmemberswith alotofmilitary basesordefensecontractorsintheirdistrictswouldwanttobeonthe
Armed Services Committee.
Nonetheless, thecommitteesystem doesnotexistsimply tofurther members’ electoral goals. Italsoprovidescollectivebenefitstotherestof themembersthrough committee members’ expertise on policy, which helps reduce uncertainty about policy outcomes.23 By deferring toexpertcommittees, membersareabletoachievebeneficial outcomes while using their own timemore efficiently.
Committeesalsoservethepolicy needsof themajority party, largely becauseit controls a majority of seats on every committee. The party ratios on each committee generally reflectthepartisandistributionintheoverall chamber, butthemajority party givesitself somewhatlargermajoritiesontheimportantcommitteessuchas Waysand Means (whichcontrolstax policy), Appropriations, and Rules. The Rules Committeeis importanttothemajority party becauseitstructuresthenatureof debateinthe House by setting thelength of debate andthetypeandnumber of amendments to a bill that
will beallowed. Thesedecisionsmustbeapprovedby amajority of the Housemem- bers. The Rules Committeehasbecomeanarmof themajority-party leadership, and inmany instancesitprovidesrulesthatsupporttheparty’spolicy agendaorprotectits members fromhaving totakecontroversial positions. Forexample, the Rules Com- mitteepreventedmany amendmentsonthe 2010 healthcarereformbill; if theamend- ments hadcome toavote, they wouldhavedividedthe Democratic Party. Majority members areexpectedtosupporttheirparty onvotesconcerning rules, even if they end upvoting againsttherelated legislation.
Congressional Staff Thefinal componentof theformal structureof Congressis congressional staff. Thesizeof personal andcommitteestaff explodedinthe 1970sand 1980s andhassinceleveledoff. Today thetotal numberof congressional staff ismore
thanfourtimesaslargeasitwas 50 yearsago. Partof themotivationforthisgrowthwas to reduce the gap between thepolicy-making capability of Congress andthe president, especially with regard to fiscal policy. Thelargercommitteestaffsgavemembersof Congressindependentsourcesof informationandexpertisewithwhichtochallenge
thepresident. Theotherprimary motivationwaselectoral. By increasing thesizeof theirpersonalstaff, memberswereabletoopenmultipledistrictofficesandexpand opportunitiesforhelping constituents.
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“Why Should
I Care?”


The Constitution says very little about the internal structure of Congress, so the institution is largely the one the members want. The norms of the institution and its formal structure facilitate members’ electoral and policy goals, so if they don’t like the way something works they can change it. This may sound very self-serving, but members of Congress also serve broader collective and policy goals or they would be
booted out of office. Understanding this fundamental point provides great insight into why Congress is structured the way that it is.

[bookmark: How a Bill Becomes a Law][bookmark: The Conventional Process][bookmark: _bookmark151]How a bill becomes a law
Every introductory textbook on American politics presents adiagram thatdescribes how abill becomes alaw. Thisbookis no exception. However, weprovideanimportant truth-in-advertising disclosure: many importantlawsdonotfollow thisorderly path.24 Afterpresenting thestandardview, wedescribethemostimportantdeviationsfrom thatpath.

The conventional process
Thedetailsof thelegislativeprocesscanbeincredibly complex, butitsbasic aspects arefairly simple(see How It Works: Passing Legislation). Themostimportantthing to understand about the process is thatbefore a piece of legislation canbecome a law it mustbepassed inidenticalform by boththe Houseandthe Senateandsignedby the president. If the president vetoes the bill, itcan still be passed withatwo-thirds vote in each chamber. The basic steps of the process are:

1. A member of Congress introduces the bill.
2. A subcommittee and committee craftthe bill.
3. Flooractiononthebill takesplaceinthefirstchamber(Houseor Senate).
4. Committeeandflooractiontakesplaceinthesecondchamber.
5. Theconferencecommitteeworksoutany differencesbetweenthe Houseand Senateversionsof thebill. (If thetwochamberspassthesameversion, steps 5 and 6 arenotnecessary.)
6. Thefloorof eachchamberpassesthefinal conferencecommitteeversion.
7. Thepresidenteithersignsorvetoesthefinal version.
8. If thebill isvetoed, bothchamberscanattempttooverridethevetowitha two-thirdsvoteinbothchambers.
Early Steps Thefirstpartof theprocess, unchangedfromtheearliest Congresses, is theintroductionof thebill. Only membersof Congresscanintroduceabill, eitherby

[image: ]
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Types of Legislation

NUTS
& BOLTS 10.3



· Bill: A legislative proposal that becomes law if it is passed by both the House and the Senate in identical form and approved by the president. Each is assigned a bill number, with “H.R.” indicating bills that originated in the House and “S.R.” denoting bills that originated in the Senate. Private bills are concerned with a specific individual or organization and often address immigration or naturalization issues. Public bills affect the general public if enacted into law.
· Simple resolution: Legislation used to express the sense of the House or Senate, designated by “H.Res.” or “S.Res.” Simple resolu- tions affect only the chamber passing the resolution, are not signed by the president, and cannot become public law. Resolutions are often used for symbolic legislation, such as congratulating sports teams or naming a post office after a famous person.
· 
Concurrent resolution: Legislation used to express the position of both chambers on a nonlegislative matter to set the annual budget or to fix adjournment dates, designated by “H.Con.Res.” or “S.Con.Res.” Concurrent resolutions are not signed by the president and therefore do not carry the weight of law.
· Joint resolution: Legislation that has few practical differences from a bill (passes both chambers in identical form, signed by the president) unless it proposes a constitutional amendment. In that case, a two- thirds majority of those present and voting in both the House and the Senate, and ratification by three-fourths of the states, are required for the amendment to be adopted and it does not require the president’s signature.
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[bookmark: How It Works: Passing Legislation][bookmark: _bookmark152]How it works: in theory
Passing Legislation




Speaker of House Receives Bill

Committee*†


Subcommittee*†

President of Senate Receives Bill

Committee*†


Subcommittee*†




Bill Reported Out by Full Committee


Bill Reported Out by Full Committee



Rules Committee*†


House Floor*†

Amends or Approves Bill from Committee

Amends or Approves Bill from Committee

Majority Leader


Senate Floor*†

House Bill	Senate Bill



House Amends Senate Bill*†


Senate Amends House Bill*†



House Floor†



Conference Committee*†

Senate Floor†




House
 (
 
 
 
 
)Modifies	 Senate Bill
Conference Report*†


Senate Modifies House Bill



House Approves
Senate Bill†

Adoption by Both Houses†

Senate Approves House Bill†








Veto


House and Senate Floor†


White House†






Law



Approve




Veto Override

*Points at which a bill can be amended.
†Points at which a bill can die.

How it works: in practice
Passing
the Affordable Care Act

In the House...

[image: ]
3 committees
crafted the bill.


[image: ]She added things.

In the Senate...

[image: ]
5 committees worked on the Senate version.


[image: ]He added things.
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The 2010 Affordable Care Act (ACA) provides an example of how passing legislation often deviates from the conventional method.





Speaker Nancy Pelosi assumed a critical role in shaping the final bill,
 (
adding
 
things
 
that 
weren't in the 
committee
 
version.
)


House passes its version.



So then...


Meanwhile...

[image: ]
President Obama
was intensely involved. The White House held daily meetings with the committees.





No conference committee. Instead, committee leaders, White House staff, and party leadership negotiated the details of the bills.





After a deadlock between two committees, Majority Leader Harry Reid pushed through a merged version of the bill, adding things that weren't in the committee version.


Senate passes its version.



The House
added things.


But...
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Thinking
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Do
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think
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ACA
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unconventional process? Why
 
or 
why
 
not?
)The Senate version
of the bill was passed by the House.


Amended!	Passed!


The House also passed a separate reconciliation bill that included many amendments to the Senate version.
Signed into law.







That reconciliation
bill was then amended by the Senate.

The amended reconciliation bill was then passed by the House.

President Obama signed the two acts into law, both of which comprise the ACA.



DID YOU KNOW?
10,000
to 14,000 bills are introduced in
every Congress, butonly 2 to 4 percentbecomelawandanother 6 to 10 percent are resolutions that are enacted. Mostbillsdieincommittee.
Source: Govtrack.us







markup
Oneof thestepsthroughwhicha bill becomesalaw, inwhichthefinal wording of thebill isdetermined.

















cloture
A procedurethroughwhichthe Senatecanlimittheamountof time spentdebating abill (cutting off a filibuster) if asupermajority of 60 senatorsagree.

filibuster
A tactic usedby senatorstoblock a bill by continuing toholdthefloor andspeak—underthe Senaterule
of unlimiteddebate—until thebill’s supportersbackdown.

dropping it intothe“hopper,” awoodenbox atthefrontof thechamberinthe House, or by presenting it tooneof theclerksatthepresiding officer’sdesk inthe Senate. Even thepresidentwouldneedtohavea Housememberorsenatorintroducehisbill. Each bill hasoneormoresponsorsandoftenmany co-sponsors. (See Nuts& Bolts 10.3 fora description of thedifferenttypesof legislation.)
Thenextstep is to sendthebill to therelevantcommittee. House and Senaterules specify committeejurisdictions (therearemore than 200 categories), andthebill
is matchedwiththe committee thatbestfits its subjectmatter. Inthe House, major legislation may besent to morethanonecommitteeinapracticeknownas multiple referral, butoneof thecommitteesis designatedtheprimary committeeandthebill is reviewedby othercommittees sequentially orinparts. Thepracticeis less commonin the Senate, partly becausesenators havemoreopportunities to amendlegislationon
thefloor.
Oncethebill goes to acommittee, thechairrefers it to therelevantsubcommittee, wheremuchof thelegislativework occurs. Oneimportantpoint: 80 to 90 percentof bills dieatthis stageof theprocess; they nevermakeitoutof thesubcommitteeor committee. Forbills thatseesomeaction, the subcommitteeholds hearings, calls
witnesses, andgathers theinformationnecessary to rewrite, amend, andeditthebill.
Thefinal languageof thebill is determinedinacollaborativeprocess knownas the
markup. During this meeting, members debateaspects of theissueandofferamend- ments to changethelanguageorcontentof thebill. Afterall amendments havebeen considered, a final voteis takenonwhetherto sendthebill to thefull committee. The full committeethenconsiders whetherto pass italong to thefloor. They, too, havethe
optionof amending thebill, passing itas-is, ortabling it (whichkills thebill). Every bill sentto thefloorby acommitteeis accompaniedby areportandfull documentation
of all thehearings. Thesedocuments constitutethebill’s legislativehistory, which
thecourts, executivedepartments, andthepublic useto determinethepurposeand meaning of thelaw.

Debating the Bill Whenthebill makesittothefloor, it isplacedononeof thevarious legislative calendars. Billsareremovedfromthecalendar tobeconsideredby thefloor underabroadrangeof possiblerules. Whenthebill reachesthefloor, themajority party andminority party each designate a bill manager, who is responsible for guiding thedebateonthefloor. Debateinthe Houseproceedsaccording totighttimelimits andrulesgoverning thenatureofamendments. Senatedebateismuchmoreopenand unlimitedinmostcircumstances(unlessall thesenatorsagreetoalimit).
Unless restrictedby aunanimousconsentagreement, senatorscanspeak aslong asthey wantandofferany amendmenttoabill, evenif it isn’tgermane(thatis, directly related to theunderlying bill). Debate may becutoff only if asupermajority of 60 sena- tors agree ina process known asinvoking cloture. Therefore, one senator can stop any
bill by threatening to talk the bill to deathif 40 of hisorhercolleaguesagree. Thisprac- tice, whichisknownasa filibuster, strengthensthehandoftheminority party inthe Senate, giving itvetopoweroverlegislationunlessthemajority party has 60 senators who unanimously support a bill.
Whendebateiscompletedandall amendmentshavebeenconsidered, thepresiding officercallsforavoicevote, withthoseinfavorsaying “aye” andthoseopposed“no.”
If it isunclearwhichsidehaswon, any membermay call fora“divisionvote,” which requires members oneach sidetostand and becounted. Atthatpoint, any member may call forarecordedvote(thereisnoway of recording members’ positionsonvoicevotes anddivisionvotes). If atleast 25 membersagreethatarecordedvoteisdesired, buzzers go off intheofficebuildingsandcommitteerooms, calling memberstothefloorforthe

[bookmark: Deviations from the Conventional Process][bookmark: _bookmark153]vote. Oncethey reachthefloor, membersvoteby anelectronic systeminwhichthey insert ATM-likecardsintoslotsandeachvoteisrecordedonabig boardatthefrontof thechamber.
Resolving Discrepancies If thebill passesthe Houseandthe Senateindifferent forms, thediscrepancieshavetoberesolved. Onmany minorbills, onechambermay simply accept the other chamber’s version to solve the problem. On other minor bills andsomemajorbills, differencesareresolvedthroughaprocessknownasamend- mentsbetweenthechambers. Inthiscase, onechambermodifiesabill passedby the other chamber andsends it back. These modificationscangobackandforthseveral
timesbeforebothchambersagreeonanidentical bill. A complicatedversionof this approach wasusedtopasshealthcare reform in 2010.
Themostcommonway toresolvedifferencesonmajorlegislationisthroughacon- ference committeemadeupof key playersinthe Houseandthe Senate. A majority of major bills go to a conference committee, but minor bills rarely do.25 Sometimesthe conferees split thedifferencebetweenthe Houseand Senateversions, butatother
timesthe Houseand Senateapproachesaresodifferentthatonemustbechosen—an especially tricky prospectwhendifferentpartiescontrol thetwochambers. Sometimes theconferencecommitteecannotresolvedifferencesandthebill dies. If thecommit- tee canagree on changes, each chamber must pass thefinal version—theconference report—by amajority voteandneitherchamberisallowedtoamendit.
Onefinal pointonhow abill becomesalaw is important: any bill thatappropriates money mustpassthroughthetwo-stepprocessof authorizationandappropriation. Intheauthorizationprocess, membersdebatethemeritsof thebill, determineitslan- guage, andlimittheamountthatcanbespentonthebill. Theappropriationsprocess
involvesthe Budget Committeesinboththe Houseandthe Senate, whichsettheover- all guidelinesforthenationalbudget, andthe Appropriations Committeesinthetwo chambers, whichdeterminetheactual amountsofmoney thatwill bespent(see How It Works in Chapter 14). Inrecentyears, Congresshasbeenunabletopassappropriations bills intimeforthestartofthenew fiscal year, soitendsuppassing “continuing resolu- tions” thatspendmoney atthepreviousyear’slevelsinordertokeepthegovernment open. Congress passed three continuing resolutions for the 2016 fiscal year. Thatmay soundlikealot, buttherecordis 21 forthe 2001 fiscal year.26
Presidential Approval or Veto Thebill is thensenttothepresident. If thepresident approves and signs themeasurewithin 10 days (not counting Sundays), itbecomes
law. If the president objects to the bill, he or she may veto itwithin 10 daysby sending it back to the chamber where it originated, along witha statement of objections. Unless boththe Houseandthe Senatevotetooverridethevetoby atwo-thirdsmajority, the bill dies. If the president does not actwithin 10 days and Congress is insession, the bill becomeslaw withoutthepresident’sapproval. If Congressisnotinsession, themea- surediesthrougha pocket veto.

Deviations from the conventional process
Therearemany waysinwhichlegislationmay notfollow thetypical path. First, insome Congressesupto 20 percentof major billsbypassthecommitteesystem. Thismay be done by adischargepetition, inwhichamajority of themembersforceabill outof its assignedcommittee, orby aspecial ruleinthe House. Insomecases, abill may gotothe relevant committee, but then party leadership may imposeitsversion of the bill later in
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Senator Ted Cruz (R-TX) held forth on the Senate floor for more than 21 hours expressing his opposition to the ACA in September 2013. @TedCruz
[image: ]





















veto
Thepresident’srejectionofabill that hasbeenpassedby Congress. A veto canbeoverriddenby atwo-thirds voteinboththe Houseand Senate.

pocket veto
Theautomatic deathof abill passed by the Houseand Senatewhenthe presidentfailstosignthebill inthe last 10 daysof alegislativesession.
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[bookmark: Key Differences between House and Senate][bookmark: _bookmark154]omnibus legislation
Largebillsthatoftencoverseveral topics andmay contain extraneous, or pork-barrel, projects.

theprocess. Considerthe USA PATRIOTAct, which Congresspassedinthewakeofthe terrorist attacks of September 11 to givethegovernment stronger surveillance powers. It wasunanimously reportedby the Judiciary Committeeafterfivedaysof hardbiparti- san work; but afew days later, according to committee member Representative Jerrold Nadler (D-NY),“Thenthebill justdisappeared. Andwehadanew several hundred page bill revealed fromthe Rules Committee” thathadtobevoted onthenextday. Most members of Congressdidnothaveachancetoreadit.27The Affordable Care Actpassed in 2010 alsodeviatedfromthestandardpath(see How It Works, earlierinthischapter).
Second, aboutone-thirdof majorbillsareadjustedpost-committeeandbeforethe legislation reachesthefloorby supportersof thebill toincreasethechancesof passage. Sometimesthebill goesbacktothecommitteeafterthesechanges, andsometimesit does not. Thus, althoughmostof thelegislativework isaccomplishedincommittees,
a significant amountof legislationbypassescommitteereview.
Third, summitmeetingsbetweenthepresidentandcongressional leadersmay bypassorjump-startthenormal legislativeprocess. Forexample, ratherthangoing
throughthe Budget Committeestosetbudgetary targets, thepresidentmay meetwith top leaders from both parties and hammer out a compromise thatis presented to Con- gressasadonedeal.
Fourth, omnibus legislation—massivebillsthatrunhundredsof pageslong and
covermany differentsubjectsandprograms—oftenrequirescreativeapproachesby theleadershiptoguidethebill throughthelegislativemaze. Leadershiptaskforces
may beusedinplaceofcommittees, andalternativestotheconferencecommitteemay bedevisedtoresolvedifferencesbetweenthetwochambers. Inaddition, themassive legislation oftencarriesriders—extraneous legislation attachedtothe“must pass” bill tosecureapproval forpetprojectsthatwouldotherwisefail. Thisformof pork-barrel legislation isanothermechanismusedinthequestforreelection.


Key differences between House and Senate legislative processes
Therearethreecentral differencesbetweenthelegislativeprocessesof the House andthe Senate: thecontinuity of themembershipandtheimpactthathasontherules; theway inwhichbillsgettothefloor; andthestructureof thefloorprocess, including debate andamendments. First, because the Senateisacontinuing body, withtwo-
thirdsof itsmembersreturning every sessionwithoutfacing reelection, therehasbeen greaterstability intherulesof the Senatethanthe House. However, Senaterulescanbe changedatthestartofasessionif necessary toaccommodatenew members’ needs.
Thefloorprocessitself issimplerandlessstructuredinthe Senatethaninthe House. Thisispartly duetotherelativesizeofthetwochambers: the House, with 435 members, needs morerulesthanthe Senate, withits 100 members. Moreover, the Senateisa more individualisticbody, withunlimiteddebateandavery open amendment process. As mentionedearlier, unlessrestrictedby aunanimousconsentagreement, senators canspeakaslong asthey wantandofferany typeof amendmenttoabill. Incontrast,
the Houseisamorecomplex institution. The Rules Committeegovernsthenature of debate on a bill there: closed rulesdonot allow any amendments, open rulesallow
related amendments, andmodifiedrulesallow someamendmentsbutnotothers. Floor managers control general debate underafive-minuterule, althoughthatrestrictionis frequently circumventedthroughanelaborateprocessthatallowsmoretime.
Ironically, althoughthe Senateisformally committedtounlimiteddebate, senators often voluntarily place limits on themselves, which makes them operate more likethe

[bookmark: Oversight][bookmark: _bookmark155]House. Similarly, althoughthe Househasstrictrulesconcerning debateandamend- ments, thereareways ofbending thoserulestomakethatchamberoperatemorelike thepotentially freewheeling Senate.



Otto von Bismarck, the Prussian statesman of the late nineteenth century, famously said, “Laws are like sausages; it is better not to see them being made.” Indeed, the legislative process may be messy, but knowledge of how laws are made is important both for being an effective legislator and for being a good democratic citizen.
Understanding how a bill becomes a law, seeing the various stages of the process, and recognizing the various veto points at which a bill may die all help put into context the simplistic complaints about gridlock and conflict. Now that you have a better understanding of the legislative process, you should have a stronger basis for evaluating what Congress is doing.
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Oversight
Onceabill becomesalaw, Congressplaysanothercrucial roleby overseeing theimple- mentation of the law tomakesurethe bureaucracy interpretsitas Congressintended. Othermotivationsdriving theoversightprocessarethedesiretogainpublicity that may helpinthereelectionquestortoembarrassthepresidentif heorsheisoftheoppo- site party. Forexample, in 2015, Republicans used their oversight powers to call atten-
tionto Hillary Clinton’suseof privateserversforherwork-relatede-mail assecretary of state andthe way that she handled theattack on the U.S. embassy in Benghazi. While thesehearingswere, atleastinpart, politically motivated(Clintonwasnolongersec- retary of state), themost important motivation for oversight is to ensure that laws are implementedproperly. 28
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[image: ]Former secretary of state and Democratic presidential candidate Hillary Clinton testifies before the House Select Committee on Benghazi in October 2015. Clinton faced tough questioning over her response to
the attack on the U.S. diplomatic compound in Benghazi and her use of a private e-mail server while serving as secretary of state. #Benghazi @HillaryClinton
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[bookmark: Conclusion][bookmark: _bookmark156]I have seen in the Halls of Congress more idealism, more humanness, more compassion, more profiles of courage than in any other institution that I have ever known.
—Hubert Humphrey, former senator and vice president

Congressmay useseveral mechanismstoaccomplishthisgoal (see Chapter 12).
First, thebluntestinstrumentisthepowerof thepurse. If membersof Congressthink anagency isnotproperly implementing theirprograms, they cansimply cutoff the
funds. However, thisapproachisrarely usedbecausebudgetcutsofteneliminategood aspectsof theagency along withthebad.
Second, Congresscanholdhearingsandinvestigations. By summoning admin- istrationofficialsandagency headstoapublic hearing, Congresscanusethemedia spotlighttofocusattentiononproblemswithinthebureaucracy oronissuesthathave beenoverlooked. Forexample, House Republicanscalledformer Healthand Human Servicessecretary Kathleen Sebeliustotestify several timesin 2013 and 2014 about
therocky rolloutof thehealthcare.gov websitefor Obamacare. Thistypeof oversight is knownas“firealarmoversight”—thatis, memberswaituntil thereisacrisisbefore they spring toaction.29 It is incontrastto“policepatrol” oversight, whichinvolves constant vigilance in overseeing the bureaucracy. For example, the House Veterans’
Affairs Committeerecently investigatedpoorserviceandacover-upof recordsat VA
hospitals, whicheventually ledto General Eric Shinseki’sresignation asthesecretary of Veterans Affairs.30 Of thetwo, firealarmoversightismorecommonbecause Con- gressdoesnothavetheresourcestoconstantly monitortheentirebureaucracy.
Last, the Senateexercisesspecific control overotherexecutivefunctionsthroughits constitutional responsibilitiestoprovide“adviceandconsent” onpresidential appoint- ments andapproval of treaties. The Senate typically deferstothepresident onthese matters, butitmay assertitspower, especially whenconstituentinterestsareinvolved. Onecurrentexamplewouldbethe Senate’sincreasing skepticismaboutfree-trade agreementsnegotiatedby thepresident’straderepresentativesanditsholdsonpresi- dential nominations.
Theultimateincongressional oversightistheprocessof removing thepresident,
vicepresident, othercivil officers, orfederal judgesthroughimpeachment. The House and Senatesharethispower. The Houseissuesarticlesofimpeachment, whichoutline thechargesagainsttheofficial, andthe Senateconductsthetrial oftheimpeached officials. Twopresidentshavebeenimpeached: Andrew Johnsoninthecontroversy over Reconstruction after the Civil War, and Bill Clinton over thescandal involving White Houseintern Monica Lewinsky. However, neitherpresidentwasconvictedand removedby the Senate.


Conclusion
Although the details of the legislative process and the institutions of Congress can be complicated, the basic explanations for member behavior are straightforward when viewed in terms of the trade-off between responsiveness and responsibility. Members of Congress want to be reelected, so they are generally quite responsive to constitu- ents’ interests. They spend considerable time on casework, meeting with people in the district, and delivering benefits for the district. At the same time, members are moti- vated to be responsible—to rise above local interests and attend to the nation’s best interests.
The conflict between these two impulses can create contradictory policies that contribute to Congress’s image problem. For example, we subsidize tobacco farming at the same time that we spend billions of dollars to treat the health problems that tobacco use creates. We have laws on water rights that encourage farmers to irrigate the desert at the same time that we pay farmers to leave parts of their land unplanted
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in areas of the country that are well suited for agriculture. These policies, and oth- ers, reflect both the desire to serve local interests and the norms of reciprocity and universalism.
Considering members’ motivations is crucial to understanding how Congress func- tions, but their behavior is also constrained by the institutions in which they operate. The committee system is an important source of expertise and information, and it provides a platform from which members can take positions and claim credit. Parties in Congress provide coherence to the legislative agenda and help structure voting pat- terns on bills. Rules and norms constrain the nature of debate and the legislative pro- cess. Although these institutions shape members’ behavior, members can also change those rules and institutions. Therefore, Congress has the ability to evolve with chang- ing national conditions and demands from voters, groups, and the president.
In this context, much of what Congress does can be understood in terms of the con- flicts inherent in politics. How can members act responsibly without sacrificing respon- siveness? Can Congress be structured in a way that allows members to be responsive (and therefore have a better chance of getting reelected) without losing the ability to make unpopular decisions when needed? The example discussed in this chapter’s intro- duction concerning sexual assaults in the military demonstrates that, even on issues that nearly everyone would agree are problems (nobody is in favor of sexual assaults), there are important differences of opinion about what actions should be taken. The compromise position that passed with nearly universal support in the Senate was not ideal for those who wanted stronger reforms, but compromise means that many people will not be completely satisfied with the final version. Congress does not always live up to the expectations of being the “first branch” of government, but it often does an admi- rable job of balancing the conflicting pressures it faces.
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Members of Congress want to be reelected, and this goal explains much of their behavior. In 2016, House Majority Leader Kevin McCarthy
(R-CA) won reelection. Given his leadership position within the party, McCarthy must be especially careful to balance local interests with the good of the nation as a whole. @KevinOMcCarthy
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What Congress does
Explain how members of Congress represent their con- stituents and how elections hold members accountable. (Pages 278–291)
Summary
The Constitution gave Congress vast enumerated powers, making it the “first branch” of government. While Congress has long domi- nated day-to-day politics, the president has become considerably more powerful over time. Despite the low approval ratings for Con-
gress itself, most voters like their members of Congress. Members of Congress work hard to strike a balance between responding to what constituents want, and what is in the constituency’s best interest. In the balance, however, they prioritize district interests over national policy.


Key terms


d. to make elections easier to administer
e. to make sure that senators are somewhat insulated from the people
3. What is the most common style of representation in Congress?
a. trustee
b. politico
c. delegate
d. consulate
e. adviser
4. Members of Congress generally hold multiple goals. Which goal comes first?
a. getting reelected
b. passing good policy
c. serving their political party
d. blocking the opposing party
e. serving special interests
5. What is apportionment?
a. determining presidential primary winners
b. determining whether the state legislature or courts will re-draw district lines
c. determining which states gain/lose seats in the Senate
d. determining which states gain/lose seats in the House
e. determining how many seats a party has in Congress
6. On average, incumbents spend 	times as much as challengers on campaigning.
a. one and one-half
b. three
c. five


bicameralism (p. 279)
pork barrel (p. 279)
descriptive representation (p. 280)

casework (p. 282)
electoral connection (p. 284)
incumbency advantage
d. 
ten
e. twenty

substantive representation (p. 280) (p. 284)

trustee (p. 280)
delegate (p. 280)
politico (p. 282)



Practice Quiz Questions

redistricting (p. 288)
apportionment (p. 288)
gerrymandering (p. 288)
gridlock (p. 291)

The structure of Congress
Examine how parties, the committee system, and staffers enable Congress to function. (Pages 291–300)
Summary
Many aspects of Congress are set up to meet the needs of its members. The norms of universalism and reciprocity still dominate, meaning that

1. What did the Seventeenth Amendment do?
a. repeal Prohibition
b. grant women’s suffrage
c. give senators six-year terms

members of Congress share resources more broadly than partisan politics would dictate.

Key terms

d. allow for direct election of senators
e. lower the voting age to 18

2. Why do senators have longer terms than members of the House of Representatives?
a. to reduce the number of candidates in each election
b. to make sure senators are tied to public sentiment
c. to provide more opportunities for pork-barrel legislation

logrolling (p. 293)
earmarks (p. 293)
seniority (p. 293)
Speaker of the House (p. 293)
Majority Leader (p. 295) whip system (p. 295) Minority Leader (p. 295)
president pro tempore (p. 295)

roll call vote (p. 296) party vote (p. 296) party unity (p. 297)
standing committees (p. 298) select committees (p. 298) joint committees (p. 298)
conference committees (p. 298)
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Practice Quiz Questions
7. Under the norm of 	, federal highway dollars are likely to be divided up so that many districts benefit.
a. reciprocity
b. seniority
c. party unity
d. universalism
e. specialization

8. Committee leadership, division of seats on committee, and allocation of committee resources are determined by 	.
a. the majority party
b. the size of the election margin
c. unanimous consent
d. seniority
e. the president pro tempore

9. The Senate leadership is 	the House leadership.
a. more powerful than
b. as powerful as
c. less powerful than

10. Party leaders have the power to 	.
a. force members of Congress to vote a particular way
b. keep a member of Congress off the ballot in the next election
c. force their members to share campaign money
d. exclude a member from a roll call vote
e. help their members get favorable committee assignments


How a bill becomes a law
Trace the steps in the legislative process. (Pages 301–307)
Summary
Most bills become law in a conventional manner, but major legislation generally deviates considerably from this path. The legislative process differs for the House and Senate, sometimes making it difficult to reconcile differences between bills.

 (
Key terms
markup 
(p. 304)
cloture 
(p. 304)
filibuster 
(p. 304)
) (
veto 
(p. 305)
pocket veto 
(p. 305)
omnibus
 
legislation
 
(p.
 
306)
)


Practice Quiz Question
11. Compared with the Senate, the floor process in the House is very 	and 	.
a. unstructured; majoritarian
b. structured; majoritarian
c. 
unstructured; individualistic
d. structured; individualistic
e. individualistic; majoritarian


Oversight
Describe how Congress ensures that the bureaucracy implements policies correctly. (Pages 307–309)

Summary
After passing bills into law, Congress oversees the bureaucracy in its implementation of the law, making sure it fits Congress’s intentions. Although controlling funding is the most powerful mechanism for this, Congress has a number of other mechanisms for achieving bureaucratic fidelity. Generally, Congress does not actively patrol the bureaucracy but waits until a crisis emerges to act.

Practice Quiz Question
12. Waiting for acrisis to emergebefore takingaction is called 	.
a. police patrol oversight
b. fire alarm oversight
c. emergency room oversight
d. reactionary oversight
e. bureaucratic oversight



Suggested Reading
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[bookmark: 11. The Presidency ][bookmark: _bookmark158]The Presidency
[image: ]Why can’t the president get more done?

Presidential campaigns often make it sound like the winner is going to be the most powerful person in the world. Candidates routinely promise to revitalize the economy, end poverty and injustice, defeat America’s enemies, and whip the government into shape. It certainly matters who wins the election. Presidents can order military and covert forces into action. They lead the federal bureau- cracy’s implementation of congressional mandates. They serve as America’s head of state. America looks different today because Barack Obama defeated John McCain in 2008 and Mitt Romney in 2012. And four years from now America will look different because Donald Trump won the 2016 election rather than his opponent, Hillary Clinton.
At the same time, descriptions of the president as some all-powerful force are clearly an exaggeration. Presidents have limited power to affect the economy.
Their control over America’s military is constrained by public opinion, congres- sional authority, and the reality that the use of force is often counterproductive. Bureaucrats have many ways to evade presidential directives. Members of Con- gress, even those from the president’s party, are often in open revolt against presidential proposals. Given these problems, the question is not how Donald Trump will transform the government. Rather, the question is why he will be able to do anything at all.
This chapter examines the extent, and the limits, of presidential power.
America’s presidents have considerable power over U.S. foreign and domestic policy, and they have used this power to do things that have a massive effect on the lives of ordinary Americans. Even so, presidents are often driven to compro- mise or are forced to abandon deeply held policy goals in the face of opposition from Congress, bureaucrats, judges, or the American public. Why are presidents all-powerful in some cases and seemingly powerless in others?
This chapter shows that while U.S. presidents can sometimes change policy unilaterally, most times they require cooperation or consent from others. As
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)a result, presidential success is not automatic. Presidents may face obstacles
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CHAPTER GOALS

Trace the evolution of presidential power. pages 314–316

Describe the constitutional and statutory powers of the president today.
pages 317–328

Explain how the Executive Office of the President, the vice president, the first spouse, and the Cabinet help the president. pages 329–332

Explain how modern presidents have become even more powerful.
pages 332–336









The transfer of presidential power pushes us to ask fundamental questions about the tone and policy direction of the country. What will Trump do with the power of the presidency? Will he work with Congress, or act more unilaterally? What policies from the past will he keep? What will he abandon? Will President Trump be able to accomplish all he promised?
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[bookmark: The Development of Presidential Power][bookmark: Early Years through World War I][bookmark: _bookmark159]in their efforts to achieve their own policy goals, yet at the same time they must attempt to satisfy the demands of supporters and opponents—while trying to avoid alienating people who disagree with presidential decisions. To put it another way, although presidents are powerful, they are not kings or dictators. Presidents must also cultivate public opinion in order to get reelected or to help members of their party to be elected or reelected to office. Moreover, presidents and their staff must monitor the bureaucracy to make sure that presidential decisions are faithfully imple- mented. And sometimes presidents must decide whether to scale back on a proposal to make it more likely to pass Congress or to risk complete failure by holding firm to the original goal.
With these considerations in mind, we ask these fundamental questions in this chapter: What are the sources and limits of presidential power? When are presidents able to prevail in the face of conflict in the country, in Congress, or in the bureaucracy? Has presidential power grown over time? How does conflict affect the decisions that presidents make and the ways they try to implement their policy goals? How does the presidency really work?
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TRACE THE EVOLUTION




 (
OF PRESIDENTIAL 
POWER
)The development of presidential power
As weconsiderthehistory of America’s 44 presidentsandlookaheadtotheforty-fifth, four factsstandout. First, presidentsmatter. Theiractionshavehadprofound con- sequencesforthenation, inbothdomestic andforeignpolicy. Second, presidents
get theirpowerfromavariety of sources, fromprovisionsof the Constitution totheir managementof andtheactionstakenby theexecutivebranchof government. Third, presidential power has increased over time, not because of changes inthe Constitution but because of America’s growth asa nation, itsemergence asadominant actor ininter- national politics, theexpansionof thefederal government, andactsof legislationthat have givennew authority to the president. Fourth, there are sharp limits to presidential power. Presidentsareoftenforcedtocompromiseorabandontheirplansinthefaceof public, congressional, or foreign opposition.

Early years through World War I
Sincetheearly yearsof the Republic, presidents’ actionshavehadprofoundconse- quences for the nation. Presidents George Washington, John Adams, and Thomas Jefferson forgedcompromisesonissuessuchaschoosing apermanentlocationforthe nation’scapital, establishing thefederal courts, andfinancing thegovernment. Presi- dents Andrew Jacksonand Martin Van Burenwereinstrumental informing the Demo- cratic Party anditslocal party organizations.1
Early presidents also made important foreign policy decisions. For example, the Monroe Doctrine, issued by President James Monroe in 1823, stated that America would remain neutral in wars involving European nations and that these nations must cease attempts to colonize or occupy areas in North and South America.2 Pres- idents John Tyler and James Polk oversaw the admission of the huge territory of

[bookmark: The Great Depression through the Present][bookmark: _bookmark160]Texas into the Union following the Mexican-American War as well as the acquisition of land that later became Oregon, Washington, Idaho, and parts of Montana and Wyoming.3
Presidentsalsoplayedkey rolesintheconflictoverslavery in America. President Millard Fillmore’ssupporthelpedtoenactthe Compromiseof 1850, whichlimitedslav- ery in California, and Franklin Piercesupportedthe Kansas-Nebraska Act, whichreg- ulatedslavery inthoseterritories. Andof course, Abraham Lincoln, whohelpedform
[image: ]the Republican Party inthe 1850s, playedatransformativeroleinsetting policy aspres- ident during the Civil War. Hisordersraisedthehuge Union army, andascommander inchief hedirectedtheconductof thebloody warthatultimately broughtthesouthern statesback intothe Union. Moreover, heissuedthe Emancipation Proclamation, which freedtheslavesinthe South.4
During the late 1800s and early 1900s, presidents were instrumental in federal responses to the nation’s rapid expansion and industrialization.5 The coun-
try’s growing size and economy generated conflict over which services the federal government should provide to citizens and the extent to which the government should regulate individual and corporate behavior.6 Various
acts of legislation created new federal agencies and, in doing so, also created new presidential powers and responsibilities. For example, Republican president The- odore Roosevelt used the Sherman Antitrust Act to break up the Northern Securi- ties Company, a mammoth nationwide railroad trust. Roosevelt also increased the
power of the Interstate Commerce Commission to regulate businesses and expanded federal conservation programs. At the same time, the foreign policy initiatives of
President Woodrow Wilson illustrate the limits of presidential power. Although he campaigned in the 1916 election on a promise to keep America out of World War I, he ultimately ordered American troops to fight on the side of the Allies. After the war, Wilson offered a peace plan that proposed (1) reshaping the borders of European countries in order to prevent future conflicts; (2) creating an international organiza-
tion, the League of Nations, to prevent future conflicts; and (3) taking other measures to encourage free trade and democracy.7 However, America’s allies rejected most
of Wilson’s proposals and the Senate refused to allow American participation in the League of Nations.

The Great Depression through the present
Presidentialactionsdefinedthegovernment’sresponsetothe Great Depression—the worldwide economic collapseinthelate 1920sand 1930smarkedby highunem- ployment, huge stock market declines, and many bank failures.7 Afterwinning the 1932 election, Democrat Franklin Rooseveltandhisstaff beganreshaping American government. Roosevelt’s New Deal reformscreatednumerousfederal agenciesthat helped individual Americans andimposedmany new corporateregulations.8 This expansion continuedunder Roosevelt’ssuccessors. Even Republican Dwight Eisen- hower, whose party hadinitially opposedmany New Deal reforms, presidedoverthe creationof new agenciesandthebuilding of theinterstatehighway system.9
Presidentswereinstrumental inthecivil rightsreformsandexpansionofthefederal governmentinthe 1960s. Withcongressional approval, President Lyndon Johnson’s administrationcreatedawiderangeof domestic programs, suchasthe Department
of Housing and Urban Development, Medicare, Medicaid, andfederal funding for schools. Thejobof enacting voting rightsandcivil rightslegislationalsotookplacedur- ing LBJ’spresidency.
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George Washington remains, for many Americans, the presidential ideal—a leader whose crucial domestic and foreign policy decisions shaped the growth of America’s democracy.
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President Franklin Delano Roosevelt called on the public to support his New Deal programs and other policies. Here, he delivers one of his “fireside chat” radio broadcasts, designed
to communicate his arguments to the American people and to win their support.

Both Johnsonandhissuccessor, Richard Nixon, directed America’sinvolvement inthe Vietnam War, withthegoal of forcing the North Vietnamesetoabandontheir plans to unify North and South Vietnam. But presidential effortsin Vietnamdidnot meet withsuccess. Despite enormous deployments of American forces and more than 58,000 Americansoldierskilled, Nixoneventually signedanagreementthatallowed Americantroopstoleavebutdidnotendtheconflict, whichconcludedonly aftera North Vietnamese victory in 1975.
Thetwopresidentsimmediately after Nixon, Republican Gerald Fordand Demo- crat Jimmy Carter, facedtheworsteconomic conditionssincethe Great Depression,
[image: ]largely duetoincreasedenergy prices. Bothpresidentsofferedplans to reduceunemploymentandinflation, restoreeconomicgrowth, andenhancedomestic energy sources. Buttheireffortswerelargely unsuccessful, whichbecameacritical factorintheirfailedreelection bids.
Inthelastgeneration, thepolitical andpolicy importanceof presidential actions has continued to increase. Thistrend continued during thepresidency of Republican Ronald Reagandespitehisplat- form of tax cuts, fewerregulations, andsmallergovernment. Reagan andhisstaff alsonegotiatedimportantarmscontrol agreements
withthe Soviet Union. Reagan’ssuccessor, George H. W. Bush, led Americanandinternational participationinthe Persian Gulf War during 1990 and 1991, whichsucceededinremoving Iraqi forces from Kuwaitwithminimal Americancasualties.
Democrat Bill Clinton’spresidency wasmarkedby passageof the North American Free Trade Agreement, welfarereform, armscon- trol agreements, andsuccessful peacekeeping effortsby U.S. troops in Haiti andthe Balkans. Hispresidency alsowasdistinguishedby
having one of thelongest periods of economic growth in U.S. history andthefirstbal- ancedbudgetssincethe 1960s. President George W. Bushwoncongressional approval of histax cutsand education reforms, but heisbest remembered for managing Ameri- ca’sresponsetothe September 11 attacks, including thewarsin Iraqand Afghanistan.
President Obamasecuredseveral notablechangesinforeignanddomestic policy, including theenactmentof healthcarereform, economic stimuluslegislation, new financial regulations, andappointmentof two Supreme Courtjustices. However, he had to compromise inenacting many of thenew policies, andinareas such asimmigra- tionreformandguncontrol hehasbeenlargely unsuccessful inachieving hispolicy goals.






“Why Should
I Care?”



Presidents’ performance is often evaluated as though their powers and foresight were unlimited. However, the history of presidential successes and failures highlights how presidents are often constrained by circumstances. Many of the problems they faced were totally unanticipated, or had no good solutions. Other times, attempts to address national needs failed because of congressional or bureaucratic intransigence. Thus, before we make judgments about presidential performance we need to understand their job and the resources they have to accomplish it.

[bookmark: The President’s Job Description][bookmark: Head of the Executive Branch][bookmark: _bookmark161]The president’s job description
Thissectiondescribesthepresident’s constitutional authority (powersderivedfrom theprovisionsof the Constitution), statutory authority (powersthatcomefrom laws), andtheadditional  capabilitiesthatpresidentsderivefromtheirpositionasthe head of the executivebranchof government. Constitutional andstatutory powersare summarizedin Nuts& Bolts 11.1. Asthebox indicates, somepresidential powersarise fromonesource, suchasthe Constitution, andothersderivefromacombinationof
constitutional and statutory authority. Ouraimis to show how these provisions operate inmodern-day Americanpolitics: whatkindsofopportunitiesandconstraintsthey createforthecurrentpresidentandfutureholdersof theoffice.

Head of the executive branch
A president’s responsibilities andthesource of presidential powerbeginwiththe con- stitutional responsibilitiesof theoffice. Asstatedinthe Constitution’s vesting clause, “Theexecutive Powershall bevestedina Presidentof the United Statesof America,”
thereby making thepresidentthe head of government, whichgrantshimorher authority overtheexecutivebranch, aswell asthe head of state, whoservesasthe symbolic andpolitical representativeof thecountry. The Constitutionalsoplaces
thepresidentinchargeof theimplementationof laws, saying “heshall take Carethat the Lawsbefaithfully executed.” Sometimestheimplementationof alaw isnearly automatic andall thepresidentneedstodoisensurethatbureaucratsuseproper, law- ful procedurestoaccomplishtheimplementation.
More commonly, thepresident’s authority toimplement thelaw requiresusing judg- ment totranslatelegislativegoalsintoprograms, budgets, andregulations. Forexam- ple, the Affordable Care Act(ACA) of 2010 gavethepresidentandthe Departmentof Health and Human Servicestheauthority tomodify provisionsof thenew program, including thedeadlinesforpeopletopurchasehealthinsurancethroughthenew fed- eral andstateexchanges. Althoughcriticschargedthatcongressional consentwas required, the ACA wastypical ofmajorlegislationinthatitgavetheadministrationsig- nificantleeway asitimplementedthepolicy changesmandatedby thelaw’spassage.10
Finally, thepresident’scontrol of theexecutivebranchenableshimorhertoissue orders togovernmentagenciesthatmakesignificantpolicy changes. Forexample, in 2015 President Obama granted quasi-legal status andwork permits to nearly amillion illegal immigrantswhoenteredthecountry aschildren. Whilemany Republicansand some Democratscriticizedthe President’saction, they wereunabletotakethesteps needed tooverturnit—writeappropriatelegislation, shepherd it throughthe Houseand Senate, andoverrideaveto. Ultimately, Obama’sorderwasstruckdownby afederal appeals court withthisdecision upheld by atied Supreme Court. And of course, the order could have been removed by President Trump on hisfirstday inoffice.
Appointments Thepresidentappointsambassadors, seniorbureaucrats, andmem- bersof thefederal judiciary, including Supreme Courtjustices.11 Asheadof theexec- utive branch, the president controls about 8,000 positions, ranging from high-profile jobs such assecretary of state, to routine administrative andsecretarial positions.
About 1,200 of theseappointments—generally high-level positionssuchascabinet secretaries—require Senateconfirmation. Becausefederal judgeshipsarelifetime
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constitutional authority (presidential)
Powersderivedfromtheprovisions ofthe Constitutionthatoutlinethe president’sroleingovernment.
statutory authority (presidential)
Powersderivedfromlawsenactedby Congressthataddtothepowersgiven to thepresident inthe Constitution.

vesting clause
Article II, Section 1, of the Constitution, whichstates: “The executive Powershall bevestedin a President of the United States of
America,” making thepresidentboth theheadof governmentandthehead of state.
head of government
Oneroleofthepresident, through whichheorshehasauthority overthe executivebranch.
head of state
Oneroleofthepresident, through whichheorsherepresentsthe country symbolically andpolitically.
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Presidential Powers
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Implementation
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Constitutional and statutory authority
Administration
 
of
 
Executive
 
Branch
Constitutional
 
authority
Nominations
 
and
 
Appointments
 
to
 
Executive
 
Branch
 
and
 
Judiciary
Constitutional and statutory authority 
Commander
 
in
 
Chief
 
of
 
Armed
 
Forces
Constitutional
 
authority
Negotiation
 
of
 
Treaties
 
and
 
Executive
 
Agreements
Constitutional and statutory
 
authority
Veto
 
of
 
Congressional
 
Actions
Constitutional
 
authority
Presidential
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Other
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recess appointment
Selectionby thepresidentof aperson tobeanambassadorortheheadof
adepartmentwhilethe Senateis notinsession, thereby bypassing Senateapproval. Unlessapproved by asubsequent Senatevote, recess
appointeesserveonly totheendof the congressional term.



executive orders
Proclamationsmadeby thepresident thatchangegovernmentpolicy
withoutcongressional approval.

appointments, they enablethe president to put people into positions of power who will remain after the president leaves office. For example, President Obama’s two Supreme Courtappointments, Sonia Sotomayorand Elena Kagan, emergedasinfluential voices on suchissuesashealthcareandtherightsof criminal defendants.
Theneedfor Senateconfirmationof thepresident’sappointmentsisoneof thefun- damental limits on presidential power. Historically, the Senate has approved virtually all nomineeswithoutmuchdebateorcontroversy, althoughinrecentyearssenators
(particularly Republicansduring Obama’spresidency) haveblockedvotesonmany judicial and agency nominees. Forexample, Republicansenators refused toholdhear- ingsoravoteon Merrick Garland, Obama’s 2016 Supreme Courtnominee, whichleft
theseatvacantforanentireyear. If the Senateisinrecess(adjournedformorethan threedays), thepresidentcanmakea recess appointment, whereby an appointee is
temporarily givenaposition without a Senate vote andholdstheoffice until thebegin- ning of thenextcongressional session. All presidentsmakerecessappointments, but typically forrelatively minorofficesandfornoncontroversial nominees—itwould have beenhighly unusual (and highly controversial) for President Obama to appoint Garland to the Supreme Courtviaa recess appointment, andthe constitutionality of
thisactisquestionable. Inany case, the Senatecaneliminatethepossibility of recess appointments by holding brief working sessionsasoftenasneededtoensure thatno recess lasts more thanthree days.
Executive Orders Presidentshavethepowertoissue executive orders—that is, proclamationsthatunilaterally changegovernmentpolicy withoutsubsequent
congressional consent12—aswell asotherkindsof ordersthatchangepolicy, suchas National Security Presidential Directivesand Presidential Findings(seethe How It Works featureinthischapter). Responding tothe December 2012 massshooting of

schoolchildrenat Sandy Hook Elementary School in Newtown, Connecticut, in Janu- ary 2013, President Obamasigned 23 executiveordersrelating toguncontrol.13 Many of theseorderswererelatively modest, suchasreleasing ananalysisof how many lostor stolengunsareusedinsubsequentcrimes. Otherordershadmoresignificanteffects, suchasordering the Consumer Product Safety Commission(CPSC) todevelopnew requirements forgun locks. More significant policy changesproposedby Obama,
suchasbanning thepossessionof armor-piercing bullets, limiting thesizeof hand- gunammunitionmagazines, andincreasing federal funding forlocal policeofficers, were partof aguncontrol packagesentto Congressatthesametimethattheexecu- tiveordersweresigned. Noneof theseproposalswereenacted. As the What Dothe
Numbers Say? featureshows, all presidentsissuemany executiveorders. Mostarenot consequential, liketheannual orderthatgivesfederal employeesanearly dismissal onthelastworking day before Christmas. Butsomeexecutiveordersimplementlarge changesinfederal policy. Lincoln’s Emancipation Proclamation was issuedasanexec- utive order.



[image: ]

Executiveordersmay appeartogivethepresidentauthority todowhateverheorshe wants, even whenfacing strong oppositionfrom Congress. However, astheguncontrol example illustrates, apresident’spowertoissue executive ordersgenerally involves purely administrativematters(suchasreleasing thestudy oflostandstolenguns). Or
thepresidentmay beabletoissueanexecutiveorderonaspecific questionbecause Congresshaspassedalaw giving himorhersomespecific authority inthiscase(suchas theability todirectthe CPSC todevelopnew gunlockregulations). Moreover, regard- less of theauthority usedtoissueanorder, if membersof Congresshadobjectedtothe policy changesornew regulationsthey couldhavepassedalaw overturning theorders. Inlightof congressional oppositionto Obama’sguncontrol legislation, if thepresident had tried to implement these changes through executive orders hewould surely have faced either legislativeorjudicial action tooverturnthe orders.
Commander in Chief The Constitutionmakesthepresidentthecommanderin chief of America’s military forces but gives Congress thepower to declare war. These provisions arepotentially contradictory, andthe Constitution leaves open the broader
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After Congress failed to pass the DREAM (Development, Relief, and Education for Alien Minors) Act, President Obama issued an executive order to stop the deportation of some young illegal immigrants in 2012.
Although the scope of the order was subsequently constrained by a tied Supreme Court, Obama’s action stands as an example of how presidential power derives from control over how laws are implemented. #DREAMAct

[bookmark: How It Works: How Presidents Make Policy][bookmark: _bookmark162]How it works: in theory
How Presidents Make Policy outside the Legislative Process





The Constitution describes
the president’s influence over new policy initiatives in terms of the power to sign or veto acts of Congress.
But what can the president do when Congress fails to act how he or she wants?






President + White House staff
develop proposals—they talk to the public, members of Congress, interest groups, union and corporation heads, party leaders, and others. Some of these groups initiate contact and submit their own ideas or even fully drafted plans.














President + Congress
sometimes find compromise proposals— but other times negotiations reveal that the president’s plans will not receive majority support in the House and Senate.


President + White House staff investigate whether some or all of the president’s goals can be achieved through executive order or other means.


President
issues appropriate orders and directives.
















Congress
decides whether to enact legislation reversing the president’s actions. They need a two-thirds majority in both houses to override an expected presidential veto.

Presidential appointees, assuming congressional attempts to reverse the new policies are unsuccessful, administer implementation of the new policies.

How it works: in practice
Obama
Reestablishes Relations
with Cuba

President + staff:
We’re open to it.
[image: ]
2008: During the 2008 presidential campaign, Obama said he was willing to meet with Cuban leaders.


Here’s a start.

[image: ]
After the election,
Obama eased restrictions on Cuban Americans sending money to relatives in Cuba.


President + staff + Congress

The reopening of diplomatic ties with Cuba illustrates how the president can bypass Congress and
initiate meaningful policy change. Obama announced a series of policy changes
in December 2014 after a long series of negotiations with the Cuban government, including an agreement to swap spies held by each government.

Let’s talk.
[image: ]
2014:
Secret negotiations began with the Cuban regime.

Welcome!
[image: ]
December 2014:
 (
restoration of diplomatic 
relations with Cuba.
)Obama announces the

...but just us.
[image: ]
Obama and his staff decided against consulting members of Congress.

Let’s rebuild.

 (
Florida 
Cuba
)
 (
Easing
 
of
 
restrictions 
on
 
travel
 
to
 
Cuba,
)
removal of Cuba from the list of state sponsors of terrorism, and other moves to rebuild ties between the two nations.

Because...
[image: ]
They believed that Republicans and others who opposed a deal with Cuba would respond by doing everything they could to end the talks.
Welcome home!
[image: ]
The spy exchange takes place soon thereafter. Some Republicans in Congress criticized the spy swap.
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Critical
 
Thinking
In
 
addition
 
to
 
concerns
 
about 
congressional opposition, 
why
 
else
 
would
 
the
 
Obama 
administration
 
decide
 
to
 
keep initial
 
negotiations
 
with
 
Cuba
 
a 
secret?
Based
 
on
 
what
 
you’ve
 
read in
 
this
 
chapter,
 
what
 
would
Congress
 
need
 
to
 
do
 
to
 
reverse 
Obama’s
 
actions?
)President + presidential appointees + Congress
One more

(big) thing.
[image: ]
Post-April 2015: Obama and his appoin- tees lobbied Congress to lift the trade embargo with Cuba.

Just one catch.
[image: ]
Since the embargo was created by an act of legislation, Congress must enact a new law to reverse it. Moreover, all of
the Obama administration’s changes can be revoked by President Trump.


[image: ]


The public sees presidents as speechmakers, but it’s mostly butt-in-seat work, a continuous cycle of meetings, decisions, and preparation for meetings and decisions. Governing is a lot harder than tweeting.
—Michael Grunwald,
Politico reporter

question of who controls themilitary.14 Inpractice, however, thepresidentcontrols day-to-day military operationsthroughthe Departmentof Defenseandhasthepower toordertroopsintoactionwithoutexplicitcongressional approval. Forexample, inthe summer of 2014 the Obama administration joined over adozen other nations to aid rebel forces inthe Syriancivil war. Thisincluded conducting air strikes against Syrian government forcesandthe ISIL terroristorganization. Membersof Congressdidnot approve thisaction: anauthorization resolution was proposed but nevervoted on in
the Senate, andthe Housetooknoactionatall. Similarly, the 2011 attackon Osamabin Laden’scompoundwascarriedoutwithoutpriorcongressional approval, although somecongressional leaderswerenotifiedinadvance.
Infact, eventhoughthe United Stateshasbeeninvolvedinhundredsof military conflicts, therehavebeenonly fivedeclarationsof war: the Warof 1812, the Mexican- American War(1846), the Spanish-American War(1898), World War I (1917), and World War II (1941).
As away of restraining presidential war-making power, Congressenactedthe War Powers Resolutionof 1973 (see Nuts& Bolts 11.2). However, between 1975 and 2003, despite dozens of U.S. military actions—ranging from embassy evacuations to large-scale operations, including the 1991 Persian Gulf Warandtheinvasions of Iraq
and Afghanistan—the War Powers Resolutionhasbeeninvokedonly once.15 Moreover, despite being ineffectfornearly 40 years, ithasneverfaced Supreme Courtreview.
Somescholarshavearguedthattheresolutionactually expandspresidential power becauseitgivesthepresidentessentially unlimitedcontrol forthefirst 90 daysof amil- itary operation—andinsomecases, suchasthekilling ofbin Ladenandthemany drone attacks authorizedinthelastdecade, 90 daysis more than enough time tocomplete military actionwithoutgetting Congressinvolved.16
Despiteitslimitations, the War Powers Resolutionhasforcedpresidentstogaincon- gressional approval, intheformof congressional resolutionsoratleastconsultation
withcongressional leaders, forlarge-scalemilitary actionssuchastheinvasionof Iraq, aswell asforlesseroperationssuchasanti-terroristoperations. Membersof Congress canalsocurbapresident’swar-making powersthroughbudgetrestrictions, legislative prohibitions, and, ultimately, impeachment.17
Treaty Making and Foreign Policy Treaty-making powerissharedbetween Con- gressandthepresident: presidentsandtheirstaff negotiatetreaties; thesearethen senttothe Senateforapproval, withthesupportofatwo-thirdsmajority. Congress considers treaties only after negotiations have ended; there isno way for members of Congresstoforcethepresidenttonegotiateatreaty orlimititsscope. However, the
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The
 
War
 
Powers
 
Resolution
 
of
 
1973
The
 
president
 
is
 
required
 
to
 
report
 
to
 
Congress
 
any
 
introduction
 
of
 
U.S.
 
forces
 
into
 
hostilities
 
or
 
imminent
 
hostilities.
The
 
use
 
of
 
force
 
must
 
be
 
terminated
 
within
 
60
 
days
 
unless
 
Congress
 
approves
 
of
 
the
 
deployment.
 
The
 
time
 
limit
 
can
 
be 
extended
 
to
 
90
 
days
 
if
 
the
 
president
 
certifies
 
that
 
additional
 
time
 
is
 
needed
 
to
 
safely
 
withdraw
 
American
 
forces.
The
 
president
 
is
 
required
 
whenever
 
possible
 
to
 
consult
 
with
 
Congress
 
before
 
introducing
 
American
 
forces
 
into
 
hostilities
 
or 
imminent
 
hostilities.
Any
 
congressional
 
resolution
 
authorizing
 
the
 
continued
 
deployment
 
of
 
American
 
forces
 
will
 
be
 
considered
 
under
 
expedited 
procedures.
Source:
 
Richard
 
F.
 
Grimmett,
 
“The
 
War
 
Powers
 
Resolution:
 
After
 
Thirty
 
Years,”
 
Congressional
 
Research
 
Service
 
Report
 
RL32267,
 
March
 
11,
 
2004.
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President Obama’s Executive Orders
Many critics argued that President Obama issued an unprecedented number of executive orders. They said this was his strategy to bypass a Republican Congress that was unsympathetic to his policy proposals. What do the numbers say?

WHAT DO
THE NUMBERS SAY?





Executive Orders Issued by Recent Presidents


Divided government (president from one party and at least one branch of Congress from the other)

Unified government (president and both branches of Congress from the same party)


President	Congress	Number of executive orders issued


George H. W. Bush


Bill Clinton

101st (1989–1991)
102nd (1991 1993)

103rd (1993–1995)
104th (1995 1997)

74
92

111
89


	
	105th (1997 1999)
	
	
	
	76
	

	
	106th (1999 2001)
	
	
	
	76
	

	
	
	
	
	
	
	

	George W. Bush
	107th (2001–2003)
	
	
	
	
	85

	
	108th (2003–2005)
	
	
	
	
	86

	
	109th (2005–2007)
	
	53
	
	
	

	
	110th (2007 2009)
	
	
	67
	
	

	Barack Obama
	111th (2009–2011)
	
	
	
	75
	

	
	112th (2011–2013)
	
	
	
	72
	

	
	113th (2013–2015)
	
	52
	
	
	

	
	114th (2015–2017)
	
	5
	
	
	













Think about it
· Is there any evidence that Obama issued more executive orders than his predecessors?
· In light of past patterns, how many executive orders would you expect from incoming president Donald Trump?








Source: “Executive Orders Disposition Tables Index,” Federal Register, www.archives.gov (accessed 11/6/16).
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executive agreement
An agreementbetweentheexecutive branchandaforeigngovernment, whichactsasatreaty butdoesnot require Senateapproval.
























[image: ]


The president often meets with foreign leaders in both formal and informal settings—for example, he watched a baseball game in Havana, Cuba, with Cuban leader Raul Castro in March 2016. Such meetings provide a venue for the president to present American views and mediate disagreements, but also to act as a
visible symbol of America’s position as a world superpower.


State of the Union
An annual speechinwhichthe presidentaddresses Congressto reportontheconditionofthecountry andtorecommendpolicies.

need forcongressional approval oftenleadspresidentstoconsidersenators’ prefer- ences when negotiating treaties, leading againtosignificantcompromisebetweenthe twobranches.
Presidentshavetwostrategiesforavoiding acongressional treaty vote. Oneisto announcethatthe United Stateswill voluntarily abideby atreaty withoutratifying it. Inthecaseof the 2015 Paris Climate Accord, oneof thereasonswhy the United States supportedvoluntary targetsforreductionsingreenhousegaseswasthatsuchanagree- mentdidnotrequire Senateapproval. It isalsopossibletostructureadeal asan execu- tive agreement betweentheexecutivebranchandaforeigngovernment, whichdoes notrequire Senateapproval. Relativetoaratifiedtreaty, whichremainsinforceafter thepresidentwhonegotiateditleavesoffice, bothvoluntary complianceandexecutive
agreementshavethedisadvantagethatasubsequentpresidentcansimply undothe action.
Thepresidentalsoservesastheprincipal representativeof the United Statesinfor- eign affairsotherthantreaty negotiations. Presidential dutiesincludecommunicating
[image: ]withforeignleaders, nongovernmental organizations, andevenordinary citizenstopersuadethemtoactin ways thatthe president believes areinthebest interest of the United States. Forexample, in March 2016 President Barack Obama traveled to Cuba, where he toured Cuba’s capital, Havana, watchedabaseball gamebetween
Americanand Cubanteams, metwith Cubandissidents, andgaveaspeechon Cubantelevisionthatcriticizedthe regimeforhumanrightsviolations. Whilespeechesand baseball games have no direct effectonpolicy, they can raise public awareness of theirgovernment’s shortcom- ingsandperhapsincreasepressuresforchange.
Theamountof timetheadministrationdevotesto foreign policy issubjecttodomestic andworldeventsand thereforenotentirely underpresidential control. Barack Obamacampaignedonapledgetoreduce American military operationsabroadand, six yearsintohistimein office, Americanolongerhadcombatoperationsin Iraq
and Afghanistan. But Obamaexpandeddroneand Special Forcesattacksonmembers of terrorist organizations, promoted American participation in Libya and Syria, and sent Americanforcestoeastern Europeinresponseto Russia’sannexationof Crimea. Obamaandhisaidesalsospentconsiderabletimecoordinating theglobal responseto thefinancial crisisof 2008–2009, aswell asnatural disasterssuchasthe 2010 earth- quakein Haiti.
Legislative Power The Constitutionestablisheslawmaking asasharedpower betweenthepresidentand Congress, andcompromisebetweenthetwobranchesis
fundamental topassing lawsthatsatisfy boththepresidentand Congress.18 Thepres- ident canrecommendpolicies to Congress, notably intheannual State of the Union address. The president andhis or her staff alsowork withmembersof Congressto develop legislative proposals, andalthoughthepresident cannotformally introduce legislation, it is typically easy to findamemberof Congresswilling tosponsorapresi- dential proposal.19 Presidentsandtheirlegislativestaff alsospendtimelobbying mem- bersof Congresstosupporttheirproposalsandnegotiating withlegislativeleaders over policy details.
Thepresident’slegislativepoweralsostemsfromtheability tovetolegislation. Once bothchambersof Congresshavepassedabill by simplemajority, thepresidentmust
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decide withintwoweekswhethertosignitorissuea veto. Signedbillsbecomelaw, but vetoed billsreturntothe Houseand Senateforavotetooverride the veto. If bothcham- bersenactthebill againwithatleasttwo-thirdsmajorities, thebill becomeslaw; other- wise, it isdefeated. If Congressadjournsbeforethepresidenthasmadeadecision, the president can pocket veto theproposal by notresponding toit. Pocketvetoescannotbe overridden, but congressional leaders canavoid them by keeping Congress insession for twoweeksafterabill isenacted.
Figure 11.1 showsthenumberof vetoesissuedby recentpresidents—andthenumber overridden by Congress. Ingeneral, vetoes aremost likely to occurunderdividedgov- ernment, when a president from one party faces a Houseand Senate controlled by the other party (inthecase of Obama, the relatively small number of vetoes reflects asharp reduction inthenumber of laws enacted by Congress).20 Vetoesaremuchlesslikely
underunifiedgovernment, whenoneparty controlsboth Congressandthepresidency, becausethechancesaremuchhigherthatthepresidentandlegislatorsfromhisorher party hold similar policy priorities.
A president’s threats to veto legislation provide an additional source of power: they allow thepresidenttospecify whatkindsof proposalsheorsheiswilling orunwilling to acceptfrom Congress. Legislators thenknow thatthey need to writeaproposal that attracts two-thirdssupportinbothhousesorelse accede tothepresident’s demands. For example, during the 2012–2013 debateoverraising thefederal debtlimit President Obama said hewouldveto any legislation thatincluded repeal of hishealthcare leg- islation, evenif avetoledtoagovernmentshutdown. Whether Obamawaswilling to follow throughwithhisthreatisunclear, butthethreatworked. Inthissense, theveto powercanfacilitatecompromisebetweenpresidentsandmembersof Congress—com- promises thatfavor the president’s point of view.
Other Duties and Powers The Constitutiongivesthepresidentseveral additional powers, including theauthority topardonpeopleconvictedof federal crimesorcom- mute (reduce) theirsentences. Theonly limitonthispoweristhatapresidentcannot pardon anyone who has beenimpeachedand convicted by Congress. (Thus, if a presi- dent is removed fromofficeviaimpeachmentheorshecanneitherpardonhim- orher- self norbepardonedwhenthevicepresidentassumesthepresidency.)
Althoughmostpresidential pardonsattractlittleattention, somehavebeen extremely controversial. Presidentshavepardonedtheirownappointeesforcrimes committed while serving intheir administrations, and have also pardoned campaign contributorsandpersonal friends. Forexample, in July 2007 President Bushcommuted a 30-monthjail term given to Lewis“Scooter” Libby, Vice President Dick Cheney’s for- mer aide. Libby hadbeen convictedof lying toagrandjury abouthisrole inleaking the nameof acovert CIA agenttoseveral journalists. Yet, inthemain, mostpardonsattract littleattention.
Executive Privilege Finally, althoughthispowerisnotformally setoutinthe Consti- tutionorastatute, all presidentshaveclaimedtoholdthepowerof executive privilege. Thisreferstotheability     toshieldthemselvesandtheirsubordinatesfromrevealing White Housediscussions, decisions, ordocuments(including e-mails) tomembersof
thelegislativeorjudicial branchesof government.21
Althoughclaimsof executiveprivilegehavebeenmadesincetheratificationof the Constitutionin 1789, it isstill notclearexactly whatfallsundertheprivilegeandwhat does not(see the Take a Stand feature). Inthe 1974 case United Statesv. Nixon, aspecial prosecutorappointedby the Justice Departmenttoinvestigatethe Watergatescan-
dal challenged President Richard Nixon’s claims of executive privilege to force him to handovertapesof potentially incriminating Oval Officeconversationsinvolving





pocket veto
A president’s ability to veto a piece of legislation by taking noactiononit
(possibleonly when Congressisnot insession).






















DID YOU KNOW?
 (
844
)Through November 8, 2016, President Obamapardonedor commuted the sentences of



individuals convicted of federal crimes.
Source: U.S. Department of Justice



executive privilege
Therightof thepresidenttokeep executivebranchconversationsand correspondenceconfidential fromthe legislativeandjudicial branches.
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FIGURE 11.1

Presidential Vetoes from Bush to Obama
The figure shows the number of vetoes issued by recent presidents in each congressional term they held office, along with whether the term involved unified or divided government. Do the data support the argument that vetoes are less likely given unified government? Compared with other presidents, 
 has Barack Obama issued an inordinately high or low number of vetoes?




Regular and Pocket Vetoes	Veto Overrides

President	Congress	Presidential vetoes

George H. W. Bush

101st (1989–1991)	19
Divided
102nd (1991–1993)	25
Divided	1

Bill Clinton

103rd (1993–1995)
 (
No
 
vetoes
)Unified
104th (1995–1997)	17
Divided

105th (1997–1999)	8
Divided	1
106th (1999–2001)	12
Divided

George W. Bush


107th (2001–2003)
Divided
108th (2003–2005)
Unified
109th (2005–2007)
Unified
110th (2007–2009)
Divided


No vetoes No vetoes
1

11
4



Barack Obama

111th (2009–2011)
Unified
112th (2011–2013)
Divided
113th (2013–2015)
Divided
114th (2015–2017)
Divided

2

No vetoes No vetoes
10
2



Source: Data aggregated by the authors.









 (
326
) (
Chapter 11
) (
| The Presidency
)326	Chapter 11 | The Presidency

[image: ]


Nixon andhissenior aides. The Supreme Courtruledunanimously thatexecutive privilege does exist, but thatthe privilege isnot absolute. The Court’sdecision required Nixon to release thetapes, which proved hisinvolvement withattempts to cover up the scandal, buttheruling didnotclearly statetheconditionsunderwhichafuturepresi- dent couldwithholdsuchinformation.22
Claimsof executiveprivilegepresentadilemma. Ontheonehand, membersof Con- gressneedtoknow whatishappening intheexecutivebranch. Inthecaseof President Nixon andthe Watergate scandal, claims of executive privilege allowedthe Watergate cover-up to continue for more thanayearandwould have kept thisinformation secret permanently if the Supreme Courthadruledin Nixon’sfavor.23 Exercising executive privilege canalsoweakenaccountability to the public, as restricting information may leave theaveragevoterunawareof whatanadministrationisdoing. Ontheotherhand, thepresidentandhisorherstaff needtobeabletocommunicatefreely, discussing
alternativestrategiesandhypotheticalsituationsornationalsecurity secretswithout fearing thatthey will beforcedtoreveal conversationsthatcouldbecomepolitically embarrassing orcostly.

[image: ]


The president is the unofficial head of his party and works with fellow party members in government. Here, President Obama meets with Vice President Joe Biden and Democratic House leaders, clockwise from the bottom left, Steve Israel (D-NY), Chris Van Hollen (D-MD), Steny Hoyer
(D-MD), House Minority Leader Nancy Pelosi (D-CA), James Clyburn (D-SC), Xavier Becerra (D-CA), and Joseph Crowley (D-NY).
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Criticisms of presidents often center on cases of inaction or failure, where they do nothing to address a national problem, or where they try to change policy but are unsuccessful. The underlying expectation is that presidents are powerful and can do anything. The reality is that presidents are more powerful in some areas than in others—for example, when they negotiate with foreign leaders versus when they propose changes in spending, which requires congressional approval. Thus, when
we judge presidents’ performance we must consider what they were trying to do and whether they required the assistance of others to make their proposals a reality.

“Why Should
I Care?”

TAKE
A STAND
The Limits of Executive Privilege
Deciding what information a president can be compelled to release to the public or to other branches of government
and what information can be kept confidential requires con- fronting fundamentally political questions. There are no right answers, and the limits of executive privilege remain unclear. On the one hand, members of Congress need facts, predic- tions, and estimates from the executive branch to make good public policy. On the other hand, the president and his or her staff have a right to keep their deliberations confidential, as well as a practical need to keep some things secret.
Consider the controversy over the Obama administra- tion’s policy of targeting terrorists using attacks by uncrewed drone aircraft. Compared with deployments of other military forces, on the one hand drone attacks have the advantages of surprise (drones are small and fly high enough to be invisi- ble), low cost (drones are cheaper than fighters or bombers), and lower risk (the drones can be controlled from anywhere, so there is no risk of American casualties in an attack). On the other hand, drone attacks carry the risk of collateral dam- age—an attack may also hurt or kill innocent civilians. More- over, because drone attacks are conducted in secret, there is little to no congressional oversight of who gets targeted by drone strikes or the potential for collateral damage. Should drone attacks fall under executive privilege?

Keep the attacks secret.
Clearly, revealing the targets of drone strikes in advance of the actual attacks would destroy the secrecy that makes these strikes so effective—terrorists could stop using cell phones, stay indoors as much as possible, travel only at night, and take other actions to make themselves hard to spot
from the air. But there would be danger even in forcing an administration to release information after an attack, as such documents would reveal the criteria used to decide which ter- rorists to target, the limits of the drone technology, and what factors made it easier to carry out a successful attack. All of this information would help terror targets to evade future drone attacks and perhaps require a return to using Special Forces to attack terror targets, which would place American lives at risk.














The president’s role as commander in chief of America’s armed forces gives him or her a tremendous amount of power—power that often can be exercised secretly. What should be the limits on presidential secrecy?


Reveal the information.
The problem with imposing a high level of secrecy on drone attacks is that it is an exception to the rule of keeping Con- gress informed about the use of military force. In the end, a drone is simply a different way of attacking terrorists or their organization. While the need for secrecy in advance of an attack makes sense, it is not obvious why it should continue after an attack has been carried out. In general, presidents are required to give Congress (in the case of secret opera- tions, the chairs and ranking members of the Intelligence Committees) “prompt notification” of all secret operations. This rule was intended to govern reporting of all covert operations. Should drone attacks be given a higher level of secrecy, or should presidents be forced to keep members of Congress informed? Take a stand.


take a stand
1. One argument for using drones to attack terrorist targets highlights their greater effectiveness and lower costs than other options. But drone attacks also involve lower political risks to the president. Explain why this is so.

2. Under current law, the president only has to inform a few members of Congress about covert operations and can wait until an operation is in progress before releasing information. Why would members of Congress want to expand notification requirements, such as informing more members or requiring disclosure during the planning of an operation?
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[bookmark: The Presidency as an Institution][bookmark: The Executive Office of the President ][bookmark: _bookmark163]The presidency as an institution
As headof theexecutivebranch, thepresidentrunsahuge, complex organization
withhundredsof thousandsof employees. Thissectiondescribestheorganizations andstaff whohelpthepresidentexercisethesevastresponsibilities, frommanaging disaster-responseeffortstoimplementing policy changes.24 Among theseemployees areappointeeswhoholdseniorpositionsinthegovernment. Theseindividualsserve asthepresident’seyesandearsinthebureaucracy, making surethatbureaucratsare following presidential directives.

The Executive Office of the President
Theexecutivebranch’sorganizational chartbeginswiththe Executive Office of the President (EOP), which has employed about 1,800 people in recent administrations. Aboutone-thirdof theseemployeesareconcentratedintwooffices, the Officeof Man- agementand Budget, whichdevelopsthepresident’sbudgetproposalsandmonitors spending by governmentagencies, andthe Officeof the United States Trade Represen- tative, whichnegotiatestradeagreementswithothernations. Nuts& Bolts 11.4 lists the organizations thatmakeupthe EOP.
Oneof themostimportantdutiesof EOPstaff ishelping presidentsachievetheir policy goalsandgetreelected. Forexample, twoof President Obama’skey political operatives, David Plouffe and David Axelrod, servedinthe EOPassenioradvisers during Obama’sfirstterm. Theirjobwastolinktheadministrationandthereelection campaign—asonearticleputit,“making surethattheactionsof onedidnotthreaten
thesuccessof theother.”25 Similarly, Donald Trumpnamedtwokey campaignadvisers, Reince Priebusand Steve Bannon, aschief of staff andseniorcounselor, respectively.
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Executive Office of the President (EOP)
Thegroupof policy-relatedoffices thatserveassupportstaff tothe president.
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[bookmark: The Vice President][bookmark: _bookmark164]You don’t need to know who’s playing on the White House tennis court to be a good president.
—James Baker, former White House Chief of Staff
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While many people perceive the vice president’s position to be ceremonial and relatively powerless, recently the vice president’s role has expanded significantly. President Obama’s
vice president Joe Biden served as a trusted policy adviser and directed several initiatives such as the Cancer Moonshot 2020. @JoeBiden #CancerMoonshot

Themostinfluential EOPstaff occupy theofficesinthe West Wing of the White House. The West Wing containsthepresident’soffice, knownasthe Oval Office, and space for the president’s chief aideandpersonal secretary, aswell assenior aides such asthevice president, the president’s press secretary, andthe chief of staff, who managesall aspectsof White Houseoperations—including, asformer Reaganchief of staff James Bakerputit, whogetstoplay tennisonthe White Housecourts. Many recent chiefs of staff havebeencentral inthedevelopmentof policy proposalsand
negotiations withmembers of Congress. However, the chief of staff servesastheagent ofthepresident—whatmattersiswhatthepresidentwants, notachief ofstaff’spolicy preferences.
Most EOP staff membersarepresidential appointeeswhoretaintheirpositionsonly aslong asthepresidentwhoappointedthemremainsinoffice, althoughsome EOP offices—suchasthe Officeof Managementand Budget, the Officeof the United States Trade Representative, andthe National Security Council (NSC)—alsohaveasignifi- cantnumberof permanentstaff analystsandexperts.26 Whenthepresidentappoints peopleto EOPpositions, theprimary expectationof themisloyalty ratherthanacon- cernforthegeneral public orpolicy expertise.27 Thepresidentneedsstaff whounder- stand what he or she wants thegovernment to doand who will dedicate themselves to implementing thepresident’svision.28 However, theemphasisonloyalty inpresidential appointments has obvious drawbacks: appointees may notknow much about the jobs they aregivenandmay notbevery effectiveatmanaging theagenciesthey aresup- posedtocontrol. Forexample, Ron Klain, Obama’schoicetoleadthegovernment’s effortstostemthespreadof the Ebolavirus, wascriticizedforhislackof experiencein medicine andpublic health.
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The vice president
As setoutinthe Constitution, thevicepresident’sjobistopresideover Senateproceed- ings. Thislargely ceremonial jobisusually delegatedtothepresidentprotemporeof
the Senate, whointurntypically givestheduty toamorejuniormember. Thevicepres- ident alsohasthepowertocasttie-breaking votesinthe Senate. Asmentionedearlier, thevicepresident’sotherformal responsibility is tobecomepresidentif thecurrent president dies, becomes incapacitated, resigns, or is impeached. Of the 45 people who havebecomepresident, 9 werevicepresidentswhobecamepresidentinmidterm.

[bookmark: The First Spouse][bookmark: The President’s Cabinet][bookmark: _bookmark165]Theseratherlimitedofficial dutiesof thevicepresidentpaleincomparisonwith theinfluential roleplayedby recentvicepresidents. Vice President Dick Cheney, who
servedwith President George W. Bush, exertedasignificantinfluenceovermany policy decisions, including therightsof terrorsuspects, tax andspending policy, environmen- tal decisions, andthewriting of new governmentregulations.29
Although Cheney’slevel of influencewasunique, otherrecentvicepresidentshave alsohadreal power. Forexample, Vice President Al Gorewasanimportantadviser
to President Bill Clinton. And Barack Obama’s vice president, Joe Biden, played an importantrole, attending all significantmeetingsandserving asthelastpersonthe president consulted before making adecision. Donald Trump’svice president, Mike Pence, will likely play asimilarroleinhisadministration.

The first spouse
Presidential spouseshavealsoplayedakey butlargely informal roleinpresidential administrations, typically as one of a president’s most important advisers. There are examples wherethey havebeenaninformal conduitfor expressing thepresident’s opinions to political appointees, members of Congress, or themedia. They also repre- sent Americaatawiderangeofinternational events, fromfuneralstoconferences. And of course, presidential spouses areahighly visible symbol of the nation, performing a role similar to the president’s role ashead of state.
Attemptsby firstspousestohaveanofficial policy-making roleinapresident’s administrationaregenerally limited. Foronething, afirstspouse’sstaff isnotsetupto assesspolicy problemsorsolutions. Thecommitmentsof firstspousesoftenkeepthem outof Washingtonforsubstantial periods. Finally, insofarasthefirstspouse’swork
iscontroversial atall, opponentscanalwaysarguethatthefirstspouseshouldnotbe involvedinpolicy making, asheorshewasnotelectedtodoso. Thus, during Bill Clin- ton’s presidency, then–first spouse Hillary Clinton was criticized forherleadership role inhealthcarereformefforts.
In light of these constraints, most first spouses pick a largely noncontroversial policy area to focus their official efforts. For example, George W. Bush’s spouse, Laura Bush, made numerous public appearances to support education and literacy pro-
grams as well as international HIV/AIDS treatment and prevention efforts. Michelle Obama worked to support exercise and healthy eating programs (including changes to federal student lunch guidelines). Similarly, after the failure of health care reform in the Clinton presidency Hillary Clinton changed her focus to less visible, less con- troversial initiatives, such as efforts to expand human rights and women’s rights
throughout the world. Donald Trump’sspouse, Melania Trump, hassuggestedthatshe will focushereffortsonstepstodetercyberbullying.


The president’s Cabinet
Thepresident’s Cabinet iscomposedof theheadsof the 15 executivedepartmentsinthe federal government, along withotherappointeesgivencabinetrankby thepresident. Nuts & Bolts 11.5 lists the Cabinetandcabinet-level positions. Thecabinetmembers’ principal job is to bethefrontline implementers of the president’s agenda intheirexec- utive departments. Aswediscussin Chapter 12, these appointees monitor theactions of thelower-level bureaucratswhoretaintheirjobsregardlessof whoispresidentandwho arenotnecessarily sympathetic tothepresident’spriorities.



Cabinet
Thegroupof 15 executivedepartment heads whoimplement thepresident’s agendaintheirrespectivepositions.




[bookmark: Presidential Power Today][bookmark: _bookmark166]NUTS
& BOLTS 11.5

Cabinet and Cabinet-Level Positions
The president’s Cabinet is composed of the heads of the 15 executive departments along with other appointees given cabinet rank by the president.


Secretary of Agriculture	Secretary of Transportation
Secretary of Commerce	Secretary of the Treasury
Secretary of Defense	Secretary of Veterans Affairs
Secretary of Education	Vice president
Secretary of Energy	White House chief of staff Secretary of Health and Human Services	Attorney general
Secretary of Homeland Security	Head of the Environmental Protection Agency Secretary of Housing and Urban Development	Head of the Office of Management and Budget Secretary of the Interior	Head of the Office of National Drug Control Policy
Secretary of Labor	United States Trade Representative Secretary of State



Likeotherpresidential appointees, cabinetmembersarechosenforacombination of loyalty to the president andexpertise. Although heserved undera Democratic pres- ident, President Obama’sfirstsecretary of defense Chuck Hagel wasaformer Repub- licansenatoranda Vietnamveteran. And Obama’ssecretary of Energy Ernest Moniz was anuclear physicist who served on Obama’s Scienceand Technology Advisory Council priortohisappointment.




“Why Should
I Care?”


Having read the job description for America’s president, you might reasonably ask, how does any one person handle all of these responsibilities? The answer is that presidents have help, trusted advisers and people chosen for policy knowledge, political skills,
and loyalty. Put another way, if you want to know whether someone will make a good president, don’t look at his or her experience or campaign promises—look at the people he or she picks to help run the government.









[image: ]XPLAIN HOW MODERN

Presidential power today
 (
PRESIDENTS HAVE 
BECOME EVEN MORE 
POWERFUL
)Throughout Americanhistory, presidentshaveaccomplishedmajorachievements. They haveexpandedtheterritorial boundariesof the United States, foughtwars, and enacted largegovernment programs. Yetthe Constitutiongrantsthepresident only limitedpowers. Presidentshavealsogainedpowersfromnew statutory authority (laws passed by Congress). Even so, assessing presidential power requires expanding our notions of where thispowercomesfrom. Saying thatthe presidents becamemorepow- erful because of theexpansion of the United States or theincreased size of thefederal

[bookmark: Unilateral Actions and Signing Statement][bookmark: _bookmark167]budget or bureaucracy tells only part of the story. Whatabout these circumstances madepresidentsmorepowerful?
Oneimportantclueaboutwherepresidential powercomesfromisthataftermore thantwocenturies, many of thelimitstothesepowers—including whichexecutive
actions requirecongressional approval andwhich ones canbereversedby Congress— arenotwell defined.
Inadditiontotheseambiguities, presidentsalsogainreal powerfromother, more informal aspectsof theiroffice. Presidentscanoffersmall inducementslikevisitsto
the Oval Officeandcampaignassistance, andthey candraw onthenatural respectthat most people(including members of Congress) feel forthepresidency regardlessof who holdstheoffice, thereby achieving compromisesthatenablethepresidenttoreachhis or herpolicy goals.30
Thevery ambiguity of the Constitutionalsocreatesopportunitiesfortheexercise ofpresidential power. Aswehaveseen, the Constitutionmakesthepresidentmilitary commander in chief but gives Congress thepower to declare war and to raise and sup- portarmies, withoutspecifying whichbranchof governmentisinchargeof themili- tary. Thus, atleastpartof presidential authority mustbederivedorassumedfromwhat the Constitutionandstatutes donotsay—thatis, thewaysinwhichthey fail todefineor delineate presidential power—andhow presidents usethisambiguity topursuetheir goals.
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Unilateral actions and signing statements
Constitutional andstatutory ambiguitiesinsomecasesenablepresidentstotake
unilateral action—thatis, changing policy ontheirownwithoutconsulting Congress or anyoneelse.31 The 2011 debateover U.S. military actionin Syriaprovidesagood example of how constitutional ambiguitiescreateopportunitiesforunilateral action. The Obamaadministrationarguedthatbecausetheoperationonly involvedairstrikes andvery limiteddeploymentof advisers, itdidnottriggertheprovisionsof the“hostili- tiesorimminenthostilities” provisionsof the War Powers Act. Whilesomein Congress disagreedandwantedtovoteonwhethertoauthorizetheoperation, nosuchvotewas ever taken.
Thisexampleisfarfromthefirsttimethatapresidenthasarguedthatmilitary operations were not subject to congressional review. During the Iraq War, some Dem- ocratsin Congresswantedtocutoff warfunding toforcethewithdrawal of American forces, butsupportersof the Bushadministrationmaintainedthatthe Constitution’s description of thepresident ascommander inchief meantthateven if Congressrefused to appropriate funds for the war, the president could (1) order American forces to stay in Iraqand(2) orderthe Treasury Departmenttospendany fundsnecessary tocontinue operations. Ultimately, members of Congress approved afunding resolution.
Evenwhenapresidenttakesaunilateral action, itmay notleadtopolicy change.
Presidentsandtheirstaffsstill havetomonitorsubsequentactionsby bureaucratsto makesuretheyareimplementing thepresident’sdecision. Mostpresidentshavetried to control theimplementation of laws by issuing a signing statement whensigning
a bill into law. These documents, which explain the president’s interpretation of the new law, areissuedmostoftenwhen the president disagreeswiththe interpretation of members of Congresswhosupportedthelegislationbutstill wantstoapprovethebill. Presidentsissuesigning statementssothatif thecourtshavetoresolveuncertainties about thebill’sintentjudgescantakeintoaccountnotonly theviewsexpressedduring congressional debates about the bill but alsothe president’s interpretation of it.32




unilateral action (presidential)
Any policy decisionmadeand acteduponby thepresidentand
presidential staff withouttheexplicit approval orconsentof Congress.















signing statement
A documentissuedby thepresident whensigning abill intolaw explaining hisorherinterpretation of thelaw, whichoftendiffersfrom
theinterpretationof Congress, inan attempttoinfluencehow thelaw will beimplemented.
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[bookmark: Congressional Responses to Unilateral Ac][bookmark: The President as Politician][bookmark: _bookmark168]Congress has the power to block most types of presidential action, if it chooses. For example, in 2009
President Obama ordered the closure of the detention center for terror suspects at Guantánamo Bay, Cuba, but Congress passed legislation preventing the closure until the Obama administration developed detailed plans for relocating the prisoners.
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He’ll sit here, and he’ll say, “Do this! Do that!” And nothing will happen. Poor Ike—it won’t be a bit like the Army. He’ll find it very frustrating.
—President Harry Truman, describing incoming president Dwight Eisenhower

Congressional responses to unilateral action
Intheory, membersof Congresscanundoapresident’sunilateral actionby enacting a law to overturn it, but thisis harder thanit may sound.33 Somemembersof Congress may approveofwhatthepresidenthasdoneorbeindifferenttoit, orthey may give
ahigher priority to other policies. Still, reversals do happen: after President Obama announcedplanstoclosethe Guantánamo Bay detentioncenterforterroristsuspects, the Houseand Senateaddedanamendmenttoaspending bill stating thattheprison could not be closed until the administration released plans explaining where the pris- oners wouldbesent. Thefacility remains open to this day.
Members of Congresscanalsowritelawsinaway thatlimitsthe president’sauthor- ity overtheirimplementation.34 Theproblemwiththisapproachisthatmembersof Congressdelegateauthority tothepresidentortheexecutivebranchbureaucracy for good reasons—eitherbecauseitisdifficultforlegislatorstopredicthow apolicy should
[image: ]beimplementedorbecausethey cannotagreeamong themselvesonanimplementationplan.35 Membersof Congressfromthepresident’sparty may alsowantto grantpresidential authority becausethey holdpolicy
goals similartothepresident’s andwouldthereforebene-
fit fromtheexerciseof unilateral power.
Insum, ambiguitiesinthe Constitutioncreateoppor- tunitiesforunilateralpresidentialaction. Theseactions aresubjecttoreversal throughlegislation, courtdeci- sions, andimpeachment, but members of Congress face significant costsif they undertakeany of theseoptions. Aslong asthepresidentiscareful tolimittheexerciseof unilateral powertoactionsthatdonotgenerateintense opposition in Congress, he or she canimplement awide rangeofpolicy goalswithoutofficial congressional con- sent—providedthatbureaucratsgoalong withthepresi- dent’s wishes(see Chapter 12). Thus, presidential power hasimportantconsequencesforgovernmentpolicy—but it is not unlimited.

The president as politician
As wehavediscussed, statutory andconstitutional authority givethepresidentcon- siderable influenceoverpolicy. However, thereality of presidential poweriscloserto President Harry Truman’sdescriptionofwhatincoming president(andformerarmy general) Dwight Eisenhowerwouldfindwhenheenteredthe White House: muchof what presidents do(or want to do) requires support from others, including legislators, bureaucrats, andcitizens. Asa result, the presidency isaninherently political office— something thatall presidentslearnistrue, regardlessof theirexpectationswhenthey took office.36 Thepresidenthastotakeintoaccountthepolitical consequencesof his or herdecisions—for theireffectonhisorherpolitical support, reelectionprospects, andparty. A presidentmustalsocontendwiththefactthatachieving policy goals often requires bargaining and compromising with others, both inside and outside government.
Inpart, presidentsmustkeeptheireyeonthepolitical implicationsof theiractions inofficebecausethey wanttobereelectedtoasecondterm. Oneimportantindicatorof

[bookmark: The President as Party Leader][bookmark: _bookmark169]presidential performanceisapresident’s approval rating, thepercentage of the public who thinkthe president isdoing agood job inoffice. Figure 11.2, whichshowsapproval ratingsforthelastsix presidentswhoranforreelection, revealsthatfirst-termpres- idents withlessthan 50 percentapproval areinreal trouble. Norecentpresident has beenreelectedwithlessthana 50 percentapproval rating.
Ofcourse, itwouldbewrong tosay thatpresidentsaresingle-mindedly focusedon keeping theirapproval rating ashighaspossible. Foronething, presidential approval is shaped by factors thatthey have only limited control over, such asthe state of the econ- omy. And every president has takenactions thatwere politically costly becausethey believedthatthepolicieswereworthwhile—forexample, President Obamaordered
U.S. armed forces tointerveneinthe Syriancivil wardespitepollsshowing thata majority of Americansopposedthisstrategy. Evenso, presidentsandtheiradvisersare keenly awareof thepolitical consequencesof theiractionsandthereisnodoubtthat
theseconsequencesshapeboththeirdecisionsandhow they explaintheseactionsto Americancitizens.

The president as party leader
Thepresidentistheunofficial headof hisorherpolitical party andgenerally picksthe party’s day-to-day leadership, or atleast has considerable influenceovertheselection. Thisprocessbeginswhenapresidential   candidatecapturestheparty’snomination. For example, in 2008, soonafter Barack Obamabecamethepresumptive Democratic Party nominee, some of hissenior aidesand advisers took on leadership positions inthe

presidential approval rating
Thepercentageof Americanswho thinkthatthepresidentisdoing a good job inoffice.
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going public
A president’s use of speeches and otherpublic communicationsto appeal directly tocitizensabout issuesthepresidentwouldlikethe Houseand Senatetoacton.







DID YOU KNOW?
 (
18
)President Obamamade


major speeches(oftentelevised) calling fornewregulationson handgun purchases andownership.

Democratic Party organization.37 During the 2012 campaign, someof theseindividuals returned tohelp Obamaget reelected, such as Deputy Campaign Manager Jennifer O’Malley Dillon, whohadservedastheexecutivedirectorof the Democratic National Committee.
Thepresident’sconnectiontotheparty reflectstheirintertwinedinterests. The president needs support from members of his or her party in Congress to enactlegisla- tion, andtheparty anditscandidatesneedthepresidenttocompilearecordof policy achievements that reflect well ontheorganizationandtohelpraisethefundsneeded for thenextelection. Therefore, party leadersgenerally defertoapresidential candi- date’s(orapresident’s) staffing requestsandmostpresidentsandpresidential candi- dates taketime to meet with national party leaders andthe congressional leadership fromtheirparty toplanlegislativestrategies, makejointcampaignappearances, and raise funds for the party’s candidates.
Thepresident’svaluetotheparty alsodependsonhisorherpopularity. Whenpres- idential approval ratingsdroptolow levels, mostmembersof Congressseenopolitical advantage incampaigning withthe president or supporting White House proposals andthey may becomeincreasingly reluctanttocomply withthepresident’srequests. Ontheonehand, inthe 2010 and(toalesserextent) 2014 midtermelectionssome Dem- ocratic candidatesbelievedthatcampaigning with Obamawouldreducetheirchances of reelection, asitwould remind voters of unpopular proposals championed by Obama, such ashealthcare reform. Onthe other hand, Obama’s increasing popularity inthe final yearof histermmadehimavaluablecampaignassetforsome Democratic can- didatesinthe 2016 election, althoughhiseffortswerenotenoughtosecurevictory for Hillary Clinton.
Going Public Presidentsareinanexcellentpositiontocommunicatewiththe
Americanpeoplebecauseof theirprominentroleandtheextensivemediacoverage devoted toanything thepresident says tothenation. Broadcastandcablenetworks evengivethepresidentprime-timeslotsforthe Stateofthe Unionspeechandother major addresses. Themediaattention that comes withthe presidency provides the presidentwithauniquestrategy forshaping governmentpolicy: going public, or appealing directly to American citizens, inthehopes of getting theelectorate to pres- suremembersofthe Houseand Senatetodowhatthepresidentwants.38
Going public sometimes works—but more often it is ineffectual or often counter- productive. A president’s appeals may energize supporters; they may also have a sim- ilar effect on opponents.39 Thus, rather than facilitating compromise (or a wholesale presidential victory), publicizing an issue may deepen existing conflicts. More gener- ally, studies suggest that most Americans ignore or reject a president’s attempts to go public. As presidency scholar George C. Edwards III notes, people who disapprove of a president’s time in office are not going to change their minds just because of a pres- idential speech.40 Thus, unless a president is extraordinarily popular, going public is not going to help enact the president’s agenda. This pattern is part of the explanation of why President Obama had little success in enacting major legislative proposals in his second term. After initially high ratings, President Obama’s approval rating hov- ered in the 45 to 50 percent range for most of his presidency. This reflected on the one hand the relatively weak state of the American economy until 2016 and on the other
the lack of significant scandals or international crises during his presidency and high levels of partisan polarization among American citizens, which makes people more
likely to approve of a president who shares their party ID. Given these middling popu- larity ratings, it is no surprise that Obama had little success in building public support for proposals such as increased controls on gun ownership or immigration reform.
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[bookmark: Conclusion][bookmark: _bookmark170]Conclusion
President Donald Trump occupies an office whose power is derived from constitutional authority, statutory authority, and ambiguities that enable unilateral action. Even so, presidential power is limited. The president shares many powers with Congress. More- over, presidents are politicians who need public support, both to win reelection and to persuade members of Congress to approve their policy initiatives. Public evaluation
is based on how the president handles those issues that are considered a priority by many Americans, such as the economy, health care, and national security.
Taken together, these factors help to explain why presidents appear powerful in some policy areas but not others. Military actions, such as the bin Laden raid or drone attacks on terrorist organizations, do not require congressional assent, at least not in the short term. The same is true of many other foreign policy actions. However, major changes in policy (particularly domestic policy) or spending are unlikely unless the president’s party controls both houses of Congress. A president can also change policy by controlling the implementation of existing legislation, or by acting unilaterally, but this process requires a compliant bureaucracy and is subject to being overturned by congressional action.
All this considered, Donald Trump’s presidency may be less transformational than his supporters believe. Some of Trump’s proposals can be implemented through uni- lateral executive action. Others will require the cooperation of members of Congress, bureaucrats, or even the leaders of other nations. Given these constraints, it is almost surely true that Trump will fall short of achieving a fundamental renovation of American government. However, this outcome—if it occurs—does not reflect any limitations that Trump might have as a politician. Rather, it is a consequence of how the rules and insti- tutions of American politics both empower and constrain presidential actions.

[image: ]


The Constitution makes the president commander in chief but limits that power by giving Congress the power to raise and support armies. Thus, while President Obama could order American forces to conduct air strikes on the ISIL terrorist organization in Syria, members of Congress would have several legislative options to limit or even stop these operations.
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Key terms constitutional authority (presidential) (p. 317) statutory authority (presidential) (p. 317) vesting clause (p. 317)
head of government (p. 317)
head of state (p. 317)




recess appointment (p. 318) executive orders (p. 318) executive agreement (p. 324) State of the Union (p. 324)
pocket veto (p. 325)
executive privilege (p. 325)





The development of presidential power
Trace the evolution of presidential power. (Pages 314–316)

Summary
Presidents get their powers from a variety of sources: some powers are from the Constitution; others have more informal origins. Although the president’s constitutional powers have not changed, presidential power has grown substantially over time. Nonetheless, even presi- dents’ power is still limited in a number of contexts.

Practice Quiz Questions
1. The government’s response to the Great Depression was defined by 	.
a. presidential actions
b. presidential inaction
c. congressional action
d. popular protest
e. international pressure

2. Since the Great Depression, presidential power has 	.
a. increased
b. decreased
c. stayed the same


The president’s job description
Describe the constitutional and statutory powers of the president today. (Pages 317–328)

Summary
The president’s formal powers arise from a combination of constitu- tional provisions and additional laws that give him or her increased responsibilities. The president has many duties, but the primary responsibilities of the office are to oversee the executive branch and implement laws passed by Congress. Although some presidents might prefer to focus on either domestic or foreign policy, most find that their priorities are determined by domestic and world events.


Practice Quiz Questions
3. Presidents use recess appointments when they are trying to
 	.
a. fill a judicial vacancy outside the scheduled period
b. fill a vacant seat in Congress
c. temporarily dodge the need for Senate approval
d. temporarily dodge the need for House approval
e. fill vacancies with a permanent replacement

4. A presidential proclamation that unilaterally changes govern- ment policy without congressional consent is called 	.
a. an executive privilege
b. a fast-track authority
c. an executive agreement
d. an executive order
e. statutory authority

5. Some scholars argue that the War Powers Resolution has effectively expanded the power of 	.
a. the president
b. Congress
c. the Supreme Court
d. the Department of Defense
e. the State Department

The presidency as an institution
Explain how the Executive Office of the President, the vice president, the first spouse, and the Cabinet help the president. (Pages 329–332)
Summary
 (
Key terms
Executive
 
Office
 
of
 
the 
President (EOP) 
(p.
 
329)
)The executive branch is a huge, complex organization that helps the president exercise vast responsibilities. Appointees to the branch serve as the president’s eyes and ears on the bureaucracy. Almost all appointees are replaced when a new administration begins.
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Practice Quiz Questions
6. In most appointments to EOP positions, presidents generally emphasize 	.
a. experience
b. loyalty
c. effectiveness
d. public opinion
e. expertise

7. Recent vice presidents have had 	official duties and/but
 	 been influential in their role.
a. no; have not
b. limited; have
c. limited; have not
d. extensive; have
e. extensive; have not


Presidential power today
Explain how modern presidents have become even more powerful. (Pages 332–336)

Summary
While presidents have gained power over time, the Constitution grants the president rather limited powers. The growth of presidential power is closely related to the fact that most limits on it are not well defined and presidents have succeeded in taking advantage of these ambiguities.


Key terms
10. 
Presidential approval is generally based on 	.
a. economic conditions
b. policy positions
c. presidential actions
d. presidential appointments
e. an absence of scandals

11. What is the best explanation for the ability of presidents to act unilaterally in the face of congressional opposition?
a. Americans’ dislike of Congress
b. the perception that presidents only act in the interests of the entire nation
c. the doctrine of executive privilege
d. the difficulty of enacting a law to reverse the president’s actions
e. the theory of the unitary executive

12. For most presidents, the problem with goingpublicis that 	.
a. the public is more focused on Congress
b. the president’s speeches are not very persuasive
c. they energize their opponents
d. they generally address unimportant issues
e. they do not reach their target audience
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8. Most presidents use the 	to control the interpretation and implementation of laws.
a. line-item veto
b. recess appointment
c. executive order
d. signing statement
e. pocket veto

9. Congressional challenges to presidential unilateral action are
 	 used and are generally 	at constraining presidential power.
a. rarely; successful
b. rarely; unsuccessful
c. commonly; successful
d. commonly; unsuccessful

New York: W. W. Norton, 2013.
Lewis, David E. Presidentsandthe Politics of Agency Design: Political Insulation inthe United States Government Bureaucracy, 1946– 1997. Palo Alto, CA: Stanford University Press, 2003.
Mayer, Kenneth. Withthe Strokeofa Pen: Executive Ordersand Presi- dential Power. Princeton, NJ: Princeton University Press, 2001.
Neustadt, Richard E. Presidential Powerandthe Modern Presidents: The Politics of Leadershipfrom Rooseveltto Reagan. New York: Free Press, 1990.
Rudalevige, Andrew. Managingthe President’s Program: Presiden- tial Leadershipand Legislative Policy Formation. Princeton, NJ: Princeton University Press, 2002.
Skowronek, Stephen. Presidential Leadershipin Political Time: Reprise and Reappraisal. Lawrence: University of Kansas Press, 2008.


 (
339
) (
Study guide
)Study guide	339






[bookmark: 12. The Bureaucracy][bookmark: _bookmark172]The Bureaucracy
What’s with all this red tape?





[image: ]Millions of Americans work in the federal bureaucracy, doing everything from processing paperwork to driving scientific rovers on Mars. In some cases, these individuals find themselves as poster children for epic government fail- ures. Consider the case of Flint, Michigan, where residents discovered in 2016 that their drinking water was contaminated by dangerously high levels of lead. Most of the blame falls on state officials, who allowed the local water authority to stop using chemicals to prevent lead pipes from contaminating the water supply. However, while scientists in the U.S. Environmental Protection Agency (EPA) were aware of the risks created by this decision, agency officials spent months debating whether it had the authority to order the state to change its policy even as many Flint children began to show symptoms of lead poisoning. In the end, the EPA did a poor job of safeguarding the health of the people of Flint even though this task is a fundamental part of its mission statement.
In other cases, though, civil servants produce near miracles. NASA’s Oppor-
tunity rover, for example, was built to last only 90 days on Mars—but NASA’s scientists have managed to keep it operating for more than 12 years after it landed. Opportunity and its sister rover, Spirit (which lasted 9 years before get- ting trapped in a Martian sand dune), have made many important discoveries about Martian geology, including clues about the presence of water on the sur- face of Mars and the prospects for life on the planet.
These two examples illustrate only a tiny part of the federal bureaucracy. Americans encounter the bureaucracy every day: when they sort through mail delivered by the Postal Service, drive on highways funded by the Department of Transportation, or purchase food inspected by the Food and Drug Administra- tion (FDA). The prices Americans pay to surf the Web, watch television, or use a cell phone are influenced by regulations issued by the Federal Communications Commision (FCC). When they go on vacation, their bags are inspected by the Transportation Security Administration (TSA), the aircraft and pilots are scruti- nized by the Federal Aviation Administration (FAA), and many beaches may be maintained by the Army Corps of Engineers.
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CHAPTER GOALS
Define bureaucracy and explain its major functions.
pages 342–348

Trace the expansion of the federal bureaucracy over time. pages 349–351

Describe the size and structure of the executive branch today. pages 352–356

Describe who bureaucrats are and the regulations that govern their employment.
pages 357–359

Explain how Congress and the president oversee the executive branch.
pages 360–365













It’s not hard to understand why Americans have such a strong negative view of American bureaucracy when government agencies fail at basic tasks—as in the case of Flint, Michigan, where national, state, and local authorities failed to prevent lead contamination of the city’s water supply. Flint residents like LeeAnne Walters, pictured here, confronted city and state officials with samples of contaminated water taken from their homes. Is this negative view accurate? How can we trust government to act in our interests given such failures?
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[bookmark: What Is the Federal Bureaucracy? ][bookmark: What Do Bureaucrats Do? ][bookmark: _bookmark173]long-lasting Mars rovers illustrates a fundamental fact: the same federal bureaucracy that accomplishes so many big tasks also does things that are inefficient, wasteful, and downright dumb. Do these shortcomings result from inevitable accidents—or are they the consequence of deliberate actions? And if so, why were agencies designed to fail or to do things that look a lot like failure? How does conflict over what government should do translate into bureaucratic successes and failures?
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EFINE BUREAUCRACY




bureaucracy
Thesystemof civil servantsand political appointeeswhoimplement congressional orpresidential decisions; alsoknownasthe administrativestate.

civil servants
Employeesof bureaucratic agencies withinthegovernment.

political appointees
People selected by an elected leader, suchasthepresident, toholda government position.
















regulation
A rule that allows the government to exercise control over individualsand corporationsby restricting certain behaviors.




 (
AND EXPLAIN ITS MAJOR 
FUNCTIONS
)What is the federal bureaucracy?
Thefederal bureaucracy thatmakesupthegovernment’sexecutivebranchcomprises millionsof civil servants, who work for thegovernmentinpermanentpositions, and
thousandsof political appointees, who hold short-term, usually senior positions and areappointedby anelectedleader, suchasthepresident. Anothernameforthebureau- cracy is theadministrativestate, orthestate.

What do bureaucrats do?
Thetaskof thebureaucracy is toimplementpoliciesestablishedby congressional acts or presidential decisions. Sometimesthetasks arevery specific. Forexample, inthe appropriations bill forfiscal year 2016, Congressmandatedthatthenavy purchasean additional five F-35 attack jetsfromdefensecontractor Lockheed Martin. Thisprovi- sion requirednodiscretion on thepartof thebureaucratswhoweretasked to imple- ment it—all they neededtodowassignthecontract andmakesurethat thejetswere delivered and Lockheed Martinwaspaid.
More commonly, however, legislation determinesonly thegeneral guidelinesfor meeting governmental goals, allowing bureaucrats todevelopspecific policiesand programs. Inthesecases, bureaucrats’ actionsconstitutetheessenceofgovernment action, determining “whogetswhat, when, andhow.”1 Forexample, the 1938 Federal Food, Drug, and Cosmetic Actgavethe FDA thejobof determining whichdrugsare safeandeffective, butitallowed FDA bureaucratstodeveloptheirownproceduresfor making thesedeterminations.2
Ingeneral, thejobof thefederal bureaucracy includesawiderangeof tasks, from regulating thebehaviorof individuals and corporationstobuying everything from pencilstojetfighters. Theseactivitiesareinherently political andoftenconflictual: ordinary citizens, electedofficials, andbureaucratsthemselvesoftendisagreeabout aspectsof theseactivities, andthey worktoinfluencebureaucratic actionstosuittheir policy goals.
Regulations A regulation isarulethatallowsthegovernmenttoexercisecontrol over individualsandcorporationsby restricting  theirbehavior.  Itdoessoby  eitherallowing or prohibiting behavior, setting out the conditions under which certain behaviors can occur, orassessing costsorgranting benefitsbasedonbehavior. Bureaucratsgainthe authority towriteregulationsby thestatutethatestablishestheiragency orby asubse- quent act of Congress. Consider the EPA’s Clean Power Plan, which imposeslimits on
theamountof carbondioxidethatcanbeemittedfromelectrical powerplants. These
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[image: ]Although the term “bureaucracy” may suggest workers sitting behind desks in offices, the agencies of the federal bureaucracy perform a wide
range of tasks. Following the explosion of BP’s Deepwater Horizon oil rig in 2010, the Coast Guard—a government agency—responded to try to put
out the fire. #DeepwaterHorizon #BPoilspill #USCG












new regulations, aswell aslimitsonother powerplantemissions, follow fromauthor- ity giventothe EPA by the Clean Air Act, legislationthatwasenactedinthe 1970s(for more details, see How It Works: Bureaucracy and Legislation).
Regulationsaredevelopedaccording tothe notice-and-comment procedure.3
Beforeanew regulationcantakeeffect, itmustbepublishedinthe Federal Register, an official publicationthatincludesrules, proposedrules, andothertypesof government documents. Individualsandcompaniesthattheregulationwill affectcanthenrespond to theagency thatproposed it, eithersupporting oropposing it, andoffering different versions forconsideration. Thosepotentially affectedcanalsoappeal tomembersof Congressortothepresident’sstaff forhelpingetting theproposedrulerevised. The agency thenissuesafinal regulation, incorporating changesbasedonthecomments. Thisfinal regulationisalsopublishedinthe Federal Register andthenputintoeffect.
Theprocessistime-consuming. The FAA’sreleasein 2015 of regulationsontheuseof droneaircraft—including aprovisionrequiring all butthesmallestdronestoberegis- teredwiththeagency—beganwithacongressional mandateissuedin 2012. Many regu- lations cantake even longer to craftfrom beginning to end.
Theprocessof devising ormodifying regulationsisoftenpolitical. Membersof Con- gressandthepresidentusually havestrong opinionsabouthow new regulationsshould look—and evenwhenthey don’t, they may still getinvolvedonbehalf of aconstituent
or aninterest group. Bureaucrats takeaccount of these pressures for two reasons. First, thebureaucrats’ policy-making powermay derivefromastatutethatmembers of Congress could overturn. Second, bureaucrats need congressional support to get larger budgets and to expand theiragency’smission. Thus, despite bureaucrats’ power to implement policies, theiragencies’ budgets, appointed leaders, and overall missions aresubjecttoelectedofficials’ oversight.
Federal regulationsaffectmostaspectsof everyday life. They influencethegas mileageof carssoldinthe United States, thematerialsusedtobuildroads, andthe price of gasoline. They determine theamounts thatdoctors can charge senior citizens for medical procedures; thehoursthatmedical residentscanwork; thecriteriausedto determine whogetsaheart, lung, orkidney transplant; andtheallowableemissions frompowerplants. Regulationssettheeligibility criteriaforstudentloans, limithow
themilitary canrecruitoncollegecampuses, determinewhocangetahomemortgage andwhattheirinterestratewill be, anddescribewhatconstitutesequal funding for





notice-and-comment procedure
A stepintherule-making processin whichproposedrulesarepublished inthe Federal Register andmade available for debate by thegeneral public.
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[bookmark: How It Works: Bureaucracy and Legislatio][bookmark: _bookmark174]How it works: in theory
Bureaucracy and Legislation




After Congress passes legislation and the president
signs it, the transition from legislation to regulation begins. Input from
local government officials, interest groups, and others helps to refine the regulations as they are developed, and has a strong influence on
how regulations will affect people “on the ground.”







Congress passes legislation.




The president signs the bill into law.







Bureaucrats interpret the law
and design appropriate regulations.






Courts respond to
challenges to the law,
and they can provide guidelines for implementation.



Other bureaucrats disseminate regulations to state and local governments, corporations,
and individuals, and they monitor compliance.





Regulations can be revised
in light of changing circumstances, different political climates,
or unanticipated consequences.

Citizens and interest groups provide information and proposals to bureaucrats, and they lobby for their preferred implementation of the legislation.

How it works: in practice
Regulating Greenhouse Gas Emissions
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In August 2015, the Environmental Protection Agency (EPA) announced its Clean Power Plan, which imposes new state-by-state limits on emissions of CO2 (carbon dioxide) from fossil fuel power plants. This regulatory change was the product of a decade-long process of judicial decisions and actions by EPA bureaucrats.


New Acts!
[image: ]
Congressional Action:
Congress enacts two Clean Air Acts in 1963 and 1970, with
amendments in 1977 and 1990, authorizing the government to monitor and limit emissions of harmful chemicals into the atmosphere.

Although... maybe not?
[image: ]
Bureaucratic Action (2003): The EPA
announces that the Clean Air Act does not give it the authority to regulate CO2 and other greenhouse gases.


Actually...yes.
[image: ]
Judicial Action (2007): In response to a case brought by 12 states, the Supreme Court rules that greenhouse gases are covered by the Clean Air Act.




Second try.
[image: ]
March 2012:
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Thinking
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Clean
 
Power
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Clean
 
Power
 
Plan
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how
 
acts
 
of
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reinterpreted years after
 
their
 
passage.
 
Why
 
don’t 
members of Congress write 
legislation
 
in
 
ways
 
that
 
prevent 
this
 
from
 
happening?
)The EPA issues a draft of a new regulation that would limit CO2 emissions from new power plants.






Feedback.
[image: ]
September 2013–
March 2014: Supporters and opponents of the new rules submit over
6 million comments.

Obama weighs in.
[image: ]
Presidential Directive, June 2013: President Obama directs the EPA to develop additional regulations
for limiting CO2 emission from new and existing power plants.




Third try!
[image: ]
New Regulations Finalized (August 2015): The EPA announces its Clean Power Plan, which will regulate CO2 emissions from both new and existing power plants.


Results?

[image: ]
September 2013:
The EPA modifies its draft regulations to place CO2 standards on new power plants and issues a revised proposal.
June 2014:
The EPA proposes an additional rule that aims
to cut CO2 emissions from existing power plants.

Please stand by.

February 2016:
The Supreme Court puts implementation of the Clean Power Plan for	 existing plants on hold, pending litigation. More- over, these regulations are subject to change by the Trump administration.
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[bookmark: Bureaucratic Expertise and Its Consequen][bookmark: _bookmark175]Federal regulations influence many aspects of everyday life that would not seem likely to be affected by government action. The increase in the number of women’s intercollegiate athletic teams is partly due to regulations that require equal
funding for men’s and women’s teams. Pictured here is the University of Connecticut’s 2016 NCAA women’s basketball championship team. @UConnWBB #TitleIX



















DID YOU KNOW?
 (
2,353
)In 2015, thefederalgovernment completedworkon



newregulationsorrules, 81 ofwhich were “major”(withannualcosts exceeding $100 million).






state capacity
Theknowledge, personnel, and institutionsthatthegovernment requirestoeffectively implement policies.

men’s andwomen’s collegesportsteams. Regulations alsoshapecontribution limits andspending decisionsinpolitical campaigns.
Regulationsareoftencontroversial becausethey involvetrade-offsbetweenincom- patible goalsaswell asdecisions made underuncertain circumstances. For example,
the FDA drug-approval processprioritizesthegoal of preventing harmfuldrugsfrom coming tomarket.4 Asaresult, patientssometimescannotgetaccesstoexperimental treatmentsbecause FDA approval hasnotbeengranted, evenwhenthosetreatments arethepatients’ only remaining option.5 Advocatesforpatientshavearguedthatpeople withdireprognosesshouldbeallowedtouseanexperimental treatmentasapoten-
tially lifesaving lastresort.6 However, FDA regulationspreventthemfromdoing so exceptundervery special circumstances, arguing thatunapprovedtreatmentsmay do
[image: ]more harmthangoodandthat allowing wider access tothese drugsmay temptmanufacturerstomarketnew drugswithout adequate testing.
Research, Development, and New Policies Government scientistswork inareasfrommedicinetoastronomy  toagricul- ture. Sometimesthey dobasic research, suchasworking forthe National Institutesof Health (NIH) todiscovermechanisms
thatgoverncell reproductionanddeath. Governmentscientists alsodoappliedresearch, fromdeveloping new cancerdrugsto improving crop-managementtechniques. Federal fundssup- portuniversity andcorporateresearchinmany universitiesand corporationsthatexaminesimilarissues.
Bureaucratsarealsoanimportantsourceof changesingov- ernment policies. For example, Congress andthe president give civilianandmilitary personnel inthe Departmentof Defense
thejobof revising military doctrines—broaddirectivesonhow our armedforces should goabout accomplishing specific taskssuchasfighting the ISIL terroristorganizationin Syria, building civil society in Afghanistan, orrunning mili- tary training operationsin Africa. Whilemilitary doctrinesreflectinputfrommembers of Congress, the State Department andthe president’s appointees, andgroups outside government (including lobbyists, think tanks, anddefensecontractors), they also reflect thepreferencesof thebureaucratsassignedtothetask. Thus, asinthecaseof regulations, bureaucratsarenotjustimplementers; they haveasignificantinfluenceon whatgovernmentdoesanddoesnotdo.

Bureaucratic expertise and its consequences
Bureaucratsareexperts. Evencomparedwithmostmembersof Congressorpresi- dential appointees, the average bureaucrat isaspecialistinacertainpolicy area(often holding anadvanced degree), withabettergraspof hisor her agency’s mission. For example, people who hold scientific ormanagementpositionsinthe FDA usually know moreaboutthebenefitsandrisksof new drugsthanpeopleoutsidetheagency do. A bureaucracy of expertsisanimportant part of state capacity—theknowledge, person- nel, andinstitutions needed to effectively implementpoliciesthatbenefitsociety.7
Red Tape and Standard Operating Procedures Despitebureaucrats’ policy expertise, theirdecisionsoftenappeartotaketoo much time, rely onarbitrary judg- ments of what is important, andhaveunintended consequences—to thepointthat actions designed tosolveone problem may create worseones. Many critics citethe

abundance of red tape, which refers to excessive or unnecessarily complex regula-
tions, or standard operating procedures, which aretherulesthatlower-level bureau- cratsmustfollow whenimplementing policiesregardlessof whetherthoserulesare applicable.
Casesof bureaucratic ineptitudeandfailedreformeffortsraiseacritical question: How cananorganizationfull of experts develop such dysfunctional waysof doing business? Bureaucrats areneither clueless nor malevolent. What, then, explains red tapeandcounterproductivestandardoperating procedures? Theansweristhevery strengthof the Americanbureaucracy: itsexpertise.
Becausebureaucratsknowthingsthatelectedofficialsdonotandbecausebureau- cratshavetheirownpolicygoals, it ishardforelectedofficialstoevaluatewhatbureau- cratsaredoing. Forexample, buildingthe Opportunity and Spirit Marsroverscost considerably more than planned. But did NASA bureaucrats mislead Congress about the difficultyofbuildingtherovers, orwastheoverrunanhonestmistake, resultingfrom factors thatcouldnotbeanticipated? Ofcourse, giventhat Spirit and Opportunity have far outlastedtheirexpectedlifetimes, theprogramisseenasasuccessandabargain.
But if things had turned out differently(ifoneorbothoftherovershadcrash-landedon Mars or had stopped working shortly after landing), members of Congress might easily havethoughtthat NASAhadpresentedthebest-casescenarioinordertosecurefunding.
Ofcourse, sometimesbureaucratssimply makemistakes. Forexample, the FDA has delayed helpful drugsfromreaching themarketandhasapproved drugsthatwerelater found tohaveharmful sideeffects. However, thesedecisionsmay havebeenjustified based on theinformation available to bureaucrats atthetime. Here again, it is hard to say whether bureaucrats areatfaultfor such decisions.
The Problem of Control The difficultythatelectedofficialsandtheirstafffacewhen tryingtointerpretorinfluencebureaucraticactionsisthe problem of control.8 Aclassic example isthe principal–agent game, which describesaninteraction where anindi- vidualoragroup(an“agent”) actsonbehalfofanother(the“principal”). Inthefederal government, forexample, thepresident and Congressareprincipalsandbureaucratsare agents. Anagentmaypreferoutcomesthattheprincipaldoesnotlike. Moreover, because theagentisanexpertatthetaskheorshehasbeengiven,   theagenthasadditionalknowl- edge andexperiences thatareinaccessible to the principal. The conundrum for the prin- cipal, then, isthis:  givingtheagentveryspecificorderspreventstheagentfromacting based on his or herexpertise, but if the principal givestheagentthefreedom to make decisions basedonexpertisetheprincipalhaslesscontrolover theagent’sactions.
Suppose Congressandthepresidentdirectedthe FDA toshortenitsdrug-approval process. FDA officialsmighthavemandatedalengthy processbasedontheirexpert assessmentof thebestway toscreenoutharmful drugs. By giving ordersthatsuper- sededthe FDA officials’ screening process, electedofficialswouldbesacrificing the valuable bureaucratic expertisebehind thepolicy andrisking the hasty approval of
unsafedrugs. Butif Congressandthepresidentallowed FDA bureaucratstodevise
theirownproceduresandregulations, therewouldbeachancethatthe FDA coulduse thisfreedomtopursuegoalsthathavenothing todowithdrug safety. Forexample, criticsof the FDA’sprocedureshaveassertedthatadrawn-outapproval processfavors large companies thatalready have drugs on the market over smaller companies trying to get approval fordrugsthatwould compete withexisting products.
Theprincipal–agentgamecanalsobeframedintermsof citizens. Figure 12.1 shows thatamajority of survey respondentsagreedthatthefederal governmentis
typically inefficientandwasteful—althoughthepercentageagreeing withthisassess- ment declinedfromitspeak in 1992 until more recent years, when itagainincreased. Suchopinionsgivecitizensastrong motivationtodemandthatelectedofficialscontrol

red tape
Excessiveorunnecessarily complex regulationsimposedby the bureaucracy.

standard operating procedures
Rulesthatlower-level bureaucrats must follow when implementing policies.









problem of control
A difficulty facedby electedofficials inensuring thatwhenbureaucrats implementpoliciesthey follow
theseofficials’ intentionsbutstill haveenoughdiscretiontousetheir expertise.
principal–agent game
Theinteractionbetweenaprincipal (such asthepresidentor Congress), whoneedssomething done, andan agent(suchasabureaucrat), who
is responsibleforcarrying outthe principal’sorders.
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[image: ]Despite their policy expertise, bureaucrats still make mistakes. When the Medicare program implemented the Prescription Drug Benefit in 2006, information about the coverage was available on an easy-to-read website, but the agency soon learned that many seniors who needed the information did not know how to use a Web browser.
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The nine most terrifying words in the English language are: I’m from the government, and I’m here to help.
—President Ronald Reagan

thebureaucracy—toreducethewasteandinefficiency or, asthequotefrom Ronald Reagansuggests, topreventbureaucratsfromoverly intruding into Americansociety.
Theproblemof control hasexistedthroughoutthehistory of thefederal govern- ment. Itaffectsboththekindsof policiesthatbureaucratsimplementandthestructure ofthefederal bureaucracy, including thenumberofagenciesandtheirmissions, staff, andtasks. Moreover, electedofficialsuseavariety of methodstosolvetheproblemof control, including making it easier for people outside government to learn about agency actions beforethey takeeffect. However, all thesetacticsareatbestpartial solutionsto theproblemof control. Thetrade-off betweenexpertiseandcontrol remains.




“Why Should
I Care?”



Bureaucrats aren’t mindless paper pushers. Rather, they are experts who have considerable power to shape what government does. The way many elected officials talk, it’s easy to think that once they pass a piece of legislation or issue an executive order government policy automatically changes. In most cases, however, these directives are only the first step. To bring these changes to life, bureaucrats must step in to translate often-vague goals into concrete regulations, budgets, and actions.
In other words, while you might think that bureaucrats are useless, they can have a profound effect on your daily life.

[bookmark: How Has the American Bureaucracy Grown? ][bookmark: The Beginning of America’s Bureaucracy][bookmark: _bookmark176]How has the American bureaucracy grown?
Theevolutionof America’sfederal bureaucracy wasnotsteady orsmooth. Mostof its importantdevelopmentsoccurredduring threeshortperiods: thelate 1890sandearly 1900s, the 1930s, andthe 1960s.9 Inall threeperiods, thedriving forcewasacombi- nationofdemandsfromcitizensforenhancedgovernmentservicesandthedesireof peopleingovernmenttoeitherrespondtothesedemandsorincreasethesizeandscope of thefederal governmenttobemoreinlinewiththeirownpolicy goals.


The beginning of America’s bureaucracy
From the Founding of the United States until the election of Andrew Jackson in 1828, the staff of the entire federal bureaucracy numbered at most in the low thousands.
There were only three executive departments (State, Treasury, and War), along
with a postmaster general.10 The early federal government also performed a narrow range of tasks. It collected taxes on imports and exports and delivered the mail. The national army consisted of a small Corps of Engineers and a few frontier patrols. The attorney general was a private attorney who had the federal government as one of his clients. Members of Congress outnumbered civil servants in Washington, and the president had very little staff at all.11 The small size of the federal government during those years reflected Americans’ deep suspicion of government, especially unelected officials.12
The election of Andrew Jackson brought the first large-scale use of the spoils
system, in which people who had worked in Jackson’s campaign were rewarded with new positions in the federal government (usually as local postmasters).13 The spoils system was extremely useful to party organizations, as it gave them a powerful
incentive with which to convince people to work for the party—a particularly impor- tant tool for Jackson, as his campaign organization was at that time the largest ever organized.
Thechallengefacing thespoilssystemwasensuring thatthesegovernmentemploy- ees, who often lacked experience intheirnew fields, couldactually carry outtheirjobs. Thesolutionwastodevelopproceduressothattheseemployeesknew exactly whatto do evenif they hadnoexperienceortraining.14 Theseinstructionsbecameoneof the earliestusesof standardoperating procedures. They ensuredthatthegovernment could function even if many employees had beenhired in reward for political work ratherthanbecauseof theirqualifications.15
As Americaexpanded, sodidthefederal government, whichsaw analmosteight- fold increaseinthebureaucracy between 1816 andthebeginning of the Civil Warin 1861. Thisgrowthdidnotreflectafundamental changeinwhatthegovernmentdid; in fact, muchof the increasecameinareassuchasthe Post Office, whichneededtoserve ageographically larger nation—and, of course, to provide “spoils” for party workers in
theformof governmentjobs.16 Evenby theendof the Civil War, thefederal government still had very little involvement inthelives of ordinary Americans. Stateandlocal gov- ernments provided services such aseducation, public works, and welfare benefits, if
they wereprovidedatall. Thefederal government’sroleindaily lifewaslimitedtomail delivery, collecting importandexporttaxes, andafew otherareas.
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 (
OF THE FEDERAL 
BUREAUCRACY OVER TIME
)[image: ]This cartoon of a monument to President Andrew Jackson riding a pig decries his involvement in the spoils system, which allowed politicians to dole out government service jobs in return for political support.
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[bookmark: Building a New American State: The Progr][bookmark: The New Deal, the Great Society, and the][bookmark: _bookmark177]federal civil service
A systemcreatedby the 1883 Pendleton Civil Service Actin whichbureaucratsarehiredonthe basisof meritratherthanpolitical connections.
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Franklin Roosevelt’s New Deal programs greatly expanded the power of the federal government and the bureaucracy. As this cartoon shows, these changes were controversial, with some seeing them as moving too much power from Congress to the president and bureaucracy.

Building a new American state: the Progressive Era
Changesinthesecondhalfofthenineteenthcenturytransformed America’sbureau- cracy.17 Thistransformationbeganafterthe Civil War, butthemostsignificantchanges occurredduringthe Progressive Era, from 1890 to 1920. Manylawsandexecutive actions increased thegovernment’s regulatory powerduringthisperiod, including the Sherman Antitrust Actof 1890, the Pure Foodand Drug Actof 1906, the Federal Meat Inspection Actof 1906, expansionofthe Interstate Commerce Commission, andvarious conservation measures.18 Nowthefederalgovernmenthadanindirectimpactonseveral aspectsofeverydaylife: when Americansboughtfoodorotherproducts, wenttowork, or traveled, thechoicesavailabletothemwereshapedbytheactionsoffederalbureaucrats.
Thesedevelopmentswerematchedby afundamental changeinthefederal bureau- cracy following passageof the 1883 Pendleton Civil Service Act. Thismeasurecreated the federal civil service, inwhichthemeritsystem(qualifications, notpolitical con- nections) becamethe basisforhiring andpromoting bureaucrats.19 Inotherwords, when anew president took office he or she could not replace governmentworkers with hisorherowncampaignworkers. Initially, only about 13,000 federal jobsacquiredcivil serviceprotections, butsubsequently many additional positionswereincorporated intothecivil service, tothepointthattoday virtually all full-time, permanentgovern- ment employeeshavecivil service protection. These reforms created abureaucracy
inwhichpeoplecouldbuildacareeringovernmentwithouthaving tofearbeing fired when anew president or Congress took office.20

The New Deal, the Great Society, and the Reagan Revolution
Dramatic expansionof thefederal bureaucracy occurredduring the New Deal period inthe 1930sandduring themid-1960s Great Society era. Inbothcases, thechanges weredrivenby acombinationofcitizendemandsandthepreferencesofelectedoffi-
[image: ]cialswhofavoredanincreasedroleof governmentinsociety. Thisexpansion was only marginally curtailedduring the Reagan Revolution of the 1980s.
The New Deal The New Deal comprisedgovernmentprogramsimplemented during Franklin Roosevelt’sfirsttermaspresidentinthe 1930s. Thesepro-
gramswerepartly aresponsetothe Great Depressionandtheinability of local governments andprivatecharities toprovide adequatesupportto Americans during thiseconomic crisis. Many advocatesof the New Deal alsofavoredan expanded role forgovernmentin Americansociety, regardless of theimmedi- ate needforintervention.21 Roosevelt’sprogramsincludedreformstothefinan- cial industry aswell aseffortstohelppeopledirectly, including stimulating employment, economic growth, andtheformationof labor unions. The Social Security Act, thefirstfederally fundedpensionprogramforall Americans, was alsopassedaspartof the New Deal.22
Thesereformsrepresentedavastincreaseinthesizeandresponsibilitiesof thebureaucracy, aswell asalargetransferof powertobureaucratsandtothe president.23 Beforethe New Deal, thefederal governmentinfluencedcitizens’ choices through activities such as regulating industries andworkplace condi- tions. Afterward, it tookontheroleof delivering awiderangeof benefitsand
servicesdirectly toindividuals, fromjobstoelectricity. Italsoincreasedthereg- ulationof many industries, including thoseinthebanking andfinancial sectors.

Expansionof thefederalgovernmentandthesubsequentdelegationofpowerto bureaucratsandtothepresidentwere controversial changes.24 Many Republicansopposed New Dealreforms becausetheybelievedthatthefederal governmentcouldnotdeliver services efficientlyandthatanexpandedfederalbureaucracywouldcreateamodern spoils system. Many southerners worriedthatthefederal government’sincreasedinvolve- mentineveryday lifewouldendangerthesystemof racial segregationinsouthernstates.25 Evenso, Democratic supporters of the New Deal, aidedby public support, carriedtheday.
The Great Society The Great Society wasafurtherexpansioninthesizeandactivi-
tiesof thebureaucracy thatoccurredduring Lyndon Johnson’spresidency (1963–1969). Johnsonproposedand Congressenactedprogramsthatfundedbilingual education, loans andgrantsforcollege students, special education, preschools, constructionof elementary andsecondary schools, mass-transitprogramsinmany cities, health care for seniorsandpoorpeople, jobtraining andurbanrenewal, enhancedvoting rights andcivil rightsforminorities, environmental protection, funding fortheartsandcul-
tural activities, andspaceexploration.26
The Great Society programshadmixedsuccess. Votingrightsandcivilrights reforms endedthe“separate but equal” system of social order insouthern states and dramatically increasedpoliticalparticipationby African Americans.27 Atthesame
time, many antipoverty programsweredismalfailures. Poverty ratesamongmost groupsremainedrelatively constant, andotherindicators, suchastherateofteenpreg- nancy, actually increased.28 Inretrospect, thepeoplewhodesignedandimplemented
theseprogramsdidnotrealizethecomplexitiesoftheproblemsthey weretryingto address.29 Despitetheseshortcomings, theexpansionofthefederalgovernmentduring the New Dealand Great Society hasremainedinplacewellintothetwenty-firstcentury.
The Reagan Revolution and Afterward Theelectionof Ronald Reagantothe presidency in 1980, along witha Republican takeover of the Senate and Republican gains inthe House of Representatives, created an opportunity for conservatives to roll back the size andscope of thefederal government. However, 30 yearsafter Rea- gan’spresidency, despitetheelectionoftwosubsequent Republicanpresidentsand many yearswithunified Republicancontrol of Congress, thegrowthof thefederal government hasnotslowed. Membersof Congressandpresidents frombothparties havefoughtforlargeexpansionsingovernmentpolicy. Forexample, while Democrat
Barack Obama’sadministrationissuedmany new environmental regulationsandpro- foundly changedthe Americanhealthcaresystem, thesechangesarenottoodifferent inmagnitudefromthereformschampionedby Republican George W. Bush, including educationpoliciesthatincreasedfederal control overlocal school districts, new drug financing benefitsforseniors, andchangestofinancial regulationsthatincreased financial reporting requirementsforcorporations. Overthenextfouryears, the Trump administrationwill haveasimilarimpactonthebureaucracy anditspolicies.


Though sometimes their rhetoric seems otherwise, the difference between Republicans and Democrats is not over the size of the federal government, but over what government should do. While Republicans often argue for making government smaller and Democrats respond by highlighting the consequences of even a small cut in services, the fact is that most people on both sides accept the fact that a large federal government is here to stay. Knowing how the federal bureaucracy has grown
and evaluating whether this growth has caused problems or created benefits is central to building your own ideas about what government should do.
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[image: ]Under President George W. Bush the federal bureaucracy continued to expand. Programs like No Child Left Behind increased the role of government in society. #NCLB
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Office of Management and Budget
An officewithinthe EOPthat is responsibleforcreating the
president’sannual budgetproposal to Congress, reviewing proposedrules, andperforming otherbudget-related tasks.

independent agencies
Governmentofficesororganizations thatprovidegovernmentservices andarenotpartof anexecutive department.

The modern federal bureaucracy
 (
STRUCTURE OF THE 
EXECUTIVE BRANCH 
TODAY
)Thesizeandscopeof themodernfederal bureaucracy reflecttheexpansionofthefed- eral government over the last half century anditsincreased role incitizens’ lives. The bureaucracy’sstructurealsoreflectsongoing attemptsby presidents, membersof Con- gress, andotherstocontrol bureaucratic actionsinlinewiththeirpolicy goals.

The structure of the federal government
Nuts & Bolts 12.1 showsthestructureoftheexecutivebranchofthefederalgovernment. As discussedin Chapter 11, the Executive Officeofthe President(EOP) containsorgani- zations that support the president andimplement presidential policyinitiatives; individ- ualsworkingintheseorganizationsarepartoftheadministrativepresidencythatseeks to ensure that bureaucrats implement the president’s policy priorities, bringing the actions ofbureaucrats (agents) inlinewiththepresident’s (principal’s) preferences.30
Amongitsmanyoffices, the EOPcontainsthe Office of Management and Budget,
which prepares the president’s annual budget proposal to Congress andmonitors gov- ernment spending aswellasthedevelopment of new regulations. Belowthe EOP are
the 15 executivedepartments, fromthe Departmentof Agriculturetothe Department of Veterans Affairs. Theheadsofthese 15 organizationsmakeupthepresident’scabi- net. Each executive departmentcontainsmany smaller organizations. For example, Nuts & Bolts 12.2 showstheorganizational chartforthe Department of Agriculture.
Belowtheexecutivedepartments, butnotsubordinatetothem, areagencies, com- missions, andgovernmentcorporationsthatarecalled independent agencies, or inde- pendentestablishments, tohighlightthatthey arenotpartofanexecutivedepartment. Most ofthesecarry outspecializedfunctions, suchas NASA andthe EPA, butalsoman- agethe Federal Reserve System(whichmanagesthemoney supply, banking system, andinterestrates) andthe Federal Deposit Insurance Corporation(whichregulatesthe banking industry). Nuts& Bolts 12.1 only includes somenoteworthy agencies; there are many more.
Therearetwoimportantlessonstodraw fromthesecharts. First, thefederal gov- ernment handles anenormous range of functions. Second, thedivision of activities among executivedepartmentsandindependentagenciesdoesnotalwayshavean obvious logic. Why, forexample, doesthe Department of Agricultureadministerrural utilitiesprogramsandfoodstamps? Similarly, it isnotalways clearwhy certaintasks arehandledby anindependentagency whileothersfall withinthescopeofanexecu-
tivedepartment.31 Why is the Federal Reserveanindependentagency ratherthanpart ofthe Departmentofthe Treasury?
Partof thedifferencebetweenindependentagenciesandtheorganizationscon- tainedwithinexecutivedepartmentshastodowiththepresident’sability tocontrol theseorganizations’ activities. Organizationsthatfall withinanexecutivedepart- ment, suchasthe FAA orthe Federal Highway Administration (FHA) (bothwithin
the Departmentof Transportation) orthe Internal Revenue Service, canbesubjectto presidential control (tosomeextent) through his or her appointees.32 Incontrast, inde- pendentagencieshavemorefreedomfromoversightandcontrol by thepresidentand Congress. Forexample, thepresidentnominatesgovernorsofthe Federal Reserve, who (if the Senateconfirmsthem) canservefor 14 years. Outsidethenominationandcon- firmationprocess, thepresidentand Congresshavevery littlecontrol overthe Federal
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commissions, and government corporations.
)The executive branch includes the 15 cabinet offices, as well as several independent agencies, commissions, and government corporations.

NUTS
& BOLTS 12.1


President Vice President
Executive Office of the President






Department of Agriculture
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of Justice
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Transportation
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Selected Independent Establishments and Government Corporations

Central Intelligence Agency
Consumer Product Safety Commission Environmental Protection Agency
Equal Employment Opportunity Commission Federal Communications Commission Federal Deposit Insurance Corporation Federal Election Commission
Federal Reserve System

Federal Trade Commission General Services Administration
National Aeronautics and Space Administration National Foundation on the Arts and the Humanities National Labor Relations Board
National Railroad Passenger Corporation (Amtrak) National Science Foundation
Occupational Safety and Health Review Commission

Peace Corps
Securities and Exchange Commission Selective Service System
Small Business Administration Social Security Administration
U.S. Agency for International Development
U.S. Postal Service
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Reserve’spolicies; theorganizationisself-financing, anditsgovernorscanberemoved fromofficeonly if Congressimpeachesthem. Thesekindsof detailsaboutthehiring andfiring of bureaucratsandthelocationof agenciesinthestructureof thefederal government matterbecausethey determinetheamountof political control thatother parts of thegovernmentcanexerciseoveranagency, aswell aswhogetstoexercisethis power.33

The size of the federal government
Thefederal governmentemploysmillionsof people. Table 12.1 showsthenumberof employees ineachexecutivedepartment. Millionsof additional peoplework forthe government asmembersof thearmedforces, asemployees of the Postal Service, for civiliancompaniesthatcontractwiththegovernment, orasrecipientsoffederal grant money.
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The Structure of the Department of Agriculture
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The
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Department
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Agriculture
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)The Department of Agriculture is headed by the secretary of Agriculture and the deputy secretary of Agriculture and includes various assistant secretaries and undersecretaries for specific areas such as natural resources and the environment, farm services, rural development, and food safety.
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Undersecretary for Natural Resources and Environment
· Forest Service
· Natural Resources Conservation Service

Undersecretary for Farm and Foreign Agricultural Services
· Farm Service Agency
· Foreign Agricultural Service
· Risk Management Agency

Undersecretary for Rural Development
· Rural Utilities Service
· Rural Housing Service
· Rural Business- Cooperative Service

Undersecretary for Food, Nutrition, and Consumer Services
· Food and Nutrition Service
· Center for Nutrition Policy and Promotion


Undersecretary for Food Safety
· Food Safety and Inspection Service


Undersecretary for Research, Education, and Economics
· Agricultural Research Service
· National Institute of Food and Agriculture
· Economic Research Service
· National Agricultural Statistics Service


Undersecretary for Marketing and Regulatory Programs
· Agricultural Marketing Service
· Animal and Plant Health Inspection Service
· Grain Inspection, Packers and Stockyards Administration
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)Source: U.S. Department of Agriculture, “USDA Organization Chart,” www.usda.gov/documents/AgencyWorkflow.pdf (accessed 4/23/10).













DID YOU KNOW?
 (
18%
)Since 1992, the federal civilian workforce hasshrunkby



Source: Office of Managementand Budget

The What Dothe Numbers Say? featureinthischaptershowsthesizeof thefederal budget since 2012. Clearly, the budget has steadily increased, to thepointthat recent annual spending isnearly $4 trillionperyear. Thebestexplanationforthesizeof the federal governmentisthesizeof Americaitself—morethan 320 millionpeoplespread out over anarea more thantwicethe size of the EU—coupled with America’s position as themostpowerfulnationintheworldwiththelargestmilitary.
However, someobserversarguethatthereal explanation hastodowithbureaucrats themselves—thatbureaucratsneverpassupachancetoincreasetheirownfunding, regardless of whether thenew spending isworthwhile.34 Thisargumentmissessome importantpoints. First, theincreaseintotal federal spending masksthefactthatmany agenciesseetheirbudgetsshrink.35 Particularly inrecentadministrations, oneof the principal missionsofpresidential appointees, bothinagenciesandinthe EOP, hasbeen to scrutinizebudget requestswithaneye to cutting spending asmuchaspossible.36
Andevery year, somegovernmentagenciesareeliminated(infact, mostof theexecu- tivedepartmentheadcountsin Table 12.1 havegrownsmallerinrecenteditionsof this text).37




	Organization
	Total employees

	Defense (civilian only)
	732,000

	Veterans Affairs
	366,500

	Homeland Security
	188,100

	Justice
	119,800

	Treasury
	103,000

	Agriculture
	90,500

	Health and Human Services
	74,400

	Interior
	66,700

	Transportation
	56,200

	Commerce
State
	45,600
34,500

	Labor
	17,700

	Energy
	16,100

	Housing and Urban Development
	8,400

	Education
	4,500
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)Moreover, public-opiniondata demonstrate the American public’s demandfor services.38 Despitecomplaintsaboutthefederal bureaucracy, pollsfindlittleevidence of demands for lessgovernment. Whenthe Pew Research Center askedpeople in 2013 todecidewhichtwoprogramsshouldhavetheirspending cutasaway of reducing the budget deficit, amajority favoredcutting relatively small programs: 34 percentpicked the State Departmentand 48 percentpickedforeigneconomic aid. Farfewerpeople favored cutsintheprogramsthataccountformostfederal spending: defense(42 per- cent), healthcare(22 percent), and Social Security (12 percent).39 Inotherwords, while intheabstract Americansmightwantasmallergovernmentthatislessinvolvedin everyday life, theydonotsupportthelarge-scalebudgetcutsthatwouldbenecessary toachievethisgoal. Thepublic’sdesireformoregovernmentservicesisoftenencour- agedby electedofficials, whocreatenew governmentprograms(andexpandexisting ones) asa way of building support andimproving their chances of reelection.




You might think that the government spends too much and that the bureaucracy is too large. The questions you have to ask yourself are: What am I willing to sacrifice to make government smaller? Am I OK with a smaller military, fewer regulations on banks and credit card companies, less oversight of food and drug safety? And how much would these changes save? We have a large, costly federal government because in the end, most people want it that way.

“Why Should
I Care?”

WHAT DO
THE NUMBERS SAY?

Is the Federal Bureaucracy Too Big?
One of the most intense conflicts in American political life is over the size of the federal government. Generally, Republicans say that the size of federal bureaucracy should be reduced, while Democrats tend to favor increasing the size of government programs. However, the size of government has increased steadily over time. Has the size of the bureaucracy gotten out of control? What do the numbers say?
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Think about it
· Some people worry that the level of government spending is growing too fast. Does this graph support or refute this argument?
· The debate between Republicans and Democrats is often framed as an argument over increased government spending (Democrats favor increases; Republicans don’t). Does this graph support or refute this argument?


Source: Office of Managementand Budget, “The President’s Budgetfor Fiscal Year 2017,” www.whitehouse.gov/ omb/budget (accessed 5/6/16).
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[bookmark: The Human Face of the Bureaucracy][bookmark: Civil Service Regulations][bookmark: _bookmark180]The human face of the bureaucracy
Theterm“bureaucrat” appliestoanarray of peoplewithdifferentqualificationsand job descriptions(see Figure 12.2). Thefederal government includessomany different kindsof jobsbecauseof thevastarray of servicesitprovides. Althoughcomplaints about federal bureaucrats’ efficiency ormotivationsarecommon, surveysshow that many employees inthese positions have a strong interest in public service or imple- menting goodpublic policy. Infact, these motivations areoften strong enough that scholarssuchas James L. Perry havearguedagainstattemptstomotivatefederal workers withmonetary incentives—bureaucratswho work hardbecausethey feel it is therightthing todomay resentincentiveschemesthatpresumethey arelazy oronly interestedinmoney.40

Civil service regulations
Most jobsinthefederal bureaucracy aresubjecttothecivil serviceregulationsmen- tionedearlier.41 Thecurrentcivil servicesystemsetsoutjobdescriptionsandpay rangesforall federal jobs.42 Thecivil servicesystemalsoestablishesteststhatdeter-
minewhoishiredforlow-level clerical andsecretarial positions; peoplewithlessthan a college degree aregenerally eligiblefor clerical andlow-level technical jobs. Asinthe private sector, a college degree or an advanced degree andwork experience qualify an individual forhigher-level positions. Federal salariesaresupposedtobecomparableto whatpeopleearninsimilar, private-sectorpositions, andsalariesareincreasedsome- whatforfederal employeeswhoworkinareaswithahighcostofliving.
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[bookmark: Political Appointees and the Senior Exec][bookmark: _bookmark181] (
28%
)DID YOU KNOW?


of federalbureaucratshavean advanceddegree(post-bachelor). The corresponding percentage for largeprivatebusinessesisabout 11 percent.
Source: Office of Managementand Budget

Civil serviceregulationsprovidejobsecurity. Afterthreeyearsof satisfactory performance, employeescannotbefiredexcept“forcause,” meaning thatthefiring agency mustciteareason. Civil serviceregulationssetoutamultistepprocedurefor firing someone, beginning withlow performanceevaluations, thenwarning letters giventotheemployee, followedby alengthy appealsprocessbeforeafiring takes place.43 A subparperformermay beassignedotherduties, transferredto anotheroffice, orevengivennothing todointhehopethatthepersonwill leavevoluntarily outof boredom.
Civil serviceregulationsareextraordinarily cumbersome.44 Thehiring criteria remove a manager’s discretion to hire someone who woulddoanexcellent job but lacks theeducationorworkexperiencethattheregulationsspecify asnecessary fortheposi- tion. Thefiring requirementsmakeitdifficulttoremovepoorperformers. Thesalary andpromotionrestrictionscreateproblemswithrewarding excellentperformanceor promoting thebestemployeesratherthanthosewiththemostseniority.
Why docivil servicerequirementsexist? Recall thattheaimof theseregulations was to separate politics from policy. Themechanism for achieving thisgoal was aset of rulesthatmadeithardforelectedofficialstocontrol thehiring andfiring of govern- ment employees tofurthertheirownpolitical goals. Ineffect, eventhoughcivil service regulations have drawbacks, they also provide thisvery importantbenefit. Forexam-
ple, without civil service protections employees inthe Officeof Personnel Management mightbepressuredby membersof Congresswhowantedtoincreasepensionsforretir- ing federal workerswhoweretheirconstituents. Althoughloyalty tothepresidentisa widely acceptedcriterionforhiring agency headsandotherpresidential appointees, professionals withpermanentcivil servicepositions are supposed to behired on the basis of their qualifications, nottheirpolitical beliefs.


Political appointees and the Senior Executive Service
Not every federal employee isa member of thecivil service. Thepresident appoints over 7,000 individuals to senior positions intheexecutive branch who arenot subject to civil serviceregulations, suchastheleadersof executivedepartmentsandindependent agenciessuchas NASA, aswell asmembersof the EOP. (Insomecases, the Senatemust confirmthesenominees.)
Themajority ofapresident’sappointeesactashisorhereyes, ears, andhands
throughouttheexecutivebranch. They holdpositionsof powerwithingovernment agencies, serving assecretariesof executivedepartments, agency heads, orsenior deputies. Theirjobsinvolve finding outwhatthepresidentwantsfromtheiragency and ordering or persuading theirsubordinates toimplementpresidential directives.
Inmany agencies, peopleinthetoppositionsaremembersof the Senior Executive Service(SES), whoarealsoexemptfromcivil servicerestrictions.45 Asof 2014, there were afew thousand SES members—mostly careergovernmentemployeeswhoheld relatively high-level agency positionsbefore moving tothe SES. This change of employ- ment status coststhem theircivil serviceprotectionsbutallowsthem toapply forsenior leadershippositionsinthebureaucracy. Somepolitical appointeesarealsogiven SES positions, althoughmostdonothavetheexperienceorexpertiseheldby careerbureau- cratswhotypically movetothe SES.
Thepresident’sability toappointbureaucratsinmany differentagencieshelpshim or her control the bureaucracy. By selecting people who areloyal or like-minded, the
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[bookmark: Limits on Political Activity][bookmark: _bookmark182]president canattempt to control theactions of lower-level bureaucrats andimplement hisorherpolicy agenda. The SES alsoprovidescivil servantsanincentivetodotheir jobs well, asgoodperformance inanagency position canhelp build acareer thatmight allow themtotransfertothe SES.
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Limits on political activity
Federal employeesarelimitedintheirpolitical activities. The Hatch Act, enactedin 1939 andamendedin 1940, prohibitedfederal employeesfromengaging inorganized political activities46: employees could vote and contribute to candidates but could not work forcandidatesorforpolitical parties. Theserestrictionsweremodifiedunder
the 1993 Federal Employees Political Activities Act, allowing federal employeesto
undertakeawiderrangeof political activities, including fund-raising andserving as anofficerof apolitical party. Seniormembersof thepresident’s White Housestaff and political appointeesareexemptfrommostof theserestrictions, althoughthey cannot usegovernmentresourcesforpolitical activities.
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Federal employees must be careful that their comments to the media comply with Hatch Act restrictions. President Obama’s secretary of Housing and Urban Development, Julian Castro, shown here at the Common Sense Media awards in 2016, violated the Hatch Act when he spoke about the 2016 presidential campaign during an interview with journalist Katie Couric.







The problem of control shapes the kinds of people who are hired as bureaucrats as well as their job protections. Political appointees and members of the SES are supposed to ride herd on the rest of the bureaucracy. Civil service protections exist to ensure that bureaucrats’ decisions reflect expertise rather than political considerations.
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bureaucratic drift
Bureaucrats’ tendency to implement policiesinaway thatfavorstheir ownpolitical objectivesratherthan following theoriginal intentionsof
thelegislation.
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The Senate’s power over the confirmation of senior agency officials is often used as a tool to shape agency policy and operations. Richard Cordray, the first head of the Consumer Financial Protection Agency, was nominated after some senators objected to President Obama’s first nominee, Elizabeth Warren, who was a Harvard Law professor at the time.

Controlling the bureaucracy
 (
AND THE PRESIDENT 
OVERSEE
 
THE
 
EXECUTIVE 
BRANCH
)Astheexpertimplementersof legislationandpresidential directives, bureaucratshold significant powertoinfluencegovernmentpolicy. Thissituationcreatestheproblemof political control illustratedby theprincipal–agentgame: electedofficialsmustfigure out how to reap thebenefitsof bureaucratic expertisewithoutsimply giving bureau- cratsfreereintodowhateverthey want.
Onestrategy is totakeaway discretionandgivebureaucratssimple, directorders.
For example, from 1996 to 2015 alaw passedby Congressforbadethe U.S. Centers for Disease Control fromconducting researchthatwould“advocateorpromotegun control”—which was interpreted by the CDCaslimiting all gun-related research by
agency scientistsorby outsideresearcherswhoreceivedagency funds.47 (Thebanwas repealed after aseries of mass shootings in 2013, although to this day the CDC conducts very littlegun-relatedresearch.)
The problem with eliminating bureaucrats’ discretion in this way is that it limits the positive influence of their expertise. Particularly when new policies are being
developed, taking away bureaucratic discretion is costly for legislators or presidential appointees, as it forces them to work out the policy details themselves—and it may produce less effective policies than those constructed by bureaucrats with special-
ized  knowledge.48  Moreover,  preventing  bureaucrats  from  using  their  judgment makes it impossible for them to craft policies that  take  into  account  new  develop- ments  or  unforeseen  circumstances.49  For  all  these  reasons,  elected  officials  must find other ways to reduce or eliminate bureaucratic drift (that is, bureaucrats pursu- ing their own goals rather than their assignments from  officeholders  or  appointees) while still reaping the benefits of bureaucratic expertise. This section describes
two common strategies: changing the way agencies are organized and staffed and using standardized procedures for monitoring agency actions (see the Take a Stand feature).


Agency organization
Political scientistshaveshown how agencies canbeorganizedtominimizebureau- cratic drift.50 Specifically, whenanagency issetuporgivennew responsibilitiesthe officialswhoinitiatedthechangedon’tsimply tell theagency whattodo. Toensure
[image: ]thatthey getthepoliciesthey want, they alsodeterminewherethe agency is locatedwithinthefederal governmentstructureandwho runsit. Theseeffortsmay occursolely within Congress, orinvolve both Congressandthepresident, orbearrangedby presidential actions.51
For example, one of the Obama administration’s responses to
the 2008–2009 financial crisis was to form a new agency, the Con- sumer Financial Protection Bureau, which would help to enforce new bank regulations and investigate consumer complaints about financial firms. In 2011, it was expected that Elizabeth Warren, a Harvard law professor who had helped to set up the agency, would become the first head of the agency. However, many Republican
and some Democratic senators and financial-industry lobbyists opposed Warren’s appointment, believing she would encourage
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TAKE
A STAND
Is Political Control of the Bureaucracy Beneficial?
When working with bureaucrats, elected officials (the pres- ident or members of Congress) face the problem of political control: Should they allow bureaucrats to exercise judgment when implementing policies or give them specific, narrow directives? Compounding this problem is the fact that most bureaucrats are civil service employees, meaning they cannot be fired except under very extreme circumstances. As a result, even when elected officials give very specific directives to an agency they may find that bureaucrats essentially ignore the directives and that very little can
be done to force compliance (after all, regardless of what bureaucrats do or don’t do, they will still have a job). Civil service protections also mean that members of Congress or a new presidential administration cannot clean house in an agency, replacing untrustworthy bureaucrats with indi- viduals who will do what they are told. Should civil service protections be abolished?

Get rid of civil service protections.
The civil service system began in an era when few govern- ment jobs required specialized knowledge, expertise, or an advanced degree. Under these conditions, a new administra- tion might be tempted to implement mass firings, rewarding political supporters with jobs in the federal bureaucracy,
as the new workers would be just as effective as the people they replaced. At the same time, there would be little cost to getting rid of a bureaucrat who refused an order, as most positions could be filled by anyone.
The modern federal bureaucracy is exactly the opposite: most jobs, particularly those that involve real policy-making power, require expertise to be done effectively. Under these conditions, civil service protections are to some extent unnecessary, as bureaucrats have considerable job secu- rity because of their expertise and experience. Getting rid of recalcitrant bureaucrats involves significant costs: by removing their knowledge of the policies being decided and the procedures by which decisions are made, it may become impossible for an agency to function at all. Moreover, a bureaucrat’s reluctance to behave as ordered may be a sign that something is wrong—that the directive makes no sense or that there are easier ways of accomplishing the task.

Civil service protections are still needed.
The fact that firing bureaucrats costs the government the benefit of their experience and expertise does not mean that elected officials will never threaten to do so, or even carry out















The State Department’s backlog of passport applications is a good example of how bureaucrats’ actions (or inactions) can affect the lives and plans of ordinary Americans.


their threats. A new president might simply decide that he or she wants a loyal bureaucracy; even if this outcome requires getting rid of everyone who has any experience with agency operations. A congressional majority might want a new policy enough to enact a bill that freezes the salaries of any bureau- crats who do not behave as ordered. In both cases, removing civil service protections—making bureaucrats vulnerable to threats about their future employment—could easily lead to bad policy outcomes.
The deeper problem with removing civil service protec- tions is that it would likely change the kinds of people who undertake careers in government service. Civil service pro- tections enable policy experts to work for the government without fearing that they will be fired for simply voicing their concerns or because a new administration places a high value on loyalty. Without the protections afforded by civil service regulations, these individuals might choose a different career, depriving the federal government (and the American people) of the benefits of their knowledge and training.


take a stand
1. In general, contemporary Democratic politicians tend to favor civil service protections, while Republicans want to weaken them. Does this preference make sense in light of what we know about the differences between the parties in their beliefs about the size and scope of government?

2. Notall jobs in the federal bureaucracy require specialized knowledge and expertise. Would it make sense to abandon civil service protections for low-level jobs such as clerical positions? Would such a change help elected officials manage the problem ofcontrol? Why or why not?
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[bookmark: Monitoring][bookmark: _bookmark184]her subordinates to be excessively pro-consumer in their investigations. As a result, Obama appointed the former attorney general of Ohio, Richard Cordray, who was more acceptable to more senators, while Warren was elected as a U.S. Senator from Massachusetts in 2012.







oversight
Congressional effortstomakesure thatlawsareimplementedcorrectly by thebureaucracy afterthey have beenpassed.











police patrol oversight
A methodof oversightinwhich members of Congress constantly monitorthebureaucracy tomakesure thatlawsareimplementedcorrectly.

[image: ]


After news of an $800,000 General Services Administration (GSA) conference at a Las Vegas resort came to light in 2012, Congress held hearings on the agency’s practices. Here, former Representative John Mica (R-FL) criticizes the apparent misuse of taxpayer money.

Monitoring
Oneof themostimportantwayselectedofficialspreventbureaucratic driftistoknow what bureaucrats aredoing or planning to do. Information gathering by members of Congressaboutbureaucratic actionsistermed oversight. Congressional committees often holdhearings toquestionagency heads, secretaries of executive departments, orsenioragency staff. Similarly, oneresponsibility ofpresidential appointeesisto monitor how bureaucrats areresponding topresidential directives. However, presi- dential appointeesmay beunabletofulfill thisrole. Becausethey arechosenfortheir loyalty tothepresident, theymay lack theexperienceneededtofully understandwhat bureaucratsintheiragency aredoing. Moreover, giventhatappointeestypically hold theirpositionforonly ayearortwo, they havelittletimetolearnthedetailsof agency operations.
Advance Warning Members of Congress, thepresident, andhisorherstaff gain advance knowledge of bureaucratic actions through thenotice-and-comment proce- duredescribedearlier, whichrequiresbureaucratstodiscloseproposedchangesbefore they takeeffect.52 Thisdelay givesopponentstheopportunity toregistercomplaints
withtheircongressional representatives, anditallowstheselegislatorstimeeither to pressure theagency to revise the regulation or even to enactanother law undoing or modifying theagency action. Members of Congress also pressure bureaucrats to
release memos, working drafts, and other documentsasa way of keeping track of what bureaucratsaredoing—forexample, in 2015 Republicansonthe House Scienceand Technology Committeedemandedthereleaseof e-mailssentby scientistsanalyzing climatechangeforthe National Oceanographic and Atmospheric Administration.53
(Some of thescientists later testified beforethecommittee, butthee-mail requestwas
rejected.)

Investigations: Police Patrols and Fire Alarms Investigations involve Con-
gress, legislative staff, or presidential appointees scrutinizing some government pro- gram or office, its expenditures, and its activities. There are two types of oversight: police patrols and fire alarms. Ideally, every agency would be investigated as often
as possible, with agencies that have large budgets or carry out important functions being investigated more frequently. These investigations may involve fact-finding
trips to local offices, interviews with senior personnel, audits of agency accounts,
[image: ]and calls to the agency to see how it responds to citizens’ requests. This method of investigation is called police patrol oversight.54 Think of a
police officer walking his or her beat, rattling doors to see if they are
locked, checking out broken windows, and looking down alleys for sus- picious behavior.
The disadvantage of police patrol oversight is that it is costly in terms of money and staff time. Moreover, these investigations often find that agencies are doing what they should. Because of these prob- lems, Congress and the president also look outside government for
information on what bureaucrats are doing. Rather than initiating

[bookmark: Correcting Violations][bookmark: _bookmark185]investigations, they wait until they receive a complaint about bureaucratic actions and then focus investigative efforts on those cases, a practice labeled fire alarm oversight.55
Theso-calledfirealarmcantakemany differentforms. Representativesandtheir staff meetfrequently withconstituents, whomay letthemknow of aproblemwith
thebureaucracy. Similarly, lobbyists, corporateexecutives, andordinary citizens oftencontactthepresidentandhisorherstaff withcomplaintsaboutbureaucratic actions. Newspaperreportersand Internetbloggers, too, provideinformationabout what bureaucrats aredoing. Someagencies have advisory committees thatnot only help makeagency decisions butalsokeep Congressandthe president informedabout
them.56 Suchfirealarmcommunicationstell Congressandthepresidentwheretofocus theireffortstomonitorthebureaucracy, ratherthantrying tooverseetheentiregov- ernmentatonce.


Correcting violations
When members of Congress or the president find a case of bureaucratic drift, they can choose from many tactics to bring a wayward agency into line. Legislation or an executive order can send a clear directive to an agency or remove its discretion, tasks and programs can be moved to an agency more closely aligned with elected
officials’ goals, political appointees at an agency can be replaced, and agencies can be reorganized.
A significant difficulty indealing withbureaucratic driftisdisagreementbetween members of Congressandthepresident aboutwhetheranagency isdoing theright
thing—regardlessof whetheritisfollowing itsoriginal orders. Mostof thetacticslisted require joint action by the president and congressional majorities. Withoutpresidential support, membersof Congressneedatwo-thirdsmajority toimposecorrections. With- out congressional support, the president can only threaten to cutanagency’s proposed budget, change itshomewithinthefederal bureaucracy, or establish anew agency to do what the errant agency refuses to do; actually carrying out these threats requires con- gressional approval. Asaresult, disagreementsbetweenthepresidentand Congress cangiveanagency significantfreedom, aslong asitretainsthesupportof atleastone branchofgovernment.
An agency may alsobeabletofendoff electedofficials’ attemptstotakepolitical control if it has a reputation for expertise. For example, one reason thatattempts to pass legislation forcing the FDA toalteritsdrug-approval processhavehadlittle successis
thatthe FDA’sprocessisthoughttohaveworkedmostly asintended, approving new drugsthataresafeandeffectiveandkeeping ineffectiveorunsafedrugsoff themarket. At thesametime, the FDA hasrespondedtopressurefrom Congressandthepresident torevisesomerulesonitsown.57
Finally, agenciescansometimescombatattemptstocontrol theirbehaviorby appealing togroupsthatbenefitfromagency actions.58 Forexample, sincethe 1980s
the Occupational Safety and Health Administration(OSHA) hasresistedattemptsby Republicanpresidentsand Republicanmembersof Congresstoeliminatetheagency orlimititsoperations.59 Oneelementof its strategy hasbeentobuildstrong tiestolabor unions; asaresult, OSHA ismuchmorelikely toreceivecomplaintsaboutworkplace safety fromcompanieswithstrong unions. Thestrategy hasalsoinvolvedbuilding cooperativearrangementswithlargecompaniestopreventworkplaceaccidents, an approach thatnot only protects workers but alsocan save companies alot of money


fire alarm oversight
A methodof oversightinwhich membersof Congressrespondto complaintsaboutthebureaucracy orproblemsof implementationonly asthey ariseratherthanexercising constantvigilance.
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[bookmark: The Consequences of Control][bookmark: _bookmark186][image: ]The Environmental Protection Agency created the Flint Water Advisory
Task Force to coordinate federal, state, and local efforts to fix the contamination of Flint’s water supply. Besides changing the implementation of existing regulations, the task force will also investigate the need for
new regulations to prevent similar problems from developing in other cities. #FlintWaterCrisis @EPAwater



















over thelong term. Moreover, when OSHA levies finesagainstcompaniesthatviolate safety regulations thefinesaregenerally muchlessthanwouldbeallowedby law. Asa result, whenproposalstolimitoreliminate OSHA aredebatedin Congressmembers hear fromunions aswell asmany largecorporations insupportof keeping the agency in place. Overtime, thisstrategy hasgeneratedsupportfortheagency fromcongressional Democratsand Republicans.

The consequences of control
Thisdiscussionof attemptstocontrol whatbureaucratsdowhileatthesametime tapping theirexpertiseexplainsmany of theseemingly dysfunctional aspectsof the bureaucracy. Part of the problem is the nature of thetasks given to bureaucrats: even when members of Congress andthe president agree on which problems deserveatten- tion, bureaucratsfacethemuchhardertaskof translating thesegoalsintoconcrete policies. Giventhemagnitudeof thisjob, it isnosurprisethateventhebesteffortsof government agencies donotalwayssucceed.
Most important, theuseof standardoperating proceduresisrootedpartly inthe complexity of bureaucrats’ tasks—but alsointhedesire of agency heads andelected officialstocontrol theactionsof lower-level staff. Someof the EPA’sdelaysinrespond- ing tothecrisisin Flintweretheproductof presetplansandproceduresthatdidnot anticipatetheneedforfastactiontoprotectacommunity fromanunsafewatersupply. Moreover, giving laptopstogovernment employees sothey canwork whileoutof the officesoundslikeagoodidea, butitalsoputssensitivedataatrisk becauselaptopsare easily lost or stolen. And while the FDA’sdrug-approval process succeeds for themost partinpreventing harmful drugsfromcoming tomarket, thedelays imposedby the process do prevent some patients from receiving lifesaving treatments. However, inall thesecasesthedecisionsdonotreflectincompetenceormalice. Rulesandprocedures areneededinany organizationtoensurethatdecisionsarefairandreflectthegoalsof theorganization. Yetitisimpossibletofindproceduresthatwill work well inall cases, particularly for thekinds of policy decisions bureaucrats must make.


[bookmark: Conclusion][bookmark: _bookmark187]Cases of bureaucratic failure (poorly conceived policies or regulations, inaction, red tape) are often cited to “prove” that bureaucrats are incompetent, lazy, or dumb.
The real story is that bureaucrats are often given nearly impossible tasks or political mandates that limit their authority. In this sense, complaints about bureaucrats have more to do with what we want them to do rather than their unwillingness or inability to execute these missions
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Conclusion
Bureaucrats implement government policy—often in situations in which the problems and potential solutions are vast and poorly understood and in the face of sharp dis- agreements about what government should do. On the government’s behalf, bureau- crats spend money on everything from paper clips to Mars rovers. They formulate regulations that determine what can be created, produced, transported, bought, sold, consumed, and disposed of in America. Elected officials want to control what bureau- crats do while also tapping into their expertise on policy matters. In this way, conflict
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Many government regulations work as intended. An increase in regulatory attention to environmental protection and cleanup of polluted sites has dramatically improved water quality nationwide, including that of the
Hudson River in New York, shown here.


[image: ]

over public policy often translates into conflicting ideas about what bureaucrats should do, resulting in complex, often-contradictory mandates and directions imposed on those workers. For example, EPA inaction on the Flint water crisis was driven by dis- agreements within the agency on whether they had the authority to force state and local officials to address the problem.
These characteristics of the bureaucracy and the fundamentally political nature of bureaucrats’ jobs explain many cases of ineptitude and red tape. Sometimes bureau- crats simply make mistakes, choosing the wrong policy because they lack full infor- mation about the tasks they were given. Bureaucrats may drag their feet when they oppose their tasks on policy grounds. Policies may reflect direct or implicit orders given by elected officials or political appointees. For example, the EPA’s reluctance to act in the case of Flint may reflect a lack of easy solutions or the desire not to get involved
in a purely local problem. Attempts at political control also shape the structure of the bureaucracy, from influencing which agencies function independently and which ones fall within executive departments to determining the qualifications for commissioners and agency heads and the rules they must follow when making decisions.
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What is the federal bureaucracy?
Define bureaucracy and explain its major functions. (Pages 342–348)

Summary
 (
Key term
federal civil service 
(p. 350)
)The bureaucracy is composed of both civil servants and political appointees and is in charge of interpreting and implementing a wide range of government policies. While bureaucrats are policy experts, most members of Congress are not. Nonetheless, Congress tries to con- trol how the bureaucracy operates, which can result in inefficiencies.


3. In the problem of control, the 	is the principal and the
 	 is the agent.
a. bureaucracy; president
b. bureaucracy; Congress
c. president; Congress
d. president; bureaucracy
e. Congress; president


How has the American bureau- cracy grown?
Trace the expansion of the federal bureaucracy over time. (Pages 349–351)

Summary
The bureaucracy has grown substantially since the turn of the twentieth century, largely in response to citizen demands that the government
do more for the people. The federal government had a very limited role in daily life for much of the nineteenth century, but it expanded during the Progressive Era, when regulatory activity increased and the spoils system was replaced by the federal civil service. The bureaucracy expanded again with the New Deal and Great Society programs, which increased the number of services the government provided.





Key terms bureaucracy (p. 342) civil servants (p. 342)
political appointees (p. 342)
regulation (p. 342)
notice-and-comment procedure
(p. 343)
state capacity (p. 346)


Practice Quiz Questions


red tape (p. 347) standard operating procedures (p. 347)
problem of control (p. 347)
principal–agent game
(p. 347)



Practice Quiz Questions
4. How did the bureaucracy change during the Progressive Era?
a. It expanded the delivery of government services directly to individuals.
b. The spoils system was first established.
c. It created a number of antipoverty and educational programs.
d. It reduced the government’s regulatory activity.
e. It increased the government’s regulatory activity.

1. A government rule that affects the choices that individuals or corporations make is called 	.
a. an initiative
b. a referendum
c. a regulation
d. a procurement
e. an appropriation

2. One of the reasons bureaucrats respond to pressure from elected officials is because 	.
a. they need congressional support to get larger budgets
b. elected officials are experts
c. they are all appointed by members of Congress
d. their offices are housed in the Congress
e. they are required by law to do so


5. The civil service reforms of the Progressive Era 	the spoils system and 	the power of party organizations.
a. ended; increased
b. ended; decreased
c. instituted; increased
d. instituted; decreased
e. expanded; increased

6. What effect did the Reagan Revolution have on bureaucracy?
a. The government stopped passing regulatory policies.
b. The size of the federal government shrank.
c. The size of the federal government increased.
d. The civil service reforms were weakened.
e. The civil service reforms were strengthened.
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The modern federal bureaucracy
Describe the size and structure of the executive branch today. (Pages 352–356)

Summary
The modern bureaucracy serves a wide range of functions, but the division of labor within the bureaucracy does not always have an obvious logic. Overlapping or confusing jurisdictions can be the result of elected officials attempting to shape agency behavior by assigning a task to an executive department rather than an independent agency. The overall size of the bureaucracy reflects the demands of constituents but also fits the needs of elected officials to improve their chances of reelection.

Summary
The regulations within the civil service system were established to separate politics from policy. Rather than getting and retaining a job for political reasons, individuals are hired based on merit and are quite difficult to fire. However, the president makes senior-level appoint- ments that are not protected by civil service regulations and are more political in nature. These appointments are instrumental in helping the president control the bureaucracy.

Practice Quiz Questions
10. Compared with employees in private business, government employees are motivated 	by salary and benefits than/as by the chance to make a difference.
a. more
b. just as much
c. less




Key terms
Office of Management and Budget (p. 352)


Practice Quiz Questions


independent agencies (p. 352)
11. 
The civil service regulations the flexibility that managers have in their hiring decisions and the influence of elected officials.
a. decrease; decrease
b. increase; increase
c. increase; decrease
d. decrease; increase

7. What is the job of the Office of Management and Budget?
a. to prepare the president’s annual budget proposal for the Congress
b. to prepare a response to the budget passed by Congress
c. to prepare annual budget proposals for the states
d. to monitor government spending for the Supreme Court
e. to monitor government spending for Congress

8. Independent agencies have 	freedom from oversight than executive departments do and 	be controlled by the president through his or her appointees.
a. more; cannot
b. more; can
c. less; cannot
d. less; can
e. 
increase; have no effect on


Controlling the bureaucracy
Explain how Congress and the president oversee the exec- utive branch. (Pages 360–365)

Summary
With their expertise, bureaucrats have the power to significantly influ- ence government policy. This creates a dilemma for elected officials, who want to enjoy the benefits of the expertise while retaining control of the bureaucracy. Lawmakers can generally organize agencies and monitor their behavior to reduce, but not eliminate, bureaucratic drift.



9. The federal budget is growing in size because 	.
a. bureaucrats are budget maximizers
b. politicians do not scrutinize budget requests
c. government agencies are never eliminated
d. the public does not support large-scale budget cuts
e. a growing percentage of Americans are going into civil service

Key terms
bureaucratic drift (p. 360)
oversight (p. 362)


Practice Quiz Questions


police patrol oversight (p. 362)
fire alarm oversight (p. 363)


The human face of the bureaucracy
Describe who bureaucrats are and the regulations that govern their employment. (Pages 357–359)
12. 
When bureaucrats pursue their own goals rather than their assignments from officeholders, this is called 	.
a. an iron triangle
b. regulatory capture
c. problem of control
d. turkey farming
e. bureaucratic drift
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13. Giving direct orders to bureaucrats 	the influence of their policy expertise and 	the potential to respond to unforeseen circumstances.
a. limits; reduces
b. increases; reduces
c. limits; increases
d. increases; increases
e. limits; has no effect on

14. While police patrol oversight has the advantage of being 	, it has the drawback of being 	.
a. affordable; unresponsive
b. responsive; costly
c. affordable; generally unnecessary
d. responsive; unpopular
e. affordable;  ineffective
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[bookmark: 13. The Courts ][bookmark: _bookmark189]The Courts
[image: ]What is the role of courts in our political system?

On February 13, 2016, Justice Antonin Scalia died in his sleep while visiting a West Texas ranch. Scalia was an intellectual force on the Court known for his sharp wit, tough (and frequent) questions during oral arguments, and scathing dissents. His death had momentous political implications: with the Court now
divided 4–4 between liberals and conservatives, President Obama could tip the balance in favor of the liberals for the first time in a generation. However, within an hour of the confirmation of Scalia’s death Senate Majority Leader Mitch McConnell announced that there would be no hearing and no vote on any nom- ination by President Obama. The next president would get to decide the future balance of the Court.1
About a month later, President Obama nominated Merrick Garland to fill the vacancy. A respected judicial moderate, Garland served for nearly two decades on the Washington, D.C., appeals court, the second most important court in the nation. Despite a nomination that was intended to appeal to moderate Republi- can senators, Senate leadership held firm to their vow to let the vacancy be filled by the next president.
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)The immediate implication of the deadlock was that five cases were split 4–4, meaning that no new precedents were established and the lower courts’ decisions would stand. Several of these cases, including a California case on public sector unions and a Texas case concerning immigration policy, were significant cases that will likely be addressed by a future Court.2 Some cases appeared to be unanimous, but masked a 4–4 split. For example, the Court punted on the question of whether a religious organization could be required to provide coverage of contraceptives in a parallel insurance plan (they cannot be forced to provide coverage directly). Rather than deciding whether this was an infringement of the group’s religious freedom, the Court sent the case back to the lower court in a unanimous 8–0 decision, which meant the case would
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CHAPTER GOALS
Explain how the power of judicial review was established.
pages 373–376

Outline the structure of the court system.
pages 376–385

Describe how cases reach the Supreme Court.
pages 386–389

Describe the Supreme Court’s procedures for hearing a case. pages 389–392

Analyze the factors that influence Supreme Court decisions.
pages 393–397















People outside the Supreme Court in April 2016 urge the Senate to “do [their] job” and hold hearings on the nomination of Merrick Garland. The vacancy in 2016 was one of the longest for the Court in U.S. history. #DoYourJob
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ultimately be decided by a future court. The Court also responded by deciding to hear far fewer cases in their fall term (8 compared to 13 at this time the previous year).
Supreme Court politics also spilled over to the 2016 elections. Democrats urged Republican senators to “do [their] job,” pointing out that every Supreme Court nominee since 1875 had received a hearing or vote and since 1900 six justices were confirmed during a presidential election year.3 It became a central issue in the presidential cam- paign, with exit polls showing that 21 percent of voters said the Supreme Court vacancy was the most important factor in determining their vote. Another 48 percent said it was “an important factor.” Of those saying it was “most important,” 56 percent voted for Trump and 41 percent for Clinton (while those saying it was important split evenly).
Why all the fuss? If justices are simply interpreting the Constitution and neutrally applying it to law, why should it matter so much which president gets to fill a vacancy? The simple answer is that justices are more than baseball umpires calling the balls and strikes, as Chief Justice John G. Roberts Jr. famously said. As they interpret the Constitution, they also play one of two roles in our political system: either asserting their own policy-making authority or deferring to the decisions of others (Congress, the president, or the people). The Court’s decision about which path to take in a given
case is often political, involving conflict, trade-offs, and compromise, much like decision making in Congress.
That the Supreme Court is a policy-making and political institution may seem inap- propriate. After all, the guiding principles of the “rule of law” in the American political system—embodied in the words carved above the entrance to the Supreme Court (“equal justice under the law”) and the statue of Justice represented as a blindfolded woman holding a set of scales—seem to contradict the view of a political Supreme Court. We normally think of the Court as objectively applying the law and interpreting the Constitution for each case. Indeed, there is often consensus among the justices on how to rule in a given case. In the 2015–2016 term, nearly half of the decisions were unanimous (38 of 82) and 12 more only had one dissenting vote. But, the recent immi- gration case illustrates that politics is an inherent part of the judiciary and a single set
of objective standards is not always available for a given case. The 4–4 split upheld the lower court’s injunction blocking Obama’s deferred deportation program for illegal immigrants. The one-sentence decision offered no clues about the Court’s reason- ing, but the oral arguments made it clear that four justices saw Obama’s actions as executive overreach and four viewed them as proper bureaucratic discretion.4 On the other hand, the Court also issued a 4–3 decision upholding the University of Texas’s affirmative action policy. This type of deference to state policy is an example of judicial restraint.5
For those who resist the view that the courts are a policy-making institution, the theme “political process matters” may not seem to apply in this chapter. However, the courts often do make policy, and the way they make decisions has an impact on out- comes. To see how political process matters for the courts, it is important to answer the following questions: What are the different roles of the courts? What is the struc- ture of the judicial system? How do court decisions shape policy? In a nutshell, what is the nature of judicial decision making? This chapter also examines the questions suggested by the immigration and affirmative action cases. What is the proper place of the courts within our political system? How do the courts work? How much power
should unelected judges have? Are the courts a necessary check on the other branches of government or a source of unaccountable power that contradicts core principles of democracy? Before addressing these questions, we discuss how the Founders viewed the judicial system.
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independent and powerful federal judiciary
The Constitutiondidnotdefinitively establishtheroleof thecourtsin Americanpoli- ticsandthe Supreme Court’sauthority astheultimateinterpreterof the Constitution. Thepowersof the Supreme Courtevolvedovertime, anddebatesaboutitsproperrole continuetothisday.

The Founders’ views of the courts: the weakest branch?
The Federalistsand Antifederalistsdidnotseeeyetoeyeonmuch, andthejudiciary wasnoexception. Alexander Hamilton, writing in Federalist 78, saidthatthe Supreme Courtwouldbe“beyondcomparisontheweakestof thethreedepartmentsof power.”
Incontrast, anauthorof the Antifederalist Papers wrote: “Thesupremecourtunder
thisconstitutionwouldbeexaltedaboveall otherpowerinthegovernmentandsubject to no control.”6 Hmmm, whichisit—weakestorstrongest? Whiletheframerscould
not agreeonthe likely relativepowerof the Court, there wassurprisingly littledebate at the Constitutional Conventionaboutthejudiciary. Article IIIof the Constitution, which concerns the judicial branch of government(see Nuts& Bolts 13.1), created one Supreme Courtandgavethecourtsindependenceby providing federal judgeswithlife- timeterms(assuming “goodbehavior”).






Jurisdiction of Lower Federal Courts
· Cases involving the U.S. Constitution, federal laws, and treaties.
· Controversies between two or more states. (Congress passed a law giving the Supreme Court exclu- sive jurisdiction over these cases.)
· Controversies between citizens of different states.
· Controversies between a state and citizens of another state. (The Eleventh Amendment removed federal jurisdiction in these cases.)
· Controversies between a state or its citizens and any foreign states, citizens, or subjects.
· Cases affecting ambassadors, public ministers, and consuls.
· Cases of admiralty and maritime jurisdictions.
· Controversies between citizens of the same state claiming lands under grants of different states.

Jurisdiction of the Supreme Court Original Jurisdiction*
· Cases involving ambassadors, public ministers, and consuls.
· Cases to which a state is a party.

Appellate Jurisdiction
· Cases falling under the jurisdiction of the lower federal courts, “with such exceptions, and under such Regulations as the Congress shall make.”

*This does not imply exclusive jurisdiction. For example, the Supreme Court may refer to a district court for a case involving an ambassador (the more likely outcome).

NUTS
& BOLTS 13.1

Jurisdiction of the Federal Courts as Defined in
Article III of the Constitution
Source: Lee Epstein and Thomas G. Walker, Constitutional Law for a Changing America: Institutional Powers and Constraints, 5th ed. (Washington, DC: CQ Press, 2004), p. 65.


 (
373
) (
The developmentof anindependentandpowerful federal judiciary
)Thedevelopmentof anindependentand powerful federal judiciary	373













[bookmark: Judicial Review and Marbury v. Madison][bookmark: _bookmark191]Judiciary Act of 1789
Thelaw inwhich Congresslaid outtheorganizationof thefederal judiciary. Thelaw refinedand clarifiedfederal courtjurisdiction
andsettheoriginal numberof justices at six. It alsocreated the Officeof the Attorney General andestablishedthe lower federal courts.
district courts
Lower-level trial courtsof thefederal judicial systemthathandlemost U.S. federal cases.

appellate jurisdiction
Theauthority of acourttohear appealsfromlowercourtsandchange orupholdthedecision.











judicial review
The Supreme Court’spowertostrike down alaw oranexecutive branch action that it findsunconstitutional.

Themaindisagreementsaboutthejudiciaryhadtodowithhowindependentthe courts should be vis-à-vis theotherbranchesofgovernmentandhowmuchpowertogive thecourts. Someoftheframersfearedatyrannical Congressandwantedtocreatejudi- cialandexecutivebranchesthatcouldcheckthispower. Othersarguedformakingthe executive andjudicialbranchesmoreclosely relatedsothattheywould bebetterable to balance Congress. A central debate was whether to givethe judiciary some“revisionary power” over Congress, similartothepresident’svetopower. Thisideaofjudicialreview would havegiventhe Supreme Courtthepowertostrikedownlawspassedby Congress thatviolatedthe Constitution. Theframerscouldnotagreeonjudicialreview, sothe Constitutionremainedsilentonthematter. Asthepowerofjudicialreviewhasevolved, it hasbecomeacentralpartofthesystemofchecksandbalances(see Chapter 2).
Many detailsabout the Supreme Courtwere left up to Congress, including its size,
thetimeandplaceitwouldmeet, anditsinternal organization. Thesedetails, aswell as thesystemof lowerfederal courts, wereoutlinedinthe Judiciary Act of 1789. This law setthenumberof justicesatsix (onechief justiceandfiveassociates). Thenumberof justices gradually increased to ten by theend of the Civil Warand was then restricted to sevenunder Reconstructionpolicies. Thenumberwassetatninein 1869, whereithas remained since.7
The 1789 actalsocreatedasystemof federal courts, whichincludedthirteen  dis-
trict courts andthreecircuitcourts—theintermediate-level courtswith appellate
jurisdiction (casesheardonappeal fromlowercourts). Thedistrictcourtseachhadone judge; thecircuits comprised two Supreme Court justices and one district judge. Today separatejudgesareappointedtofill thecircuitcourts(whatwecall appealscourts). The Supreme Courthadaroughstart. Indeed, it seemeddeterminedtoprove Alexander Hamilton right, thatit was theweakest branch. Of the six original justices appointed by George Washington, onedeclinedtoserveandanothernevershowedupforaformal session. The Court’sfirstsessionslastedonly afew daysbecauseitdidnothavemuch business. Infact, the Courtdidnot decidea single casein 1791 or 1792. When Justice Rutledgeresignedin 1791 totakeastatecourtposition, twopotential appointeesturned down thejobinordertokeeptheirpositionsintheirstatelegislatures! Suchcareerdeci- sions wouldbeunimaginable today, when serving on the Supreme Courtis considered thepinnacleof alegal career.8

Judicial review and Marbury v. Madison
The Courtstartedtogainmorepowerwhen John Marshall wasappointedchief justice in 1801. Marshall single-handedly transformedthe Courtintoanequal partnerinthe systemof checksandbalances. Themostimportantstepwasthedecision Marburyv. Madison (1803), whichgavethe Supreme Courtthepowerof judicial review. Asnoted, theframersweresplitonthewisdomof giving the Courtthepowertostrikedownlaws passed by Congress andthe Constitution does not explicitly address theissue. How- ever, historians have established thata majority of theframers, including themost influential ones, favoredjudicial review. Giventhatthe Constitutiondidnotaddress
theissueof judicial review, Marshall simply assertedthatthe Supreme Courthadthe powertodeterminewhenalaw wasunconstitutional.
Althoughtheideawasnotoriginal to Marshall (theframersdebatedtheissueand Hamiltonendorseditinsomedetail in Federalist 78), the Courthadneverexercised itsauthority toruleontheconstitutionality ofafederal law. Thefactsofthe Marbury caseinvolvedapartisandisputeoverlast-minuteappointmentstoalowercourtby the
outgoing Adams administration. Thenew Jeffersonadministrationdidnothonorthose appointments, and one of thepeople who didn’tgethisposition, Mr. Marbury, brought thecasetothe Supreme Court. Marshall saidthat Marbury wasduehiscommission,
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[bookmark: Judicial Review in Practice][bookmark: _bookmark192]but the Courtdidnot have thepower to givehimhis job becausethe part of the Judiciary Actof 1789 thatgaveitthatpowerwasunconstitutional! Thecoreissuewas Section 13 of the Act, whichgavethe Courtthepowertoissueorders(writsof mandamus) toanyone holding federal office. Thissectionexpandedthe original jurisdiction of the Supreme Court, andthatwaswhere Congressoversteppeditsbounds, according to Marshall.
Theoriginal jurisdictionof the Courtisclearly specifiedinthe Constitution, soany attempt by Congresstochangethat jurisdictionthroughlegislation wouldbeunconsti- tutional; theonly way tochangeoriginal jurisdictionwouldbethroughaconstitutional amendment.9 Marshall wrote: “Itisemphatically theprovinceandduty of thejudicial department tosay whatthelaw is. . . . If twolawsconflictwitheachother, thecourts must decideontheoperationof each. Soif alaw beinoppositiontothe Constitution. . . thecourtsmustdeterminewhichoftheseconflicting rulesgovernsthecase. Thisisof
thevery essenceof judicial duty.”10
By asserting itspowertoreview theconstitutionality of lawspassedby Con- gress, the Courtbecameanequal partnerintheinstitutional balanceof power.
Althoughmorethan 50 yearswouldpassbeforethe Courtwouldusejudicial review againtostrikedownalaw passedby Congress(intheunfortunate 1857 Dred Scott case concerning slavery thateffectively ledtothe Civil War), thereasoning behind Marbury hasneverbeenchallengedby subsequentpresidentsor Congresses.11
Interpreting federal lawsmay seemalogical responsibility forthe Supreme Court, butwhataboutstatelaws? Shouldthe Supreme Courthavefinal say overthemaswell? The Constitutiondoesnotanswerthisquestion. However, thesupremacy clause requires thatthe Constitutionand national lawstakeprecedence over stateconstitu-
tionsandstatelawswhenthey conflict. Andthe Judiciary Actof 1789 madeitclearthat the Supreme Courtwouldruleonthesematters.
It didn’ttakelong forthe Courttoassertitspowerinthisarea. In 1796, the Court heardacaseconcerning a Britishcreditorwhowastrying tocollectadebtfromthe stateof Virginia. Thestatehadpassedalaw canceling all debtsowedby Virginians(or thestate) to Britishsubjects. However, the Treaty of Paris, whichendedthe Revolu-
tionary Warandrecognized Americanindependence, ensuredthecollectionof such debts. Thisconflictwasresolvedwhenthe Courtstruck downthestatelaw andupheld Americans’ commitmentsunderthetreaty.12 Advocatesof states’ rightswerenothappy withthisruling, butitwascrucial forthenational governmentthatthe Constitutionbe applied uniformly rather thanbe subject to differentinterpretationsby every state.

[image: ]Judicial review in practice
Thecontoursof  therelationshipbetweenthenational  governmentandthestates were largely definedby how activethe Supreme Courtwasinasserting judicial review andhow willing itwastointerveneinmattersof statelaw. Formuchof thenineteenth century, the Courtembraceddual federalism, inwhichthenational governmentand thestatesoperatedontwoseparatelevels(see Chapter 3). Laterthe Courtinvolved itself moreinstatelaw as it movedtowardanincreasingly activeroleforthenational
government inregulating interstatecommerceandusing the Fourteenth Amendment to selectively incorporate theamendmentsthat constitute the Bill of Rights(see Chapter 4).
All inall, the Courthasstruckdownmorethan 180 actsof Congress(andabout 1,400 statelaws). Thissoundslikealot, but Congresspassedmorethan 60,000 laws initsfirst 225 years. Overtime, the Courthasruledonstatelawsinmany importantareas, including civil liberties, desegregationandcivil rights, abortion, privacy, redistricting, labor laws, employment anddiscrimination,
andbusinessandenvironmental regulation.




original jurisdiction
Theauthority of acourttohandlea casefirst, asinthe Supreme Court’s authority to initially heardisputes betweentwostates. However, original jurisdictionforthe Supreme Courtisnotexclusive; itmay assign suchacasetoalowercourt.
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Chief Justice John Marshall favored the idea of judicial review and claimed this power for the Court in the Marbury
v. Madison decision.



[bookmark: The American Legal and Judicial System][bookmark: Court Fundamentals][bookmark: _bookmark193]constitutional interpretation
Theprocessof determining whetherapieceof legislationor
governmental actionissupportedby the Constitution.

statutory interpretation
Thevariousmethodsandtestsused by thecourtsfordetermining the meaning of alaw andapplying it to specific situations. Congressmay overturnthecourts’ interpretation by writing anew law; thus, italso engagesinstatutory interpretation.







“Why Should
I Care?”
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plaintiff
Thepersonorparty whobringsacase tocourt.

defendant
Thepersonorparty againstwhoma caseisbrought.
plea bargain
An agreementbetweenaplaintiff and adefendant to settle acasebefore it goestotrial ortheverdictisdecided. Inacivil case, thisusually involvesan admissionofguiltandanagreement onmonetary damages; inacriminal case, thisofteninvolvesanadmission of guiltinreturnforareducedcharge orsentence.

Whenthe Supreme Courtstrikesdownacongressional orstatelaw, itengagesin
constitutional interpretation—thatis, itdeterminesthatthelaw isunconstitutional. Butthe Supreme Courtalsoengagesin statutory interpretation—thatis, itapplies national andstatelaws toparticularcases(statutesarelaws thatarepassedby legis- latures). Often the language of a statute may beunclear andthe Courtmust interpret how toapply the law. Forexample, should the protection of endangeredspeciesprevent economic developmentthatdestroysthespecies’ habitat? How doesonedetermine whether anemployer is responsible for sexual harassment intheworkplace? How  should thevoting rights of minoritiesbeprotected? Incasessuch asthese, the Court  must interprettherelevant statutestodeterminewhat Congressorthestate legisla-
turesreally meantwhenissuing them.
Althoughpoliticiansandotherpolitical actorsacceptjudicial reviewasacentral part of thepolitical system, criticsare concerned about itsantidemocratic nature. Why, for example, dowegivenineunelectedjusticessuchawesomepoweroverourelected representatives? Debates about the proper role for the Courtwill continue aslong asit is involvedincontroversial decisions. Wewill takeupthis questionlaterinthis chapter, whenweaddresstheconceptsof judicial activismandjudicial restraint.


Judicial review may seem like “inside baseball” that doesn’t really matter for most Americans. However, the power to strike down laws and government actions means that the Court may act against political majorities to strike down unconstitutional actions such as segregating schools by race and discriminating against same-sex marriage. Judicial review may also be used, however, to frustrate popular majorities during times of political change, such as during the New Deal of the 1930s. In either case, this is an awesome political power that puts the Supreme Court on an equal institutional footing with Congress and the president.


The American legal and judicial system
Two setsof considerationsshedlightontheoverall natureof ourjudicial system: the fundamentalsof thelegal systemthatapply toall courtsinthe United States, andthe structureof thecourtsystemwithinoursystemof federalism.

Court fundamentals
Thegeneral characteristicsof thecourtsystembeginwiththepeoplewhoareinthe courtroom. The plaintiff bringsthecase, andthe defendant is theparty whoisbeing sued or charged withacrime. If thecaseis appealed, thepetitioner is theperson bring- ing theappeal andtherespondentisontheothersideof thecase. Inacivil case, the plaintiff suestodeterminewhoisrightorwrong andtogainsomething of value, such asmonetary damages, therighttovote, oradmissiontoauniversity. Inacriminal case, theplaintiff is thegovernmentandtheprosecutorattemptstoprovetheguiltof the defendant (thepersonaccusedof thecrime).
Many, but not all, civil andcriminal casesareheardbefore a jury thatdecidesthe outcome inthecase, which iscalled theverdict. Often casesgetsettledbefore they go totrial (oreveninthemiddleofthetrial) inaprocessknownas plea bargaining. Ina
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civil case, thiswouldmeanthattheplaintiff andthedefendantagreeonamonetary set- tlementandadmissionof guilt(ornot; insomecases, thedefendantmay agreetopay a fineordamagesbutnottoadmitguilt). Inacriminal case, thedefendantmay agreeto plead guilty inexchange for being charged withalesser crime or for receiving a shorter sentencethanmightbeimposedinajury trial. Pleabargaining isanexcellentexample of how legal conflict betweentwopartiescanberesolvedthroughcompromise.
Onetypeof civil suitisthe class-action lawsuit, acase brought by agroup of indi-
vidualsonbehalf of themselvesandothersinsimilarcircumstances. Thetargetmay beacorporationthatproducedhazardousordefectiveproductsorthatengagedin illegal behaviorthatharmedaparticulargroup. Forexample, 1.5 millioncurrentand former female Walmartemployeessuedtheretailing giant for sex discriminationin 2011, claiming thatthe store had paid womenlessthanmenfor the same work and had
promoted fewerwomenthanmen.13 Class-actionsuitsareoftenfiledonbehalfofshare- holders of companiesthat havelostvaluebecauseof fraudcommittedby corporate leaders. Casesliketheseareanimportantmechanismforproviding accountability and justice in our economic system.
Common Law and Precedent Forty-nine ofthe 50 statesandthefederalcourtsoper- ate underasystem of common law, which meansthatlegal decisions build from prece- dent establishedinpreviouscasesandapplycommonlythroughoutthejurisdictionof
thecourt. Thealternative, whichispracticedonlyin Louisiana, isthecivillawtradition thatisbasedonadetailedcodificationofthelawthatisappliedtoeachspecificcase.
The notionof precedent (orstaredecisis—“letthedecisionstand”) deservesspecial
attention. Precedentisapreviously decidedcaseorsetofdecisions that servesasaguide for futurecasesonthesametopic. Lowercourtsareboundby Supreme Courtdecisions when there isa clearprecedentthat is relevant for agivencase. In many cases, following precedent isnot clear-cut becauseseveral precedents may seem relevant. Thelower courts have considerable discretion insorting out which precedents arethemost important. The Supreme Courttriestofollowits ownprecedents, butinthepast50yearsjusticeshave been willingtodeviatefromearlierdecisionswhentheythinkthattheprecedentisflawed. Precedentisnotarulethe Courtmustfollowbutanormthatconstrainsitsbehavior.
Standing Anotherfactormustbeconsideredbeforeacaseisfiled: thepersonbringing thecasemusthave standing tosueinacivilcase, whichmeansthatthereisalegitimate basis for bringing thecase. Thisusually meansthattheindividual has suffered some directandpersonalharmfromtheactionaddressedinthecourtcase.  Standingiseasy to establish for private parties—for example, ifyourneighbor destroys yourfenceyou havebeenharmed. However, itgetsmoreinterestingwhenthegovernmentisaparty. For example, whenanenvironmentalgroupchallengedthe Interior Department’sinter- pretationofthe Endangered Species Actthe Supreme Courtruledthatthegroupdidnot have standing becauseitdidnotdemonstratethatthegovernment’spolicywouldcause
“imminent” injurytothegroup.14 Later, inthesectiondiscussinghowcasesgettothe Supreme Court, wewillseethatjusticeshavesomeleewayindefiningstanding.
Jurisdiction The final general characteristic of the legal system is the jurisdiction of the court: whenbringing a case before the  court,  you  mustchoose a  courtthatactually has thepowerto hearyourcase. For example, if you  wantedto  contestaspeeding  ticket you wouldnotfile yourcase inthe state  supreme  court  or  inthe  federal  districtcourt; you wouldfile it inyourlocal traffic court. Whatif you believedyou were the victim of discriminationinthe workplace? Wouldyou sue instate orfederal court? You probably coulddo either,  but  the  decision  wouldbe  basedon  whichsetof  laws  wouldprovide you with more protectionfrom discrimination. This varies by state, so the properjuris- dictionforagivencase is oftenajudgmentcall basedonspecific legal questions.

class-action lawsuit
A casebroughtby agroupof individualsonbehalf of themselves andothersinthegeneral public who areinsimilarcircumstances.
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[image: ]O. J. Simpson dons a pair of gloves during testimony in his double-murder trial in Los Angeles in June 1995. The jury was not convinced of his guilt “beyond a reasonable doubt” and thus acquitted Simpson in this criminal trial. However, a subsequent civil trial found that a “preponderance of evidence” was against him.
























common law
Law basedontheprecedentof previouscourtrulingsratherthan onlegislation. It isusedinall federal courtsand 49 of the 50 statecourts.
precedent
A legal normestablishedincourt casesthatis thenappliedtofuture casesdealing withthesamelegal questions.
standing
Legitimatejustificationforbringing a civil casetocourt.
jurisdiction
Thesphereof acourt’slegal authority tohearanddecidecases.
























[bookmark: Structure of the Court System and Federa][bookmark: _bookmark194]appeals courts
Theintermediatelevel of federal courtsthathearappealsfromdistrict courts. Moregenerally, anappeals courtisany courtwithappellate jurisdiction.

Structure of the court system and federalism
Thestructureof thecourtsystemislikethatof therestof thepolitical system: it is dividedwithinandacrosslevelsof government. Acrossthelevelsof government, the courtsystemoperatesontwoparallel trackswithinthestateandlocal courtsandthe federal courts. Withineachlevel of government, bothtracksincludecourtsof original jurisdiction, appeals courts, and courts of special jurisdiction. As How It Works: The Court Systemshows, thestatecourtsareentirely separatefromthefederal courts, with theexceptionof thesmall proportionof casesthatareappealedfromastatesupreme court to the U.S. Supreme Court. There ismuch variation inthe structure of state courts intermsof theirnamesandthenumberof levelsof courts. However, they all follow the samegeneral patternoftrial courtswithlimitedandgeneral original jurisdictionand appeals courts (either one or twolevels, depending on the state).
District Courts Workhorses of thefederal system, thedistrictcourtshandlemore thanaquarterof amillionfilingsayear. Thereare 89 districtsinthe 50 states, withat
least onedistrictcourtforeachstate. Therearealsodistrictcourtsin Puerto Rico, the Virgin Islands, the Districtof Columbia, Guam, andthe Northern Mariana Islands;
thisbringsthetotal to 94 districtswith 677 judges.15 Therearetwolimited-jurisdiction districtcourts: the Courtof International Trade, whichaddressescasesinvolving international tradeandcustomsissues, andthe U.S. Courtof Federal Claims, which handlesmostclaimsformoney damagesagainstthe United States, disputesoverfed- eral contracts, unlawful “takings” ofprivateproperty by thefederal government, and other claims againstthe United States.
Appeals Courts The appeals courts (calledcircuitcourtsuntil 1948) aretheinter- mediate courtsof appeals, butinpractice they arethefinal courtformostfederal cases thatareappealedfromthelowercourts. Thelosing sideinafederal casecanappeal to
the Supreme Court, butthehighestcourtinthelandhearssofew casesthattheappeals courtsusually getthefinal word. Appealscourtsdidnotalwayshavethismuchpower; infact, throughmuchof thenineteenthcentury they hadvery limitedappellatejuris- dictionanddidnothearmany significantcases.
Thenumberof appealscourtsinthenationslowly expandedastheworkloadof thesecourtsgrew, tothecurrent 12 regional courtsandthecourtof appealsforthe
Federal Circuit, whichhandlesspecializedcasesfromall overthecountry. Today the only appeals of district court casesthatgodirectly to the Supreme Courtand bypass
theappealscourtarecasesthatconcernlegislativereapportionmentandredistricting, voting rights, andsomeissuesrelatedtothe 1964 Civil Rights Act.
The Supreme Court The Supreme Courtsitsatthetopof thefederal courtsystem. The Supreme Courtisthe“courtoflastresort” forcasescoming fromboththestateand thefederal courts. Oneimportantfunctionof the Courtistoresolveconflictsbetween lower courts, orbetweenastatelaw andfederal law, orbetweenlawsindifferentstates, toensurethattheapplicationandinterpretationofthe Constitutionareconsistent nationwide. A district court or appeals court ruling is applicable only for the specific region of that court, whereas Supreme Courtrulings apply to theentire country.
Althoughthe Supreme Courtisthemostimportantinterpreterofthe Constitution, the president and Congress alsointerpret the Constitution on a regular basis. Thismeans thatthe Supreme Courtdoesnotalwayshavethefinal say. Forexample, if the Court strikes downafederal law for being overly vague Congress can rewrite the law to clar- ify theoffending passage. Whenthishappens, Congressmay havethefinal word. For example, Congressoverturned Ledbetterv. Goodyear Tire& Rubber Co. (2007) when
it passedthe Lilly Ledbetter Fair Pay Actin 2009. Thelaw saidthatthe Supreme Court
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[bookmark: How Judges Are Selected][bookmark: _bookmark195]had misinterpreted the 1964 Civil Rights Act when the Courtruledin 2007 that Ledbet- ter would have had to fileherpay discriminationsuitwithin 180 daysof being hired.16
Evenonmattersof constitutional interpretationratherthanstatutory interpreta- tion, Congresscanfightbackby passing aconstitutional amendment. However, this isadifficultandtime-consuming process(see Chapter 2). Nevertheless, thatoptionis available asaway of overturning anunpopular Court decision.

How judges are selected
Therearemany mechanismsforplacing judgesincourts. Atthenational level, thepres- ident makestheappointmentswiththeadviceandconsentof the Senate. Thisprocess may beextremely contentious, asdiscussedinthe chapter opener about filling Justice Scalia’svacancy. Atthestatelevel, variousmethodsareinuse.
State-Level Judges At thestatelevel, thereare 147 trial courts(somestateshave multiple levels), 94 appealscourts, and 52 supremecourts. Atthestate level, judges canbeselectedfortrial courtsinfivedifferentways: appointmentby thegovernor
(6 courts), appointmentby thestatelegislature(5 courts), partisanelections(39 courts), nonpartisan elections (34 courts), andthe systemcalledthe Missouri Planinwhich the governormakesappointmentsfromalistcompiledby anonpartisanscreening com- mittee(46 courts). Seventeencourtsusesomecombinationof thesemethods.17 With
thislastmethod, theappointedjudgeusually hastoruninaretentionelectionwithin several yearsof theappointment, making thissystemahybridof thepolitical nomina- tionandpopularelectionroutestothecourt.
Thereissomecontroversy overthewisdomof electing judges, asdoing somay
underminethecourts’ roleastheprotectorof unpopularminority rights. Eveninstates where judicial elections areofficially nonpartisan, it is clearwhotheliberal andcon- servativecandidatesare, sojudicial electionscanbevery partisan. Electing judgesalso raisesthepotential forconflictsof interestif campaigncontributorshavecasesbefore
thecourt.18 However, electedjudgeswill bemoreresponsivetopublic opinion, espe- cially onsalientissuessuchasthedeathpenalty19 andabortion.20 Furthermore, the
alternativetoelections—appointing judges—hasbeencriticizedaselitist. Thesecritics
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Presidents can influence the direction of the federal courts by selecting judges who share their views.
President Obama is shown with Judge Merrick B. Garland, who he nominated to the U.S. Supreme Court to fill the vacancy created by the death of Justice Antonin Scalia.
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The Court System



If federal question



State Supreme Courts or Courts of Last Resort
52 courts (Texas and Oklahoma each have two courts of last resort)
346 judges; about 85,000 cases per year


Final Appeals Courts

U.S. Supreme Court
Received 7,033 filings in
the 2014–2015 term; 75 cases were argued; 75 were disposed of in 66 signed opinions.




Courts of Appeals
94 courts in 41 states
939 judges; about 300,000 cases per year

Intermediate Appeals Courts

U.S. Courts of Appeals
12 regional courts and the U.S. Court of Appeals for the Federal Circuit
52,698 filings in the 2014–2015 term







Trial Courtsof Limited and Special Jurisdiction
16,920 judges
About 48 million cases per year
Examples: juvenile court, traffic court, small claims court, justice of the peace, family court


Trial Courtsof General and Original Jurisdiction
10,650 judges
About 75 million cases per year
Examples: district courts, county courts, municipal courts



Trial Courts


Trial Courts of General and Original Jurisdiction
94 district courts 279,039 civil cases and 80,069 criminal cases
filed in the 2014–2015 term


Trial Courts of Limited and Special Jurisdiction
Examples: federal claims court, tax court, Court of International Trade, Court of Veterans Appeals













State and Local Courts	Federal Courts


Sources: Data on federal courts are from the U.S. Supreme Court, "2015 Year-End Report on the Federal Judiciary," www.supremecourt.gov/publicinfo/year-end/ 2015year-endreport.pdf (accessed 3/11/16). Data on state courts are from National Center for State Courts, www.ncsc.org (accessed 10/26/16); Ballotpedia.org, "Intermediate Appellate Courts," https://ballotpedia.org/Intermediate_appellate_courts (accessed 3/18/16) and Ron Malega and Thomas H. Cohen, "State Court Organization, 2011," U.S. Department of Justice, Bureau of Justice Statistics, www.bjs.gov/content/pub/pdf/sco11.pdf (accessed 3/18/16).

How it works: in practice
Same-Sex
Marriage through the Court System

Okay, let’s resolve this.
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Supreme Court:
The Supreme Court resolved this conflict in a landmark 5–4 decision, Obergefell v.
Hodges (2015), holding that the fundamental right to marry
is guaranteed to same-sex couples by both the due process clause and the equal protection clause of the Fourteenth Amend- ment to the U.S. Constitution.





Same-sex marriage has been addressed in dozens of state and federal court cases in the past decade. A landmark case decided in June 2015 illustrates how cases make their way through the court system and how the Supreme Court resolves conflicts between the lower courts.





It’s constitutional.



Federal Court of Appeals:
Appeals court rulings from the Fourth, Seventh, Ninth, and Tenth Circuits, repre- senting 23 states,
struck down state-level bans on same-sex marriage as unconstitutional.

The conflict between the circuit courts meant that same-sex marriage was legal in some states, but not in others. At the end of June 2015, same-sex couples could marry in 29 states and the District of Columbia, but not in 21 states.
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It’s unconstitutional.



Federal Court of Appeals:
Six federal district court cases from Michigan, Ohio, Kentucky, and Tennessee were appealed to the Sixth Circuit Court, which upheld the bans on
same-sex marriage in these four states.
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)Eleven federal district court decisions were appealed by states	 attempting to uphold their bans.
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State and Federal Trial Courts: Following the Supreme
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)Court’s landmark ruling in 2013 striking down the Defense of Marriage Act,
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of the 112 people to serveon the Supreme Courthavehadlaw degrees. However, all since 1942 have had lawdegreesandallof
the current Courtjustices attended either Harvardor Yalelawschool. Source: SupremeCourt.gov
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Senate hearings on Supreme Court nominations have been more conflictual since the 1960s. Although President Obama’s nomination of Sonia Sotomayor was confirmed
by a 68–31 vote in 2009, Senate Republicans challenged her to explain and defend her views on several issues.

alsosay thatthere’snotmuchevidencethattheprocessof appointing judgesismore “merit based” thanjudicial elections.21
Federal Judges The Constitutiondoesnotspecify requirementsforserving onthe federal courts, unlikethedetailedstipulationsformembersof Congressandthepres- ident. Federal judgesdon’tevenhavetohavealaw degree! (Thisisprobably duetothe limitednumberof law schoolsatthetimeof the Founding; whenthe Constitutionwas written, someonewhowantedtobealawyergenerally wouldserveasanapprenticeina law officetolearnthetrade.) Thepresidentappointsfederal judgeswiththe“adviceand consent” of the Senate(the Senatemustapprovethenomineeswithamajority vote).
Nomination battles forfederal judgescanbeintense, becausethestakesarehigh. As thediscussionof judicial review madeclear, the Supreme Courtplaysacentral rolein
thepolicy process, andbecauseajusticehaslifetenureajustice’simpactcanoutlivethe president and Senate who put him or her on the Court. Judges often servefor decades, much longerthanthepeople whoappoint them.
The Role of the President Given the Constitution’s silence on the qualification of federal judges, presidentshavebroaddiscretionoverwhomtonominate. Presidents havealwaystriedtoinfluencethedirectionofthefederal courtsandespecially the Supreme Courtby picking peoplewhosharetheirviews. Becausethe Senateoften hasdifferentideasabouttheproperdirectionforthecourt, nominationdisputesend up being a combination of debates over themerit of anomineeand of partisan battles about theideological compositionof thecourts.
Althoughpresidentswould like toinfluencethedirectionof thecourts, it is not alwayspossible topredict how judgeswill behaveonce they areonthe federal
bench. However, thepresidentcanmakeagoodguessabouthow ajusticeislikely to vote basedonthenominee’sparty affiliationandthenatureof hisorherlegal writings anddecisions(if thenomineehaspriorjudicial experience). Notsurprisingly, 102 of 112 justiceswhohaveservedonthe Supreme Courthavesharedthenominating president’s party (91 percent). Overall, more than 90 percent of thelower-court judges appointed by presidents inthetwentieth century alsobelonged to the same party asthe president.
Themostpartisanmovetoinfluencethe Courtwas President Franklin Delano Roosevelt’sinfamousplantopackthe Court. FDR wasfrustratedbecausethe Court hadstruck downseveral piecesofimportant New Deal legislation, sotogetamoresym- pathetic Courthe proposed nominating anew justice for every justice who was more
than 70 yearsold. Six justiceswereover 70, sothiswouldhaveincreasedthesizeof the Courtto 15 justices. Theplantopackthe Courtranintoopposition, butintheswitchin timethatsavednine, asitwascalled, the Courtstartedruling infavorof the New Deal legislation, sotheplanwasdropped.
Inadditiontoideological considerationsaboutwhomtonominate, thepresident
[image: ]alsoconsiderstheindividual’sreputationasalegalscholarandhisorherpersonalrela- tionshiptothecandidate. Furtherconsiderationsarethecandidate’sethical standards, gender, andrace(see Figure 13.1 fordataonthelattertwopoints). Donald Trumpthrust judges’ demographic backgrounds into thelimelight when he said thatfederal district judge Gonzalo P. Curie could notbeobjective inthe lawsuit concerning Trump Univer- sity because Curie was a Mexican(the judge was born in Indianaandhis parents are
from Mexico).

The Role of the Senate The Senateistheotherhalf of theequation to determine the composition of thefederal courts. It has shifted from having avery active role in providing “adviceand consent” on court appointments, to playing a passive role, andthen back to anactive
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)role. One constant is thatthe Senate rarely rejects nominees because of their qualifi- cations; rather, it tendstorejectthemforpolitical reasons. Of 28 Supreme Courtnomi- nees rejected by the Senateinthe history of the United States, only 2 wereturned down becausethey wereseenasunqualified. Theother 26 nomineeswererejectedforpoliti- cal reasons. Mostcommonly, whenapresidentmakesanominationclosetoanelection andthe Senateiscontrolledby theopposing party the Senatewill kill thenomination, hoping that itsparty will winthe presidency and nominate ajustice moretoitsliking.
However, notall recent Supreme Courtnominationshavebeencontroversial. Pres- ident Bill Clinton’stwo Supreme Courtpicks werejudicial moderateswho wereover- whelmingly confirmed—Ruth Bader Ginsburgby a 96–3 voteand Stephen Breyerby an 87–9 vote. George W. Bush’snominees, John Robertsand Samuel Alito Jr., werecon-
firmedby comfortablemargins. President Obamaappointedthefirst Hispanic toserve
on the Supreme Court, Sonia Sotomayor, who was confirmed by a 68–31 vote. Elena Kagan’sconfirmationby a 63–37 votein 2010 meantthatthreewomenwereserving on the Courtforthefirsttime. Asnotedintheopener, the Senatedenied President Obama theopportunity to fill thevacancy createdby Justice Scalia’sdeath. President Trump will decideonanew nomineeearly in 2017.

Battles over Lower-Court Judges Contentiousbattlesdooccur, however, betweenthepresidentandthe Senateovernomineestothefederal benchandthe Supreme Court, andthesehaverecently expandedtoincludenomineestothedistrict andappealscourts. Formuchof thenation’shistory, thepresidentdidnotplay avery active role inthenomination processfordistrictcourts; instead, hedeferredtothe home-state senators of hisownparty tosuggestcandidates—a norm called senatorial courtesy. If neithersenator from the state was from the president’s party, hewould consult Housemembers from his party and other high-ranking party members from






















senatorial courtesy
A norminthenominationof district courtjudgesinwhichthepresident consultswithhisorherparty’s senatorsfromtherelevantstatein choosing thenominee.
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Court Nominees: Detailed Analysis,” Congressional Research Service, September 18, 2012, http://fas.org (accessed 6/25/14). “Uncontroversial” nominees are those who were reported from the Judiciary Committee by a voice vote or a unanimous vote and were confirmed by the Senate with a voice vote or no more than five votes in opposition.










“Why Should
I Care?”

thestatefordistrictcourtnominees. Thepresidenttypically hasshownmoreinterestin appeals court nominations. The Justice Department plays akey role inscreening candi- dates, butthelocal senatorsofthepresident’sparty remainactive.
Recently theprocesshasbecomemuchmorecontentious. Whiletheconfirmation rateforfederal judgeshasbeenrelatively stableinthepast 35 years(between 80 and 90 percent), theaveragetimetoconfirmnomineeshasincreaseddramatically. The average lengthof delay fromnominationtoconfirmationhasalsoincreased(see Fig- ure 13.2). Thesituationhasintensifiedsincethen. Democratsblocked 39 of President George W. Bush’snomineesbetween 2001 and 2009,22 and Republicanshavesince beenreturning thefavor, blocking dozensof President Obama’snominees, which includedemploying arecordnumberof filibustersof lower-courtnominees. Afterthe Senateblockedthreenomineestothe D.C. Courtof Appeals, thesecondmostimpor- tantcourtinthenation, Democratsrespondedin November 2013 by eliminating the filibusteronlower-courtandexecutivebranchnominationsbutnot Supreme Court nominations (seethe Takea Standfeature).23


t is safe to assume that most Americans do not follow the details of battles over court nominations. However, these battles are every bit as important as the elections that do capture much attention. Unelected judges often serve for 20 or 30 years, much longer than the average member of Congress, and then have the power to strike down laws that Congress passes. These confirmation battles also support our argument that politics is conflictual and that we should expect it to be that way. The Founders certainly did not expect that the process would be free of politics or that the Senate would be an essentially passive and subordinate player in a nominally joint enterprise. Even George Washington had two of his nominations turned down by the Senate for political reasons. Therefore, politics will continue to play an important role in deciding who serves on the federal bench

TAKE
A STAND
Advice and Consent:
Detonating the Nuclear Option
The use of the filibuster to stop presidential nominations to the federal courts has been the source of intense partisan battles in the past 20 years (until recently, 41 senators could stop action on any nomination through a filibuster). However, the positions in those battles are determined by which party controls the Senate and the presidency. Democrats who railed against Republican obstruction when Clinton was president used the same tactics when they were the minority party and George W. Bush was president. The tables were turned again as Republicans filibustered many of Obama’s court nominees.
For nearly 10 years, there have been serious discussions about limiting the use of the filibuster for court nominations. When the Democrats blocked many of President George W. Bush’s lower-court nominees, the Republican leadership in the Senate considered implementing the “nuclear option,” which would have prevented filibusters on judicial nomina- tions. (This plan gets its name because Democrats threat- ened to essentially shut down the Senate if they lost the use of the filibuster.) This crisis was defused when the “Gang
of 14”—seven moderate Republicans and seven moderate Democrats—agreed to a compromise that preserved the Democrats’ right to filibuster a nominee, but only in the most extreme cases.
The compromise was honored for a while, but then Republicans obstructed many of President Obama’s nom- inees. Between 1967 and 2013, there were 77 attempts to invoke cloture (to stop a filibuster) on a court nomination. More than half of those (41) came during Obama’s presiden- cy.a The compromise dissolved in 2013 when Republicans refused to act on any nominee to the D.C. Court of Appeals, the second-most important court in the nation, in an effort to preserve the even partisan balance on that court. When Democrats were unable to stop filibusters on three nominees to that court, they detonated the nuclear option, so a simple majority of the Senate could stop a filibuster for lower-court nominations (but the filibuster was preserved for Supreme Court nominations). Republicans responded by forcing Dem-
ocrats to invoke cloture on every judicial nomination and gen- erally slowing down the process.

Abolish the filibuster for Supreme Court nominations.
For purposes of this exercise, we are going to do a thought experiment to try to strip partisanship from this issue and
















When they have been the minority party in the Senate, both Democrats and Republicans have been willing to use the filibuster to block judicial nominees.



figure out if you support the principle of filibustering judicial nominations for the Supreme Court. President Donald Trump has nominated a strong conservative for the open seat on the Court, but Senate Democrats are filibustering the nomination in hopes of getting a more moderate nominee. There are 52 votes in favor of the nomination, but not the 60 needed to cut off the filibuster. Supporters of the nomination are urging Senate leadership to abolish the filibuster for Supreme Court nominations, arguing that the voters have spoken by elect- ing President Trump and that he should be able to nominate who he wants to serve on the Supreme Court. The filibuster is overturning the will of the people.

Preserve the filibuster.
Supporters of the filibuster argue that the Constitution gives the Senate the power to “advise and consent” on presidential nominations and that senators should be able to have signif- icant influence on who serves on the Supreme Court. Most senators who are opposing President Trump’s nominee say that they would support a more moderate nominee (a con- servative version of Merrick Garland). They argue that this is consistent with the Gang of 14 compromise.
Would you support the filibuster? Take a stand.

take a stand
1. What would you do in the situation just described? Why?
2. Now to complete the thought experiment, assume that Hillary Clinton had been elected and she has nominated a judicial liberal to fill the vacancy on the Court and Republicans are filibustering the nomination. Is your position still the same?
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writ of certiorari
Themostcommonway foracaseto reachthe Supreme Court, inwhichat leastfouroftheninejusticesagreeto hearacasethathasreachedthemvia anappeal fromthelosing party ina lower court’sruling.

Access to the Supreme Court
 (
REACH THE SUPREME 
COURT
)It isextremely difficulttohaveacaseheardby the Supreme Court. Currently the Court hearsabout 1 percentofthecasessubmitted(76 of 7,509 casesinthemostrecentcom- pleted term). Thissectionexplains how the Courtdecides which cases to hear. Whena caseissubmitted, theclerkof the Courtassignsitanumberandplacesitonthedocket, whichisthescheduleofcases.


The Court’s workload
Statisticsonthe Supreme Court’sworkloadinitially suggestthatthesizeofthedocket hasincreaseddramatically sincethe 1970s(see Figure 13.3). However, amajority of casesarefrivolousandaredismissedafterlimitedreview.
Althoughtheincreaseinworkloadisnotassignificantasitappearsduetothehigh number of frivolouscases, anotherchange ismoreimportant: the number of opinions issuedby the Courthasfallenby morethanhalf inthepast 20 years. The Courtheard about 150 caseseach yearthroughthe 1980s, butthisnumberhasfallen toonly 75 to 85 inrecentyears(seeagain Figure 13.3).24 Thereisnogoodexplanationforwhy the Court issueshalf asmany opinionsasitusedto, otherthanthatthechief justiceshavedecided thatthe Courtshouldn’tissuesomany opinions.25 The 2016–2017 termisalmostcertain to show an additional drop inthenumber of casesheard because of the vacancy created by Justice Scalia’sdeath. Becauseofthepotential 4–4 deadlock, justiceswereunwilling to take on some casesuntil they wereback to full strength.


Rules of access
Withthesmallernumberof casesbeing heard, it isevenmoreimportanttounderstand how the Courtdecideswhich ones toconsider. There arefourpaths that acasemay take to get to the Supreme Court.
First, Article IIIof the Constitutionspecifiesthatthe Courthasoriginal jurisdiction incasesinvolving foreignambassadorsorforeigncountriesandcasesinwhichastate is aparty. Asapractical matter, the Courtsharesjurisdictionwiththelowercourtson
theseissues. Inrecentyears, the Courthasinvokedoriginal jurisdictiononly incases involving disputesbetweentwoormorestatesoverterritorial ornatural resource issues. Forexample, New Jersey and New Yorkdisagreedoverwhichstateshould control about 24 acres of filledlandthatthefederal governmenthadaddedaround Ellis Islandand Kansasand Coloradodisagreedoverwhichstateshouldhaveaccess to water from the Arkansas River(recent disputes often concern water rights).26 Inthe history of ournation, only about 175 caseshavemadeittothe Courtthroughthispath, andtypically thesecasesdonothaveany broadersignificancebeyondtheinterestof
thepartiesinvolved.27
Theotherthreeroutestothe Courtareall onappeal: asamatterof right(usually calledonappeal), throughcertification, orthrougha writ of certiorari (fromthe Latin “to beinformed”). Cases on appeal arethose that Congress has determined to beso importantthatthe Supreme Courtmusthearthem. Lately, Congresshasgiventhe Courtmuchmorediscretiononthesecases; theonly onesthatthe Courtisstill com- pelledtotakeonappeal aresomevoting rightsandredistricting cases.
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)A writ of certification occurswhenanappealscourtasksthe Courttoclarify anew pointof federal law inaspecific case. The Courtcanagreetohearthecase, butgiven thatappealscourtjudgesandstatesupremecourtjudgesaretheonly peoplewhocan maketheserequests, thispathtothe Courtisvery rare.(Infact, since 1982 the Court hasnottakenupacertifiedquestionfromoneof theappealscourtsandhascertified only fivecasesfromstatesupremecourts.)28
Thethirdpathisthemostcommon: atleast 95 percentof thecasesinmostsessions arrivethroughawritof certiorari. Inthesecases, alitigantwholostinlowercourt
canfileapetitiontothe Supreme Courtexplaining why it shouldhearthecase. If four justicesagree, thecasewill getafull hearing (thisiscalledthe Ruleof Four). Thispro- cess may sound simple, but sifting through the 7,500 or socasesthatthe Court receives every yearanddeciding which 75 of themwill beheardis daunting. Infact, former justice William O. Douglassaidthatthiswinnowing processis“inmany respectsthe most importantandinteresting of all ourfunctions.”29

The Court’s criteria
How doesthe Courtdecidewhichcasestohear? Several factorscomeintoplay, includ- ing thespecific characteristicsof thecaseandthebroaderpoliticssurrounding it.
Althoughseveral criteriagenerally mustbemetbeforethe Courtwill hearthecase, justices still haveleeway indefining theboundariesof theseconditions.

























mootness
Theirrelevanceof acaseby thetimeit is receivedby afederal court, causing the Courttodeclinetohearthecase.











cert pool
A system initiated inthe Supreme Courtinthe 1970sinwhichlaw clerksscreencasesthatcometothe Supreme Courtandrecommendto thejusticeswhichcasesshouldbe heard.

Collusion, Standing, and Mootness First, therearetheconstitutional guidelines, which are sparse. The Constitution limitsthe Court to hearing actual “cases and con- troversies,” whichhasbeeninterpretedtomeanthatthe Courtcannotofferadvisory opinionsabouthypothetical situationsbutmustdeal withactual cases. Theterm
“actual controversy” alsoincludesseveral otherconceptsthatlimitwhetheracasewill beheard: collusion, standing, andmootness. Collusionsimply meansthatthelitigants inthecasecannotwantthesameoutcomeandcannotbetesting thelaw withoutan actual disputeoccurring between thetwoparties.30
Standing is themostgeneral criterion; asnotedearlier, itmeansthattheparty bringing thecasemusthaveapersonal stakeintheoutcome. The Courthasdiscretion indefining standing: itmay hearcasesthatthejusticesthink areimportantevenwhen theplaintiff may nothavestanding, astraditionally understood, oritmay duck cases
thatmay bepolitically sensitiveonthegroundsthatthereisnostanding. Forexample, ontheonehand, the Courthasdecidedseveral importantracial redistricting cases evenwhenthewhiteplaintiffshadnotsufferedany personal harmby being inthe black-majority districts.31 Ontheotherhand, inapolitically sensitivecaseinvolving
the Pledgeof Allegianceandthe First Amendmentthe Courtdecidednottohearthe case, saying thatthefatherof thestudentwhobroughtthecasedidnothavestanding becausehedidnothavesufficientcustody overhisdaughter(hewasdivorcedandthe mother hadprimary custody).32 Clearly, the Courtwasmoreeagertovoiceitsviews on redistricting than on the Pledge of Allegiance, becauseit could have just as easily
ducked theformercaseby saying thattheplaintiffsdidnothavestanding andruledon themeritsof thelattercase. Thisisanimportantpointtoconsider: the Courtmay often avoid hearing acontroversial casebasedona“threshold” issuesuchasstanding and not havetodecidethe meritsof the case.
A controversy must still be relevant when the Courthearsthecase; mootness is
when acaseisirrelevant by thetimeitis brought before afederal court. Nonetheless,
therehavetobeexceptionstothisprinciplebecausesometypesof caseswouldalways bemootby thetimethey reachthe Supreme Court. Forexample, exceptionshavebeen made for abortion casesbecausea pregnancy lasts only ninemonthsandthetime
thatittakestogetacasefromdistrictcourttotheappealscourttothe Supreme Court alwaystakeslongerthanthat. Thousandsof casesevery yearmeetthebasic criteria. Onevery simpleguidelineeliminatesthelargestnumberof cases: if acasedoesnot involvea“substantial federal question,” itwill notbeheard. Thisessentially means
thatthe Courtdoesnothavetohearacaseif thejusticesdonotthinkthecaseisimport- antenough. Of course, the“federal” partof thisstandardisalsoimportant: if acaseis governed by statelaw ratherthanby federal law, the Courtwoulddeclinetohearthe caseunlessthereareconstitutional implications.

Internal Politics Sincethelate 1970s, mostjusticeshaveuseda cert pool, whereby
theirlaw clerkstakeafirstcutatthecases. (Law clerkstothejusticesaretopgraduates of elite law schools who helpthe justices with background research atseveral stages of theprocess.) Clerkswritejointmemosaboutgroupsof cases, providing theirrecom- mendations aboutwhich casesshould be heard. The ultimate decisions areuptothe justices, but clerks have significant powertohelpshapetheagenda.
Thechief justicehasanimportantagenda-setting power: heorshedecidesthe“dis- cusslist” foragivenday. Any justicecanaddacasetothelist, butthereisnosystematic evidence on how often this happens. Only 20 to 30 percent of thecasesarediscussedin conference, which meansthatabout three-quarters of thecasesthatare submitted to
the Supreme Courtareneverevendiscussedby the Court. Inmostcases, thisisjusti-
fiedbecauseofthehighproportionoffrivoloussuitssubmittedtothe Court.33

[bookmark: Hearing Cases before the Supreme Court][bookmark: Briefs][bookmark: _bookmark199]Many factorsoutsidethelegal requirementsorinternal processesofthe Courtinflu- ence accesstothe Courtandwhichcaseswill beheard. Casesthathavegenerated alot of activity frominterest groupsorothergovernmental parties, such asthesolicitorgen- eral, aremore likely to beheard. The solicitor general isapresidential appointeewho works inthe Justice Departmentandsupervisesthelitigationof theexecutivebranch. Incasesinwhichthefederal governmentisaparty, thesolicitorgeneral orsomeone else fromthatofficewill representthegovernmentincourt. The Courtacceptsabout 70 to 80 percentof casesinwhichthe U.S. governmentisaparty, comparedtoabout
1 percent overall.34
Evenwiththeseinfluences, the Courthasagreatdeal of discretiononwhichcases ithears. Well-establishedpracticessuchasstanding andmootnessmay beignored(or modified) if the Courtwantstohearaspecific case. However, onefinal pointisimpor- tant: althoughthejusticesmay pickandchoosetheircases, they cannotsettheirown agenda. They canselectonly fromthecasesthatcometothem.



Hearing cases before the Supreme Court
A surprisingly small proportionofthe Court’stimeisactually spenthearing cases— only about 37 days per term. The Courtisinsessionfrom thefirst Monday in October
throughtheendof June. Ithearscaseson Mondaysthrough Wednesdaysinalternating two-weekcyclesinwhichitisinsessionfrom 10 A.M. to 3 P.M. withaone-hourbreakfor lunch. Intheothertwoweeksof thecyclewhenitisnotinsession, justicesreview briefs, writeopinions, andsiftthroughthenextbatchof petitions. Onmost Fridayswhen
the Courtisinsession, thejusticesmeetinconferencetodiscusscasesthathavebeen arguedanddecidewhichcasesthey will hear. Opinionsarereleasedthroughoutthe term, butthebulkofthemcomein May and June.35
The Courtisinrecessfrom July through September. Thejusticesmay takesome vacation, butthey mostly usethetimeforstudying, reading, writing, andpreparingfor thenextterm. Duringthesummer, the Courtalsoconsidersemergency petitions(such asstaysofexecution) andoccasionally hearsexceptionally importantcases—asitdid in 2009, forexample, whenthe Courtheardachallengetothe Bipartisan Campaign Reform Act, morecommonly knownasthe McCain–Feingold Actafteritstwoprincipal
sponsors. Congress urgedthe Court to givethe law a speedy review givenitsimportance for theupcoming 2010 elections. Intheblockbustercase Citizens Unitedv. Federal Elec- tion Commission, the Supreme Courtdecidedthatindependentspendingincampaigns by corporations and labor unionsis protected by the First Amendment.

Briefs
During theregularsessions, the Courtfollowsrigidly setroutines. Thejusticesprepare for acaseby reading thebriefsthatbothpartiessubmit. Becausethe Supreme Court hears only appeals, itdoes not call witnesses orgather new evidence. Instead, in structured briefs of nomore than 50 pages the parties present theirargumentsabout why they either support thelower-court decision or believe thecase was improperly decided. Interestgroupsoftensubmit amicus curiae (“friendof thecourt”) briefsthat




solicitor general
A presidential appointeeinthe Justice Departmentwhoconducts
 (
DESCRIBE THE SUPREME 
COURT’S PROCEDURES FOR 
HEARING A CASE
)all litigationonbehalf of thefederal government before the Supreme Courtandsuperviseslitigationinthe federal appellatecourts.
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amicus curiae
Latinfor“friendof thecourt,” referring toaninterestedgroup orpersonwhosharesrelevant
informationaboutacasetohelpthe Courtreachadecision.
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[bookmark: Oral Argument][bookmark: _bookmark200]convey their opinions to the Court; infact, 85 percent of casesbefore the Supreme Court haveatleastoneamicusbrief.36 Thefederal governmentalsofilesamicusbriefson importantissuessuchasschool busing, school prayer, abortion, reapportionmentof legislative districts, jobdiscriminationagainstwomenandminorities, andaffirmative action inhigher education.
It isdifficulttodeterminetheimpactof amicusbriefsontheoutcomeof acase, butthosethatarefiledearly intheprocessincreasethechancesthatthecasewill be heard.37 Giventhelimitedinformationthatthejusticeshaveaboutany givencase, interestgroupinvolvementcanbeastrong signal abouttheimportanceof acase.





oral arguments
Spokenpresentationsmadeinperson by thelawyersof eachparty toajudge oranappellatecourtoutlining the legal reasonstheirsideshouldprevail.

Oral argument
Oncethebriefsarefiledandhavebeenreviewedby thejustices, casesarescheduledfor oral arguments. Exceptinunusual circumstances, eachcasegetsonehour, whichis dividedevenly betweenthetwoparties. Inespecially importantcases, extratimemay begranted(forexample, the Obamacarecasehadsix hoursof oral argument, which wasthemostsincea VRA casein 1966). Usually thereisonly onelawyerforeachside whopresentsthecase, butpartiesthathavefiledamicusbriefsmay participateif their arguments“wouldprovideassistancetothe Courtnototherwiseavailable.” Given
thetighttimepressures, the Courtgenerally doesnotextendtheallottedtimetoallow “friendsof thecourt” totestify.
Somelawyersmay notuseall of theirtimebecausetheirtrainof thoughtisinter- ruptedby aggressivequestioning. Transcriptsreveal thatjusticesjumpinwith
questions almost immediately andsomeattorneys never regain theirfooting. Thefre- quency andpointedness of the questions vary by justice, with Justices Breyer, Roberts, and Sotomayorbeing themostaggressiveonthecurrent Court, while Justice Clarence Thomaswentmorethan 10 yearswithoutasking asinglequestion. Justice Thomas broke his streak in 2016, perhaps feeling theneed to fill thevoidcreatedby thedeath
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[image: ]Cameras are not allowed in the Supreme Court, so artists’ sketches are the only images of oral arguments.
Depicted here is the oral argument in the 2016 case concerning the affirmative action policy at the University of Texas, Austin.

[bookmark: Conference][bookmark: Opinion Writing][bookmark: _bookmark201]of Justice Scalia.38 Camerasarenotallowedinthecourtroom, somost Americanshave never seenthe Courtin action—although asmall liveaudience isadmittedevery morn- ing the Courtisinsession. If youarecuriousaboutoral arguments, audiorecordingsof every case since 1995 areavailable atwww.oyez.org.


Conference
Afteroral arguments, thejusticesmeetinconferencetodiscussandthenvoteonthe cases. Aswiththeinitial conferences, thesemeetingsareconductedinsecret. We
know, basedonnotesinthepersonal papersof retiredjustices, thattheconferencesare orderly andstructuredbutcanbecomequiteheated. Thejusticestaketurnsdiscuss- ing thecasesandoutlining thereasonsfortheirpositions. Thisisthekindof internal debate thatthejusticeshave arguedshouldremainconfidential. They haveexpressed concernthatprematuredisclosureoftheirprivatedebatesanddoubtsmay undermine the Court’scredibility andinhibittheirexchangeof ideas.


Opinion writing
Afterthejusticesindicatehow they arelikely tovoteonacase, if thechief justiceis inthemajority (whichismostofthetime) thechief justicedecideswhowill writethe
majority opinion. Otherwise, themostseniorjusticeinthemajority assignstheopin- ion. Many considerations determine how acasewill beassigned. First, the chief justice will try toensurethesmoothoperationofthe Court, including considerationssuch
aswhichjusticesmay beabletotakeontheworkofwriting agivenopinion. A second factor is the justices’ individual areasof expertise. Forexample, Justice Sandra Day O’Connor developedexpertiseinracial redistricting casesandauthoredmostof those decisions inthe 1990s.

Strategy on the Court Anotherfactorinhow opinionsareassignedismorestrate- gic: it includesthe Court’sexternal relations, internal relations, andthepersonal policy goals of theopinionassigner. The Court must besensitivetohow othersmightrespond to itsdecisions becauseitmust rely on the other branches of government to enforce its decisions. Onefamousexampleof thisconsideration inanopinionassignmentcame inacasefromthe 1940sthatstruckdownapracticethathadprevented African Amer- icansfromvoting in Democratic primaries.39 Originally, theopinionwasassignedto Justice Felix Frankfurter, but Justice Robert Jacksonwroteamemosuggesting that
it mightbeunwise tohavealiberal, politically independent Jew fromthe Northeast writeanopinionthatwassuretobecontroversial inthe South. Chief Justice Harlan Fiske Stoneagreedandreassignedtheopinionto Justice Stanley Reed, a Protestant and Democratfrom Kentucky.40 Itmay notseemthatthe Courtissensitivetopublic
opinion, butthesekindsof considerationshappenfairly frequently inimportantcases. Internal considerationsoccasionally causeajusticetovotestrategically—thatis, dif- ferently fromhisorhersincerepreference—in ordertobeinthemajority sothatthe justice canassign the opinion (often to himself or herself) asthemost senior justice in themajority.
Aftertheopinionsareassigned, thejusticesworkonwriting adraftopinion. Law clerks typically helpwiththis process. Thedraftsarecirculated to the other justices for commentandreactions. Somebargaining may occur, inwhichajusticesaysheor



DID YOU KNOW?
 (
77
)The late Justice Scalia was the funniest justice. According to one study, he prompted



rounds of laughter in the term, which made him 19 times funnier than his friend Justice Ginsburg. Source: thedailybeast.com
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[image: ]If he or she is in the majority, the chief justice decides who will write the majority opinion. Otherwise, the most senior justice in the majority makes the assignment. Since being named chief justice in 2005, John Roberts has spread opinion-writing duties fairly evenly among the justices.
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NUTS
& BOLTS 13.2

Types of Supreme Court Decisions

· Majority opinion: The core decision of the Court that must be agreed upon by at least five justices. The majority opin- ion presents the legal reasoning for the Court’s decision.
· Concurring opinion: Written by a justice who agrees with the outcome of the case but not with part of the legal reasoning. Concurring opinions may be joined by other justices. A justice may sign on to the majority opinion and write a separate concurring opinion.
· Plurality opinion: Occurs when a majority cannot agree on the legal reasoning in a case. The plurality opinion is the one that has the most agreement (usually three or four
justices). Because of the fractured nature of these opinions, they typically are not viewed as having as much clout as majority opinions.
· 
Dissent: Submitted by a justice who disagrees with the outcome of the case. Other justices can sign on to a dis- sent or write their own, so there can be as many as four dissents. Justices can also sign on to part of a dissent but not the entire opinion.
· Per curiam (Latin for “by the court”) opinion: An unsigned opinion of the Court or a decision written by the entire Court. However, this is not the same as a unanimous decision that is signed by the entire Court. Per curiam opinions are usually very short opinions on noncontro- versial issues, but not always. For example, Bush v. Gore, which decided the outcome of the 2000 presidential elec- tion, was a per curiam opinion. Per curiam decisions may also have dissents.
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So that’s the dissenter’s hope: that they are writing not for today but for tomorrow.
—Justice Ruth Bader Ginsburg


shewill withdraw supportunlessaprovisionischanged. Justicesmay jointhemajority opinion, may writeaseparateconcurring opinion, ormay dissent(see Nuts& Bolts 13.2 for detailsonthetypesof opinions).
Dissents Twofinal pointsabouttheprocessof writing andissuing opinionsare important. First, until the 1940sapremiumwasplacedonunanimousdecisions. This changed dramatically inthe 1940s, when most cases had atleast one dissent.41 Lately, about two-thirds of caseshavehadadissent. However, inthe 2013–2014 termtwo-
thirdsof thecaseswereunanimous, thehighestproportionsinceatleast 1946. That proportion fell to 46 percentinthe 2015–2016 term.42 Second, dissentsserveanimport- antpurpose: notonly dothey allow theminority view tobeexpressed, butthey also often provide the basis for subsequently reversing apoorly reasoned case. Moreover, whenjusticesstrongly opposethemajority decisionthey may taketheunusual stepof reading aportion of theirdissentfrom thebench.






“Why Should
I Care?”



The process of hearing cases before the Court, including the written briefs, oral arguments, discussions in conference, and opinion assignment, is a very political one. As discussed in the chapter opener, it may be disturbing to think of the Court as a political institution that bargains and considers external forces like public opinion.
Despite not having to answer to voters, justices are still sensitive to a broad range of considerations in hearing cases.

[bookmark: Supreme Court Decision Making][bookmark: Legal Factors][bookmark: Political Factors][bookmark: _bookmark202]Supreme Court decision making
Judicial decisionmaking is influencedby many differentfactors, butthetwomaincat- egories are legal and political. Legal factors include the precedents of earlier casesand norms that justicesmustfollow thelanguageof the Constitution. Political influences includethejustices’ preferencesorideologies, theirstancesonwhetherthe Court shouldtakearestrainedoractivistrolewithrespecttotheelectedbranches, andexter- nal factors such as public opinion andinterest group involvement.

Legal factors
Themostbasic legal factorisprecedent, whichwediscussedearlier. Precedentdoes not determinetheoutcome of any givencase, becauseevery casehasarangeof prece- dent thatcanserve tojustify ajustice’s decision. The“easy” cases, inwhichsettled law makes the outcome obvious, arelesslikely to beheard by the Courtbecause of the justices’ desire to focus on themore controversial areas of unsettled law or when there isconflictbetweenlowercourts’ decisions. However, insomeareasof thelaw—such asfreespeech, thedeathpenalty, andsearchandseizure—precedentisanimportant explanation forhow thejusticesdecideacase.
Thevariousperspectivesthatemphasizethelanguageof the  Constitutionall fall undertheheading of strict construction. Themostbasic oftheseistheliteralist view of the Constitution. Literalistsarguethatjusticesneedtolooknofurtherthan
theactual wordsof the Constitution. However, criticsof strictconstructionpointout
thatthe Constitutionissilentonmany importantpoints(suchasarighttoprivacy) and couldnothaveanticipatedthechangesintechnology inthetwentiethandtwenty-first centuriesthathavemany legal implications, suchaseavesdropping devices, cloning, andthe Internet. Also, althoughthelanguageof the First Amendmentisrelatively clear whenitcomestopolitical speech, otherequally importantwordsofthe Constitution suchas“necessary andproper,”“executivepower,”“equal protection,” and“duepro- cess” areopen-endedandvague.
Criticsof thestrictconstructionistview areoftendescribedassupporting a living
Constitution perspectiveonthedocument(see Chapter 2). They arguethatstrict construction can“makea nation the prisoner of its past, and reject any constitutional development save constitutional amendment.”43 If thejusticesareboundtofollow the literal wordsof the Constitution, withthemeaningtheyhadwhenthedocumentwaswrit- ten, wecertainly couldbelegally frozenintime. Amending the Constitutionisalong anddifficultprocess, sothatoptionisnotalwaysaviableway forthe Constitutionto reflect changing normsandvalues.

Political factors
Theliving Constitutionperspectivepointstothesecondsetof influenceson Supreme Courtdecisionmaking: political factors. Indeed, many peopleareuncomfortable
thinking aboutthe Courtinpolitical termsandprefertothinkof theimageof “blind justice,” in which constitutional principles arefairly applied. However, political influ- ences areclearly evident inthe Court—maybelessthanin Congressorthepresidency,
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)strict construction
A way of interpreting the Constitution basedonitslanguagealone.







living Constitution
A way of interpreting the Constitution thattakesintoaccountevolving national attitudesandcircumstances ratherthanthetextalone.
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The words of the Constitution . . . are so unrestricted by their intrinsic meaning or by their history or by tradition or by prior decisions that they leave the individual Justice free, if indeed they do not compel him, to gather meaning not from reading the Constitution but from reading life.
—Justice Felix Frankfurter
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but they are certainly present. Thismeansthatthe courts respond to and shape politics inwaysthatofteninvolvecompromise, bothwithinthecourtsthemselvesandinthe broader political system.
Political Ideology and Attitudes Themostimportantpolitical factoristhe justices’ ideology or attitudes about various issues. Liberal judges are strong defend- ers of individual civil liberties(including defendants’ rights), tend to be pro-choice on abortion, supportregulatory policy toprotectthe environment andworkers, support national interventioninthestates, andfavorrace-consciouspoliciessuchasaffirma-
tiveaction. Conservativejudgesfavorstateregulationof privateconduct(especially on moral issues), supportprosecutorsoverdefendants, tend tobepro-lifeonabortion, and support thefree market and property rights over theenvironment andworkers, states’ rightsovernational intervention, andacolor-blindpolicy onrace. Theseare, of course, just general tendencies. However, they do provide a strong basis for explaining patterns of decisions, especially onsometypes of cases.
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In a survey taken about the judicial branch, most respondents were unable to name any Supreme Court justices. Just so you are not in danger of falling into that category, as of the fall of 2016 the justices were (front row, left to right) Clarence Thomas, a blank space representing the justice who will replace Antonin Scalia, John
G. Roberts Jr. (chief justice), Anthony
M. Kennedy, Ruth Bader Ginsburg, (standing, left to right) Sonia Sotomayor, Stephen Breyer, Samuel Alito Jr., and Elena Kagan.







The Strategic Model A strategic approach to understanding Supreme Court decision making focusesonjustices’ calculationsaboutthepreferencesof theother justices, the president, and Congress, the choices that other justices arelikely to make, andtheinstitutional contextwithinwhichthey operate. Afterall, justicesdonotoper- ate alone: at aminimum, they needthevotesof fourof theircolleagues if they want
theirpositiontoprevail. Therefore, itmakessensetofocusonthestrategic interactions thattakeplacetobuildcoalitions.
Themedianvoteronthe Court—theoneinthemiddlewhenthejusticesarearrayed fromthemostliberal tothemostconservative—hasanespecially influential roleinthe strategic model. Formany years, themedianjusticewas Sandra Day O’Connor; when Samuel Alitoreplacedher, Anthony M. Kennedy becamethenew medianjustice. The four conservativestohisrightandthe four liberalstohisleftall wantedtoattracthis vote. When Justice Sotomayorreplaced Justice David Souterandwhen Justice Kagan replaced Justice John Paul Stevens, Kennedy remained themedianvoter on the Court. Researchshowsthatatleastonejusticeswitcheshisorhervoteatsomestageinthe

The Shifting Ideological Balance of the Court
After Justice Antonin Scalia died in early 2016, the open seat on the Supreme Court became a major issue in the presidential election. Why? As this figure shows, when justices are replaced the ideological shifts can be quite large (as when Clarence Thomas replaced Thurgood Marshall) or nonexistent (as when Sonia Sotomayor replaced David Souter). Many people said that replacing Scalia would drastically alter the ideological makeup of the Court, given the 4–4 split on the Court between liberal and conservative justices. What do the numbers say?

WHAT DO
THE NUMBERS SAY?






Arrows represent a shift in ideology when a vacancy is filled on the Court, either to a more conservative
or more liberal justice.
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Think about it
· Look at where Scalia is on the ideological scale. If Hillary Clinton had been elected, where would Scalia’s dot have likely moved?
· President Trump is expected to nominate a conservative, similar to Scalia. What will happen to the median justice in that case?
· Will the ideological shift of the Court’s median be large, small, or stay the same? Why?








Source: The Upshot, “A Supreme Court with Merrick Garland Would Be the Most Liberal in Decades,” www.nytimes.com (accessed 8/26/16).
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judicial restraint
Theideathatthe Supreme Court shoulddefertothedemocratically elected executiveandlegislative branchesof governmentratherthan contradicting existing laws.

judicial activism
Theideathatthe Supreme Court shouldassertitsinterpretationof the law evenif itoverrulestheelected executiveandlegislativebranchesof government.
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High school students in Maize, Kansas, join hands around a flagpole at the annual nationwide event calling Christian youth to pre-class schoolyard prayer at the start of
the new school year. Enforcing the prohibition of school prayer and drawing the line between permissible and impermissible prayer have both been difficult for the Court.

process (from theinitial conference to oral arguments to thefinal vote) onatleasthalf of thecases, sostrategic bargaining appears tobefairly common.44 Ourearlierdis- cussionof opinionassignmentandwriting opinionstoattractthesupportof aspecific justiceismoreevidenceinsupportof thestrategic model.
Separation of Powers Anotherpolitical influenceonjustices’ decisionmaking is theirview of theplaceof the Courtwithrespecttothedemocratically electedinstitu-
tions(Congressandthepresident). Specifically, dothey favoranactivistorarestrained role for the Court? Advocates of judicial restraint arguethatjudgesshoulddefertothe elected  branchesandnotstrikedowntheirlawsorotheractions.  Incontrast,  advocates of judicial activism arguethatthe Courtmustplay anactiveroleininterpreting the Constitutiontoprotectminority rightsevenif thismeansoverturning theactionsof
theelectedbranches. Yetanotherapproachsaysthatthesenormativeargumentsabout how restraintoractivismoughttoworkdon’treally matterbecausethe Courtusually follows public opinionandrarely playsaleadroleinpromoting policy change.
Judicial Activism Oftenassessmentsof the Court’srolevary withtheviewsof a specific lineof cases. A political conservativemay favor“activist” decisionsstriking down environmental lawsorworkplaceregulationsbutopposeactivist decisions that defend flag burning ordefendants’ rights. Political liberalsmay dotheopposite—call- ing forjudicial restraintonthefirstsetof casesbutforjudicial activismtoprotectcivil liberties. Theterm“activistjudges” oftenappearsinthemedia. Sometimesthemedia mistakenly assertthatliberal justicesaremoreactivistthanconservativejustices. In fact, however, thatisnotalwaysthecase. Thecurrent Courtisquiteconservative, butit is alsoactivist.45
[image: ]Theseparationof powerscontinuestoplay aroleafterthejusticeshaveissuedtheir rulings. Insomeinstances, the Courtcanforceitsview ontheotherbranches; inother cases, itneedstheirsupporttoenforceitsdecisions. The Court’slackof enforcement powerisespecially evidentwhenaruling appliesbroadly tomillionsof peoplewhocare deeply abouttheissues. Consider school prayer, whichstill existsinhundredsof public schoolsdespitehaving beenruledunconstitutional over 40 yearsago. It is impossible to enforce the ban unlesssomeone inaschool complains and brings a lawsuit.
Thepresidentand Congressoftenfightbackwhenthey thinkthe Courtisexerting too much influence, whichcanlimitthe Court’spowerasapolicy-making institution.
Forexample, thepresidentcanfail toenforceadecisionvigorously and Congress canblockappointmentsitdisagreeswith, limitthejurisdictionof thefederal courts, change the size of the Court, or even impeacha judge. The latter three options are
rarely used. Themost common way for Congress to respond to a Courtdecision thatit disagreeswithistopasslegislationthatoverturnsthedecision(if thecaseconcernsthe interpretationof alaw). Ingeneral, the Courtavoidsstepping onthetoesof theother branches unlessitisabsolutely necessary. The Court often exercises self-imposed restraint and refuses to act on “political questions”—issues thatare outside the judicial domain andshouldbedecidedby electedofficials.
Outside Influences: Interest Groups and Public Opinion Finally, thereare external influencesonthe Court, suchaspublic opinionandinterestgroups. Wehave
already talkedabouttheroleof interestgroupsinfiling amicusbriefs. Whenitcomesto the Court, thisistheonly avenueof influenceopentointerestgroups; othertacticssuch aslobbying andfund-raising areeitherinappropriateorirrelevant(becausejustices arenotelected). Theroleof public opinionismorecomplex. Obviously, justicesdonot consult public-opinion pollsthe way elected officialsdo. However, thereareseveral indirectwaysthatthe Courtexpressesthepublic’spreferences.
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[bookmark: Conclusion][bookmark: _bookmark203]Thefirstindirectway involvesthefactthatthepublic electsthepresidentandthe Senate, whonominateandconfirmthejustices. Therefore, soonerorlaterthe Court should reflect theviewsof thepublic. Work by political scientistshasconfirmedthisto belargely thecase,46 especially inrecentyearswhen Supreme Courtnominationshave becomemorepolitical andmoreimportanttothepublic.47
Thesecondmechanismthroughwhichpublic opinionmay influencethe Courtis somewhatmoredirect: whenthepublic hasaclearpositiononanissuethatisbefore the Court, the Courttendstoagreewiththepublic.48 Several high-profileexamples
support theidea thatthe Courtissensitive to public opinion: the Court’sswitch during the New Deal inthe 1930stosupport Roosevelt’spolicy agendaafterstanding inthe way for fouryears, giving in to wartime opinion to support theinternment of Japanese Americansduring World War II, limiting anaccusedchildmolester’srighttoconfront hisorheraccuserinacourtroom, anddeclaring thatlawslimiting sex betweencon- senting gay adultswereunconstitutional. Ineachof thesecases, thejusticesreflected thecurrentpublic opinionof thenationratherthanastrictreading of the Constitution or the Founders’ intent.
Anotherway thatthe Courtmay considerthepublic moodistoshiftthetiming of adecision. Thebest example here is the landmark school desegregation case Brownv.
Boardof Education (1954), whichthe Courtsatonformorethantwoyears—until after
the 1952 presidential election—becauseitdidn’tthinkthepublic wasready foritsbomb- shell ruling.49 Othershavearguedthatthe Courtrarely changes itsviewstoreflectpub- lic opinion, butataminimumtheevidencesupportsthenotionthatthe Courtisusually instepwiththepublic.
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The Supreme Court, of course, has the responsibility of ensuring that our government never oversteps its proper bounds or violates the rights of individuals. But the Court must also recognize the limits on itself and respect the choices made by the American people.
—Justice Elena Kagan






Shouldn’t the Court be neutrally applying the words of the Constitution to the cases it hears? While a normatively appealing view, this textualist view ignores many of the realities of how the Court actually operates. Justices often let their own political views shape their decisions, but more neutral forces such as precedent and deferring to the elected branches also play important roles. Having a realistic understanding of the various factors that go into a justice’s decision explains why the Court strikes down some laws and upholds others.

“Why Should
I Care?”





Conclusion
The judicial branch as a whole contains a paradox: it may simultaneously be seen as the least democratic and the most democratic branch of government.50 The least demo- cratic aspect is obvious: federal judges and many state and local judges are unelected and are not accountable to voters (except indirectly through the leaders who appoint them). But the courts can also be seen as the most democratic branch. Cases that are brought to the courts come from the people, and as long as the legal criteria for bring- ing a case are met the courts must hear those cases. Although only a small fraction of the cases brought to the Supreme Court are heard, the court system as a whole may be seen as providing an important outlet for participation in our political system.
The courts also demonstrate that politics is conflictual. And many conflicts demon- strate that the courts are political. Although plenty of unanimous Supreme Court
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[image: ]The Court has been an important protector of minority rights, including in the civil rights era. This picture from 1953 shows people waiting in line at the Supreme Court to hear
oral arguments in Brown v. Board of Education. But at other times, the Court has supported the will of the majority.
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decisions do not involve much conflict among the justices, many landmark cases deeply divide the Court on constitutional interpretation and how to balance those competing interpretations against other values and interests. These conflicts in the Court often reveal deeper fault lines in the broader political system.
It shouldn’t be surprising that political process matters in the courts. The rules of courtroom procedures, including how evidence is gathered and presented, can have an important impact on outcomes. If lawyers do not follow these procedural rules, a case that otherwise could have been won might be thrown out by a judge. Political process is also important for selecting judges and determining which cases the Supreme Court hears.
Politics is indeed everywhere, even in the courts, where you would least expect to see it. Politics affects everything from the selection of judges to the decisions they make. Some characteristics of the federal courts (most important of which is judges’ lifetime tenure) insulate the system from politics. However, courts are subject to influ- ence by judges’ ideologies, interest groups, and the president and Senate, who try to shape the courts’ composition through the nomination process.
The chapter-opening example demonstrates the important role that the courts play in the political system. Recall that the Supreme Court deferred to the elected branches of Texas in upholding their affirmative action policy for college admissions. But that same week, the Court struck down President Obama’s deportation deferral program, throwing 4.3 million immigrants into legal limbo. Thus, the federal courts can serve as
a referee between the other branches of government, and between the national and state governments, by defining the boundaries of permissible conduct.
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The development of an
independent and powerful federal judiciary
Explain how the power of judicial review was established. (Pages 373–376)

Summary


3. Judicial review enables the Supreme Court to 	.
· submit legislation to Congress
· strike down laws passed by Congress
· revise laws passed by Congress
· oversee presidential appointments to the bureaucracy
· approve judicial appointments to lower courts


The American legal and judicial system
Outline the structure of the court system. (Pages 376–385)

Summary
All courts within the United States have a similar set of fundamental attributes, such as the distinction between civil and criminal cases and the reliance on legal precedent. The judicial system is divided between state and federal courts, and within each level of government there are courts of original jurisdiction and appeals courts.


Key terms


In contrast to other branches of government, the Constitution offers few specifics on the organization of the judiciary. In fact, most of
the details on the arrangement of the judiciary do not come from the Constitution at all, but from congressional action. In addition, the Supreme Court’s strongest power—judicial review—is not even mentioned in the Constitution but was established in the Marbury v. Madison decision.

plaintiff (p. 376)
defendant (p. 376)
plea bargain (p. 376)
class-action lawsuit (p. 377)
common law (p. 377)


Practice Quiz Questions

precedent (p. 377)
standing (p. 377)
jurisdiction (p. 377) appeals courts (p. 378) senatorial courtesy (p. 383)

Key terms
Judiciary Act of 1789 (p. 374) district courts (p. 374) appellate jurisdiction (p. 374) judicial review (p. 374)



Practice Quiz Questions


original jurisdiction (p. 375) constitutional interpretation (p. 376)
statutory interpretation
(p. 376)
4. 
A system of 	relies on legal decisions that are built from precedent established in previous cases.
· common law
· civil law
· statutory law
· stare decisis
· plea bargaining

5. When one has suffered direct and personal harm from the

1. Most of the details about the Supreme Court were established in 	.
a. the Judiciary Act of 1789
b. Article I of the Constitution
c. Article II of the Constitution
d. the Federalist Papers
e. Marbury v. Madison

2. Marburyv. Madison is significant because it 	.
a. established the Supreme Court
b. introduced the process of selective incorporation
c. changed the manner of judicial selection
d. established judicial review
e. gave Supreme Court justices lifetime appointments

action addressed in a case, it is called 	.
· precedent
· appellant
· plea bargaining
· jurisdiction
· standing

6. The president appoints federal judges with the “advice and consent” of the 	.
· House of Representatives
· Senate
· Supreme Court
· attorney general
· vice president
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Access to the Supreme Court
Describe how cases reach the Supreme Court. (Pages 386–389)

Summary
The Supreme Court hears only about 1 percent of the cases that are brought to it. To help decide which cases to hear, the Court generally uses three factors: collusion, standing, and mootness. Ultimately, the justices have a great deal of discretion in deciding to hear a case, but they can only hear cases that come to them.

Summary
When hearing a case, the justices prepare by reading briefs before they hear the oral arguments. After oral arguments, the justices meet in conference to discuss and vote on the cases. The majority opinion explains the rationale for how a decision is reached, although justices can also write dissenting and concurring opinions if they agree with the outcome of the case but not the legal reasoning.

 (
Key terms
amicus
 
curiae
 
(p.
 
389)
) (
oral
 
arguments
 
(p.
 
390)
)





Key terms
writ of certiorari (p. 386)
mootness (p. 388)


Practice Quiz Questions



cert pool (p. 388)
solicitor general (p. 389)


Practice Quiz Questions
10. The most important impact of a case having a large number of amicus curiae briefs is 	.
a. the decision is more likely to be unanimous
b. the case is more likely to be heard
c. the decision is more likely to go against the government

7. When a litigant who lost in a lower court files a petition, the case reaches the Supreme Court 	.
a. as a matter of right
b. through a writ of certification
c. through a writ of certiorari
d. as a matter of original jurisdiction
e. through senatorial courtesy

8.  	 means that the controversy is not relevant when the Court hears the case.
a. Mootness
b. Amicus
c. Collusion
d. Standing
e. Precedent

9. Most justices 	in initially deciding which cases should be heard.
a. personally review all cases
b. personally review a random sample of cases
c. follow the recommendations of the chief justice
d. use a random selection process
e. use a cert pool


Hearing cases before the Supreme Court
Describe the Supreme Court’s procedures for hearing a case. (Pages 389–392)
d. 
the case is less likely to be heard
e. the decision is more likely to have a liberal outcome

11. Oral arguments generally last 	, and justices 	wait until the end of the arguments to ask questions.
a. one hour; will
b. one hour; do not
c. one day; will
d. one week; will
e. one week; do not

12. Generally, the chief justice or the 	justice decides who writes the majority opinion; justices’ individual areas of expertise 	a factor in making this assignment.
a. most junior; are not
b. most junior; are
c. most senior; are not
d. most senior; are
e. dissenting; does not


Supreme Court decision making
Analyze the factors that influence Supreme Court deci- sions. (Pages 393–397)

Summary
The Court makes decisions based on legal factors such as legal precedent and informal legal norms, and political factors, such as the justices’ own ideologies and positions on the role that the Court plays in government. Although the Court does not consider public opinion the way elected officials do, most decisions generally stay in step with the views of the public.
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 (
Key terms
strict
 
construction
 
(p.
 
393)
living Constitution 
(p.
 
393)
)	 (
judicial restraint
 
(p. 
396)
judicial activism 
(p.
 
396)
)


Practice Quiz Questions
13. Advocates of 	argue that the Court must defer to the elected branches and not strike down their laws.
a. judicial restraint
b. judicial activism
c. judicial limitation
d. legal maximization
e. the strategic model

14. In general, the Court 		challenges with the elected branches and often 	to act on “political questions.”
a. avoids; agrees
b. avoids; refuses
c. pursues; agrees
d. pursues; refuses
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[bookmark: Part IV: Policy ][bookmark: 14. Economic and Social Policy ][bookmark: _bookmark205]Economicand Social Policy
What should the government do to promote a strong economy and provide a social safety net?





The 2016 presidential campaign was the most conflictual in recent memory. While the range of disagreements between Hillary Clinton and Donald Trump was vast, many of their differences centered on economic policy and the core question of this chapter: What should the government do to promote a strong economy and provide a social safety net? Clinton’s plan for economic growth and creating jobs was based on a more active role for the government and higher taxes on the wealthy, while Trump called for lower taxes and less govern- ment regulation.
One area of fundamental disagreement between the candidates concerned the proper level of taxation. Tax policies are inherently conflictual, due to their redistributive nature: when the government takes money from one group and gives it to another, there will be conflict over those decisions. For example, if tax policy is used to help the poor, the wealthy will necessarily pay a larger per- centage of their income in taxes than the poor. But even taxes that do not seem obviously redistributive hit some people harder than others. A 5 percent sales
tax is more of a burden for the poor than for the nonpoor because poorer people spend a higher proportion of their income. The home mortgage interest deduc- tion on income tax benefits homeowners over renters. The 15 percent tax rate on dividends favors people who invest in stocks over bonds (because interest on bonds is taxed as regular income, usually at a much higher rate than 15 per- cent). In short, tax policies aimed at helping one segment of the economy come at the expense of another part, which creates political conflict.
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CHAPTER GOALS

Trace the steps through which problems are addressed by government policies.
pages 405–413

Explain the main purposes of government involvement in the economy and how fiscal, monetary, and regulatory policies influence the economy. pages 414–428

Explain what we mean by social policy, discuss how the national government’s role in social policy has evolved, and analyze the current major areas of social policy.
pages 428–440


















Economic policies have generated intense conflict in recent years. Both candidates in the 2016 presidential race claimed that
they had a better plan than their opponent to help spur economic growth and job creation. Here, Hillary Clinton greets an assembly worker at a furniture factory during a campaign stop designed to draw awareness to her positions on trade policy and the economy.
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[image: ]Supporters of a $15-an-hour minimum wage push for a change in the law in California. The state became the first to adopt the $15 wage; it will be fully implemented by 2022. #FightFor15















“death tax”). Currently, the estate tax is applied to only the wealthiest households (estates with a net worth of at least $5.45 million for an individual and $10.9 million for a couple). That said, 99.8 percent of households do not pay any estate tax. Clinton
proposed both changing the requirements so more people pay the tax and increasing the tax rate from 40 percent to 45 percent. Trump wanted to eliminate the tax entirely.1 The Clinton proposal on estate taxes would raise $161 billion in revenue over ten years, while Trump’s plan would cost $275 billion. Analysts also pointed out that eliminating the estate tax would amount to $4 to 7 billion in tax savings for Trump’s heirs. Trump’s personal taxes became a prominent issue in the presidential campaign when the New York Times revealed that he reported a $916 million tax loss in 1995, which means he may not have paid federal income tax for 18 years. Trump admitted this in the second presidential debate; when asked if he used the loss to avoid paying taxes he said, “Of course I do.”2
Clinton and Trump also differed greatly in their proposals for individual and corpo- rate taxes. Trump proposed to cut the top personal tax rate somewhat and cut the cor- porate rate by more than half. The conservative-leaning Tax Foundation estimated that the plan would reduce federal tax revenue by $4.4 to $5.9 trillion over 10 years (about
11 percent) with the biggest benefits going to the top 1 percent of households.3 Clinton proposed to impose a 4 percent tax surcharge for income over $5 million and make those with income over $1 million pay at least 30 percent in taxes. Overall, Clinton’s tax policies would raise $1.1 trillion over 10 years.4 Clinton also supported a $12 national min- imum wage, and $15 per hour where it is economically feasible, while Trump supported a $10 minimum wage, but said “the states should call the shots.”
Conflict over economic policy goes beyond tax policy. Many of America’s political debates concern economic policy: Should we run deficits or have balanced budgets? Should we have a largely unregulated, free market—or regulations for things like pollution and health care? Should we spend more money to create “green jobs” and promote alternative energy, or subsidize more offshore drilling and build pipelines to maximize the extraction of oil and natural gas? Democrats tend to favor a more activist government that supports a broader range of redistributive programs and
regulates the economy to ensure a range of public goods, such as rebuilding the infra- structure. Republicans tend to favor a more-limited approach to government that pro- motes lower taxes and less regulation and allows the free market to determine more social and economic decisions, such as allowing greater development of domestic energy sources.

[bookmark: Making Public Policy][bookmark: The Policy-Making Process][bookmark: _bookmark206]In most areas there were clear differences between Clinton and Trump, with Clinton calling for a more active role for the government and Trump a smaller role. The one exception was rebuilding infrastructure: both candidates called for spending hundreds of billion of dollars over the next 10 years to rebuild highways, bridges, airports, water and sewage systems, and public transportation.
As our political leaders debate how best to support a growing economy it becomes increasingly important to understand the economic policy-making process. What are the goals of economic policy, and how can political institutions meet those goals? What is the proper role of the government in a free market economy? How do political players deal with the conflict that is inherent in economic policy making?
As our political leaders debate how best to support a growing economy and resolve trade-offs between social policy and other government priorities, it becomes increas- ingly important to understand the economic and social policy-making process. What are the goals of economic and social policy, and how can political institutions meet those goals? What is the proper role of the government in a free market economy? How do political players deal with the conflict that is inherent in social and economic policy making?





Making public policy
Public policy isacourseof actionpursuedby governmenttoaddressaspecific prob- lem. For example, varioussocial policies, suchas Medicareor Social Security, are
aimedataddressing themedical andeconomic needsof retired Americancitizens. In thissection, weoutlinethepolicy-making processanddiscussthekey playersinshap- ing economic andsocial policy.


The policy-making process
How arepoliciesshapedandimplemented? All policies go throughsimilarstagesin thisprocess. Thefirststageinvolvesdefining aproblemasanissuethatrequiresthe
federal government’sattention. Of thethousandsof possibleissues, Congressactson only a relatively small number. Consider food stamps: poor andhungry people have beenpartof Americansociety sincethearrival of thefirstsettlers, butthiswasnotseen asaproblemrequiring governmentinterventionuntil thetwentiethcentury. What causesasociety tochangeitsassumptionsaboutwhetherandhow governmentshould address social problems?
Sometimesthereisatriggering event: theassassinationof President John F. Ken- nedy ledtothe passageof guncontrol legislation, the energy crisisof the early 1970s led tothefirstcomprehensivediscussionsof energy policy, and Hurricane Katrinain 2005 led to a reexamination of our readiness for emergencies and our social safety net. Sometimesredefining anissuecanmovethepolicy tothenextstepof theprocess. For example, theestatetax hasbeenpartof ourtax systemsince 1917, butwhen Republican leaders in Congress redefined itasthe“deathtax” inthelate 1990sittransformedthe politicsof thedebateandmadeitaproblemthatneededasolution. Afterall, whocould
support atax on dead people? (Of course, dead people don’t pay taxes—the estate’s heirs do—but thatnuancewaslostintheredefinitionof theproblem.)
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public policy
A law, rule, statute, oredictthat expressesthegovernment’sgoals andprovidesforrewardsand punishmentstopromotetheir attainment.


policy agenda
Thesetof desiredpoliciesthat political leadersview astheirtop priorities.

Recognizing anddefining aproblemisjustthefirststep; it still needstocometothe attention of political leadersandgetonthe policy agenda. When conditions areright, withtheappropriatenational political moodandparticipationfromkey interestgroups andgovernmentactors, anissuecanreachtheagenda.
Oncetheissueisontheactiveagenda, alternativesareproposedanddebatedand thefinal versionof thepolicy is formulatedin Congress(if it isabill) ortheexecutive branch(if it isanadministrativeaction). Enactmentinvolveseither(1) aroll call votein the Houseandthe Senateandthenasignatureby thepresident,(2) aregulatory deci- sion oradministrative action by thebureaucracy, or(3) unilateral action by thepresi- dent (suchasanexecutiveorder oragreement).
Many factors determine whether thepolicy is implemented successfully. First, the problem has to besolvable andthepolicy must be clear and consistent initsobjectives. It wouldn’tmakesensefor Congresstopassalaw telling the Department of Healthand Human Servicesto“makesureeveryonehashealthcare,” because suchalaw could not indicate how toaccomplishthatbroadgoal. Second, the policy mustbefundedade- quately and administered by competent bureaucrats who have the required expertise. Finally, external supportfromthepublic andrelevantinterestgroupsmay becritical tothepolicy’ssuccess. Forexample, AARP’ssupportisabsolutely essential forthesuc- cessof any social policy thataffectsolder Americans. Itssupporthelpedpassthe Pre- scription Drug Benefitthatwasaddedto Medicarein 2003 andcomprehensivehealth carereformin 2010.5
Implementationof apolicy isanongoing process. Toensurethatthedesiresof Con- gressandthepresidentarebeing followed, policy evaluationisacriticalstageof the process. (See Chapter 12 for adiscussion of Congress’s andthe president’s attempts to control the bureaucracy.) Although policy evaluation has become increasingly visible sincepassageof the Government Performanceand Results Actof 1993, whichrequires agenciestopublishstrategic plansandperformancemeasures, it is incredibly difficult toassesswhetheragovernmentprogramisachieving itsaims.
Political scientist James Q. Wilsonexplainsthe differenceinmeasuring success intheprivatesectorandthepublic sector—specifically, hecompares McDonald’s
withthe Departmentof Motor Vehicles(DMV).6 It is relatively easy toknow whether
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[image: ]Though few issues have been as contentious as health care reform, social policies can be complicated, conflictual, and personal. The political process used to tackle these conflicts is often tedious, complex, and time- consuming. #ACA #Obamacare

[bookmark: The Key Players in Economic and Social P][bookmark: _bookmark207]McDonald’s isdoing agoodjob: simply comparetheprofitsbeing generatedwiththose of the previous period. If profits aregoing upatareasonablepace, theburgerflippers andfry cooksaredoing theirjobs. The DMV’sperformanceismuchmoredifficultto assessbecausethereisnosimplemeasure, suchasprofit, tolook at. Maybeyoucould review thenumber of peopleserved per hourortheaverage timethatpeoplehaveto wait to gettheirdriver’s license. But thatwouldignore many other considerations, such ashow well the DMV servesdisadvantagedpopulationsorpeopleforwhom English
isasecondlanguage. Ina DMV officewhere 50 percentof theapplicantsdon’tspeak English, wewouldn’texpecttheworkerstobeasefficientasinonewhereall applicants speak English.
Evaluating apublic agency suchasthe State Departmentisevenmoredifficult.
How doweknow if diplomacy isbeing conductedinamannerconsistentwithcongres- sional and presidential preferences? Would success bedefinedasstaying outof war?
Increasing economic activity orcultural exchangesbetweencountries? Strengthening democratic institutionsinemerging democracies? Getting cooperationinthewaron terrorism? Measuring theachievement of objectives likethese isvery difficultevenif
thosegoalscanbeclearly defined.
Despitetheselimitations, extensiveeffortstoevaluatepolicy doprovidedecision makers withsome basis for deciding whether to modify, expand, or terminate apolicy. Programsarenotoriously difficulttocutoreliminate.

The key players in economic and social policy making
Congress, thepresident, andthebureaucracy all play importantrolesinmaking economic andsocial policy. Congress, through the“power of the purse,” has the con- stitutional authority todeterminethenation’sfiscal policy, butthepresidentalsocan shapetaxing andspending policy forthenation. The Federal Reserveandthe Treasury implementthenation’smonetary policy, whileotherbureaucratic agenciesimplement social policy. Additional significantplayersincludethecourts, stategovernments, and interestgroups.
Congress The Constitutionplaces Congressatthecenterof economic policy making by giving legislators the“power of the purse”—that is, power over the nation’s fiscal policy of taxing andspending. Inaway, everything Congressdoeshasanimpacton
theeconomy, whetheritisproviding money foraninterstatehighway orastudent loan, regulating the level of airpollutants, orfunding the Social Security system. Some committees aremore directly related to economic policy: budget, appropriations,
andtax committees(Waysand Meansinthe Houseand Financeinthe Senate; see Chapter 10) direct Congress’s fiscal policy—taxing andspending—whereasthebank- ing committeeshaveahandinoverseeing aspectsofthenation’s monetary policy, controlling themoney supply andinterest rates. (However, aswediscuss later inthis chapter, monetary policy isprimarily thedomainof the Federal Reserve System, or  “the Fed.”) Thecommercecommittees, especially  inthe House,  alsoinfluencearange of economic policies. The budget process is themost important of Congress’s economic policy-making responsibilities.
Budget making in Congresswasdecentralizedthroughmuchof thenation’shis-
tory, with various committees and subcommittees serving asthe centers of thelegis- lative process andno real way to coordinate activity among them. The appropriations committees tried to bethe“guardians of the Treasury,” but it was difficulttokeepthe spending requestsfromothercommitteesinlinewithoverall budgetary expectations






































fiscal policy
Governmentdecisionsabouthow to influencetheeconomy by taxing and spending.

monetary policy
Governmentdecisionsabouthow to influencetheeconomy using control of themoneysupply andinterest rates.

budget making
Theprocessescarriedoutin Congress todeterminehowgovernmentmoney will bespentandrevenuewill be raised.

[bookmark: How It Works: The Budget Process][bookmark: _bookmark208]How it works: in theory
The Budget Process










First Monday in February:
The president submits budget request to Congress.

February 15:
Congressional Budget Office (CBO) issues budget and economic outlook report.










Within six weeks of president’s submission:
Other committees with budgetary responsibilities submit “views and estimates” to budget committees.

Early April:
House Budget Committee creates its budget resolution and the House votes on it.

Early April:
Senate Budget Committee creates its budget resolution and the Senate votes on it.










Early April:
Budget Conference Committee reconciles the House and Senate versions of the budget resolution.


By April 15:
House votes on conference version. Senate votes on conference version.









Appropriations:
After both houses approve the budget resolution, appropriations committees draft legislation authorizing expenditures to the relevant agencies. Each appropriations bill must be passed by both houses and signed into law by the president. If this process is not completed by October 1, and no temporary measure (a “continuing resolution”) is in place, the government will shut down.

October 1:
Start of the fiscal year.

How it works: in practice
The 2016
Budget Process

While there is a “textbook” path that politicians try to follow when passing a budget, they almost always deviate wildly from it. For example,
it has been 20 years since Congress passed all 12 appropriations bills using the regular process. In 2016, they resorted to continuing resolutions and an omnibus bill that combined the 12 appropriations bills. Conflict over the 2016 budget also led to the resignation of the House Speaker, but avoided a government shutdown.

Let’s get started.
March 4: President Obama submits his budget for the 2016 fiscal year and signs the last appropriations bill from the previous year.






Twist!
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July 28: Rep. Mark Meadows (R-NC) introduces a measure to remove Republican John Boehner as Speaker of the House amid tensions between the Tea Party wing of the Republican
Party and establishment conservatives.
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September 25: Boehner says he will step down as Speaker because of the split within his party over the budget.


We’re getting somewhere.
October 31: Congress passes a budget agreement, raising the debt ceiling and agreeing to spending targets.


We’re on track.
March 25: House passes budget resolution.

March 27: Senate passes budget resolution.





Pressure builds.
[image: ]
August: Pressure on Boehner builds throughout the summer, and a floor vote on his status as Speaker becomes more likely.






Close call.
[image: ]
September 30 and
October 1: Congress passes a continuing resolution with a few hours to spare to keep the government open.


Whew!
December 11 and
December 16: Congress passes continuing resolutions to keep the government open.

So far,
so good.
April 30: House passes a conference report that
works out the differences between the House and Senate budget resolutions.

May 5: Senate passes conference report (this is the first time in 6 years that a budget resolution is passed).


Shut it down.
[image: ]
September 18:
House Republicans vote to defund Planned Parenthood, with
some Freedom Caucus members threatening to shut down the government on September 25 if their demands are not met.


Making
promises.
[image: ]
October 29: New Speaker Paul Ryan elected; vows not to shut down the government.



Passed.
December 18, 2015: Congress passes omnibus spending bill authorizing $1.1 trillion in spending and $650 billion in tax cuts.
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United States Trade Representative (USTR)
An agency foundedin 1962 to negotiate withforeign governments tocreatetradeagreements, resolve disputes, andparticipateinglobal
trade-policy organizations. Treaties negotiated by the USTR mustbe ratifiedby the Senate.

National Economic Council (NEC)
A groupof economic adviserscreated in 1993 towork withthepresidentto coordinateeconomic policy.

becauseof Congress’stwo-stepprocesstoapprovespending: theauthorizing commit- teewritesthelaw thatauthorizesthespending, andthentheappropriationscommittee approves thelevel of spending.7 Asaresult, budgetary powershiftedfrom Congressto
thepresident, starting withthe Budgetand Accounting Actof 1921. Sincethen, pres- idents haveplayedacentral roleinthebudgetprocessby submitting theirbudgetsto Congress. Thepresident’sbudgetoftenservesasthestarting pointforthecongressio- nal budget(see How It Works: The Budget Process).
Today, asevidencethatpoliticsisconflictual, increasedpartisanpolarizationis occurring in Congressoverbudgetmaking. Differencesbetween Democrats’ and Republicans’ viewsof taxing andspending policy makeitdifficulttopassabudgeton time. Recently Congresshasreliedon“continuing resolutions,” whichkeepspending at the level of the previous year’sbudget, when they cannot agreeona new budget.
Even traditionally noncontroversial aspects of fiscal policy, suchasincreasing thedebt ceiling toauthorizegovernmentborrowing, havebecomeopportunitiesforpartisan politics.
Congressalsoplaysacentral roleinshaping social policy. Many importantsocial policiessuchas Social Security, Medicare, Medicaid, andfoodstampsstartedoutas presidential initiatives. But Congress writes the laws andthen reforms andexpands themovertheyears.
The President Presidentsknow thatthepublic expectsthemtopromoteahealthy economy. Indeed, the state of the economy influencesthepublic’sassessmentof presi- dential performanceandalsoinfluenceselectionoutcomes. President Obamafocused on the economy inhisfirstmonthsinoffice, pushing throughamassivestimulusbill; later, facing highlevels of unemployment, Obama also signed legislation aimedatcre- ating morejobs.
As mentioned in Chapter 11, the president cannot accomplish much single- handedly on the economic front: Congress, the Fed, and broader domestic and international economic forces all have an impact on the health of the economy.
However, the president has a large advising structure to help formulate economic policy. The Office of Management and Budget (OMB), the Council of Economic Advisers (CEA), the Office of the United States Trade Representative (USTR),
and the National Economic Council (NEC) all provide important economic advice
to the president.
The OMB solicitsspending requestsfromall federal agencies, suggestsadditional cuts, andthencoordinatestheserequestswithpresidential priorities. Itultimately puts together the president’s budget, which is then submitted to Congress. The OMB also oversees government reorganization plans and recommends improvements indepart- mental operations.
The CEA primarily providesthepresidentwithobjectivedataonthestateof the economy andexpert advice on economic policy. Theagency is responsible forcreating the Annual Economic Reportofthe President, whichhasawealthofdataontheeconomy andanoverview of thepresident’spolicies. Althoughpresidentshavevariedinhow closely they work withthe CEA or other parts of their economic team, some prominent CEA membershavesignificantly influencedtheadministration’stax policy andjobs program.
Interactionsbetween Congressandthepresidentarecentral tounderstanding eco- nomic andsocial policy. If the president’sparty controls Congress, then the president’s budget becomes the starting pointfor congressional negotiations over the budget. If
theopposing party controls Congress, thenthepresident’sbudgetisusually considered “deadonarrival” and Congresscreatesitsowndocument. Of course, thepresidentcan usethevetothreattotry tomove Congressclosertohisorherposition, butwhenthe

budgetiscontainedinonelargepackagethatmustbesignedorvetoedinitsentirety it isdifficulttocarry outsuchthreats.8
Similarly, insomeinstancesthepresidentmay taketheleadinformulating social policy, as Franklin Delano Rooseveltdidwiththe New Deal and Lyndon Johnsonwith the Great Society. Inotherinstances, Congressplaysacentral role, aswithhealthcare reform in 2009–2010. Inall cases, the president and Congress must findsomecommon ground.
The Bureaucracy You mightassumethatthebureaucracy makeslittledifferencein social policy andsimply implementsthepoliciesdeterminedby Congressandthepres- ident. Forsomepolicies, thatissomewhattrue—suchas Social Security, whosebenefit levels aredeterminedby law. Implementing thispolicy largely involvesdetermining thattheproperamountofmoney isgoing totherightpeopleandmaking surethatthey receive their payments. However, asdiscussedin Chapter 12, with many social poli- ciesthe“on-the-ground” public employeeshaveagreatdeal of discretion. Onestudy  found thatwelfareagenciesthatdistributed Aid to Families with Dependent Children (AFDC) benefitshadamore“hostileandpunitive” attitudetowardtheirclientsthan
thosethatadministeredthedisability programunder Social Security. Welfareoffices ingeneral tendnottobevery welcoming places. Peopleoftenhavetowaitforhours, andofficeworkersaresometimesrude. Somepotential welfarerecipientsaresoalien- atedby theprocessthatthey giveup.9 (Thisisnottrueof all welfareoffices, butthere aregeneral differencesinhow recipientsaretreatedindifferenttypesof social welfare programs.) Sometimesproblemsof bureaucratic implementationmay beatthetop,
aswhenproblemsconcerning Veterans Affairs(VA) hospitalscametolightin 2014. Thousandsofveteranshadlong waitsforservicesthatwerecoveredupby VA hospital administrators. Veterans Affairs Secretary Eric Shinseki wasforcedtoresignforhis failure toaddresstheproblem.10
Bureaucratic discretionmay alsoservemorepositiveends, however. Infact, many bureaucratic agencies inthe late nineteenth and early twentieth centuries developed political autonomy andstrong reputationsthatenabledthemtoanalyzeandsolveprob- lems, createnew programs, andplanandadministerprogramsefficiently.11 Many of
thesameinsightsapply toagenciesthatdeliversocial policiestoday, suchasthe Social Security Administration, whichhasavery strong baseof popularandpolitical support.
Intermsof economic policy, twobureaucratic agenciesarekey increating mone- tary policy: the Federal Reserve System (anindependentagency) andthe Treasury Department (acabinet-level department). The Treasury Department’smission“isto promotetheconditionsforprosperity andstability inthe United Statesandencourage
prosperity andstability intherestof theworld.”12 Someof theseresponsibilitiesoverlap withthe Fed’s, especially supervising banksandmanaging thepublic debt. Inmost instances, theresponsibilitiesarecomplementary ratherthancompeting, suchasthe managementof currency andcoins: the Treasury producescurrency andcoins, andthe Fed distributesthemtomemberbanks.13 Financing federal debtisanothermatter. The Treasury preferslowerinterestratestokeepdownthecostof financing thedebtandto promote economic growth, while the Fedisalso concerned about keeping rates high enough toavoidinflation. Therefore, the Fedandthe Treasury mustcoordinatetheir policiestoavoidworking atcross-purposes.
Other Important Players By providing anecessary legal foundation, the courts ensurefairapplicationof economic andsocial policy lawsandregulations.  Forexam- ple, contractlaw, patentlaw, banking andfinancelaw, andproperty rightsareall ele- ments of alegal systemthat providesthefoundation foreconomic development. Courts issuerulingsontheregulationof telecommunications, banking, andenergy industries















Aid to Families with Dependent Children (AFDC)
Thefederal welfareprograminplace from 1935 until 1995, whenitwas replaced by TANF under President Clinton.














Federal Reserve System
An independentagency thatserves asthecentral bankof the United Statestobring stability tothenation’s banking system.

Treasury Department
A cabinet-level agency thatis responsibleformanaging thefederal government’s revenue. Itprints currency, collectstaxes, andsells government bonds.
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Welfare offices can be alienating places in which it is very difficult to navigate through the bureaucracy. Here, dozens of people wait to speak to counselors in this Lawrenceville, Georgia, welfare office.
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anddecisionsonenvironmental law andeminentdomainthataffectproperty rights.
All thesepolicieshaveanimpactoneconomic policy. Courtsarealsoimportantinhelp- ing toshapeeconomic andsocial policy by deciding whenlawspassedby Congressmay beunconstitutional.
Stategovernments haveacentral roleinareassuchaseducationandwelfare. Wel- fare hasalwaysbeenadministeredatthe stateandlocal level, withvarying degreesof national control. Medicaidisadministeredatthestatelevel (withfederal assistance), andeducationisalmostcompletely controlledby local andstategovernments. One sticking pointwithhealthcare reform in 2009–2010 was theextent to which policy would becenteredinthestatesorhaveastrongernational component. (Thestronger national approach failed, but thenew law signaled adefiniteshifttoamorenational role inhealthcare.)
Educationpolicy, too, isseeing moreinvolvementby thenational government. But evenwiththenational accountability mechanismsandtesting requirementsestab- lishedby President George W. Bush’s No Child Left Behind Actandtheincentives providedby President Barack Obama’s“Racetothe Top” program, educationpolicy remainslargely astateandlocal affair.
Incontrast, economicpolicy making ismoreof anational responsibility. Statesare severely constrainedinmaking fiscal policy becausethey musthavebalancedbudgets every year(unlikethenational government, whichmay rundeficitstostimulatethe economy). Monetary policy isentirely thedomainof thenational government.
Interest groups constituteanotherimportantplayerinshaping policy, althoughthose advocating forsocial policy arenotasinfluential asgroupsfocusing onbusiness, labor, theenvironment, orgunownership. A majorexceptionis AARP, ahighly powerful lobby thataddressespolicy issuesaffecting theelderly (see Chapter 9). AARPhashad anespecially strong voiceonbehalf of Social Security and Medicare. Many otherinter- estgroupsandthinktanksworkonbehalf ofthepoor, thehomeless, andotherdisad- vantaged people, but Washington isgenerally less responsive to their concerns because thesegroupsarenotpolitically powerful.
Lately, interestgroupsandsocial movementshavegotteninvolvedineconomic policy. The Tea Party advocateslessgovernmentspending andmorefocusonthedebt, whilethe Occupy movementdirectsattentiontoincomeinequality andtheneedfor

[bookmark: Alternate Perspectives on the Policy-Mak][bookmark: _bookmark209]more regulation of Wall Street. More long-standing groups, suchasthe Concord Coali- tion, haveorganizedtoinfluencefiscal policy in Washington.

Alternative perspectives on the policy-making process
The“stagesmodel” of policy making describedearlierisapretty basic description oftheprocess. Several elaborationsandextensionsprovideamorenuancedunder- standing of theprocess.14 Forexample, thefirsttwosteps, problemrecognitionand
agendasetting, wereconceptualizedby John Kingdonasmultiplestreamsof problems, policies, andpolitics. Thesethreestreamsareindependentandmay ormay notinter- sect. Objectiveconditionsmay ormay notturnintoproblems. Forexample, theabuse of opioid painkillers has been evident for many years. But thedeath of themusician Princecalledattentiontothisconditionandturneditintoaproblemthatpolicy makers felt morepressuretoaddress. Therearetypically variouspolicy optionsavailableto address any given problem, but whether or not they areacted on depends on either a policy entrepreneurwhopushesforchangeor, morebroadly, political changethatcre- ates a“policy window,” oropportunity toimplement thepolicy. Political changecomes about withachangeinthenational mood, interest-grouppolitics, oranadministrative or legislative changeincontrol.15 Soagendasetting andeventually passing alaw isnot aslinearandstatic asimpliedby thebasic stagesmodel.
Frank R. Baumgartnerand Bryan D. Jonesprovideadditionalinsightinto how policy change happens withtheir“punctuatedequilibrium” model. Theyargue thatthepolicy process features longperiods of incremental change punctuated by brief periods of major policychange. Changecomesaboutwhenanalternative“policyimage” canexpandan issue beyondthecontrolofthepolicyspecialists whoresist change. Forexample, the ACA overcame decadesof resistance tomajor change inhealthinsurancebyemphasizinga policyimagethatfocusedonthemillionsof Americanswhodidnothaveinsurance.16
Thelastpartof theprocessalsohasbeenelaboratedby scholarsof policy diffu- sion. They explain why somepolicies quickly spread across the country and others areadoptedinonly afew states. Theideathatstatesare“laboratoriesof democracy” isaninvitationtoexplorethatvariation. Onecomprehensivestudy tookupthechal- lenge and examined 130 policy innovations, explaining therelativeratesof diffusion by thetype of policy andthelevel of governmentattention.17 Anotheranalysisof
anti-smoking policy foundthatlearning fromearly adopters, economic competition betweenproximatecities, imitationof largercities, andcoercionfromstategovern- ments all explainedwhetherornotacity adoptedananti-smoking policy.18




Understanding the policy-making process and the key actors in that process is important for seeing why policies are adopted. Why do some policies, such as a 21-year- old drinking age or anti-smoking policies, spread quickly across the country while others, such as legalizing marijuana or some environmental regulations, are adopted
in a few states and spread more slowly? If Congress gets involved, as with health care reform, or the Supreme Court decides an issue, like with same-sex marriage, then policy change can happen in big, non-incremental steps.

“Why Should
I Care?”
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FISCAL, MONETARY, AND REGULATORY POLICIES INFLUENCE THE ECONOMY







full employment
Thetheoretical pointatwhichall citizenswhowanttobeemployed haveajob.

economic depression
A deep, widespreaddownturninthe economy, likethe Great Depressionof the 1930s.

Council of Economic Advisers (CEA)
A groupof economic advisers, created by the Employment Actof 1946, that providesobjectivedataonthestateof theeconomy andmakeseconomic- policy recommendationstothe president.

inflation
Theincreaseinthepriceof consumer goods over time.










deflation
A decreaseinthegeneral pricesof goods andservices.

Economic policy
 (
PURPOSES OF GOVERNMENT 
INVOLVEMENT IN THE 
ECONOMY
 
AND
 
HOW
)Here wetakeacloserlookatthegoalsandtheoriesthatinfluencespecificeconomic policiespassedby thegovernment. Wealsoexaminethetrade-offsamong various goals.

Goals of economic policy
Policy makers havespecific goalsinmindwhenthey try toinfluencetheeconomy.
Many seemobvious, suchasfull employment(it’sbettertohavemorepeopleworking
thannotworking), butothersmay belessclear. Also, it isdifficulttopursueall thegoals simultaneously becausethere aretrade-offs among someof them.
Full Employment Employment seemslikeagood starting pointfor ahealthy econ- omy. If people have jobs, they pay taxesanddonot directly depend on thegovernment for support. Despitethis, full employment wasnotanexplicitgoal of economic policy until 1946, when Congresspassedthe Employment Act. Leaderswereconcernedthat withmillionsof returning World War IIveteransandthewartimeeconomy gearing down, thenationmightslidebackintothe economic depression thathadcreatedso much hardshipinthe 1930s. Althoughtheactwaslargely symbolic (therewasnoguar- anteedrighttoemployment), itdidcreatethe Council of Economic Advisers (CEA), which provides the president with economic information and advice. A more concrete efforttoensurethatreturning veteranscouldfindjobswasthe Servicemen’s Readjust- ment Act(the GI Bill). Enacted in 1944, itprovidedhighereducation assistanceand low-interesthomemortgagesformillionsofveterans. Today thegovernmentseeksto support thecreation of as many jobs aspossiblethrough a strong economy.
Stable Prices Theimportanceof pricestability isnotasobviousastheneedforjobs. Why arerising prices—inflation—a problem? Thisisacommonquestionduring peri- odsof low inflation. Especially forworkerswhohaveautomatic raises(costof living adjustments, or COLAs) as part of their basic pay package, moderate inflationisn’t much of aproblem. For example, if yourrentgoesupby 4 percent, thepriceof groceries goes upby 3 percent, andyougeta 4 percentraiseyouwill probably managetobeat least aswell off asyouwereinthepreviousyear(see Figure 14.1).
However, highinflationcanhaveseriouseffectsontheeconomy. First, somepeople experience anerosionof theirpurchasing power. Soif yourrentgoesupby 10 percent andgroceriesareupby 15 percent, butyourpay goesupby only 4 percent, youwill be substantially worseoff. Second, highinflationpenalizessaversandbenefitsdebtors
assavingsinterestratesmay beoutstrippedby inflation(sosavingsareworth less over time), butpeoplewhogointodebtcanrepay thosedebtswithdollarsthatareworthless inthefuture. Finally, long-termeconomic planning by businessesbecomesmorediffi-
cultwheninflationishigh, becauseinvestorsdemandhighinterestratestocompensate for theaddedriskof futureinflation.
As counterintuitiveasitmay sound, falling pricesor deflation may beasequally dev-
astating foraneconomy aspricesthatarerising tooquickly. Inthe Great Depression, prices fell by 10 percentayearfrom 1930 to 1933, which exacerbated thedepression as businessesmadelessmoney, wagesfell (forthosewhowerestill working), production fell, andreal debtincreased. Americanpolicy makerswereconcernedaboutpossible deflation afterthe Great Recessionof 2008–2009, butthosefearssubsidedasinflation remainedatalow level.19
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Inflation and Unemployment, 1960–2016
The
 
Misery
 
Index
 
is
 
the
 
sum
 
of
 
the
 
unemployment
 
rate
 
and
 
the
 
inflation
 
rate.
 
Which
 
periods
 
have
 
had
 
the
 
highest
 
misery
 
rate
 
since
 
1960?
 
Were
 
there
 
any
 
external
 
explanations
 
for
 
the
 
high
 
misery
 
rate?
 
How
 
did
 
the
 
government
 
respond
 
to
 
the
 
high
 
levels
 
of
 
unemployment
 
and
 
inflation?
FIGURE 14.1
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)Typically, unemploymentandinflationarenothighatthesametime, sotherecan beatrade-off infocusing ononeortheotherineconomic policy. Theretendtobebasic partisan differencesonthegoalsof full employmentandstableprices, with Democrats being moreconcernedaboutemploymentand Republicansmoreconcernedabout inflation. Thisisnosurprise, giventhe Democratic Party’sbaseof supportwithinlabor unionsandblue-collarworkersandthe Republican Party’sstrongersupporton Wall Streetandwithinvestorswhoseincomeislikely tobeerodedby highinflation.
Promoting the Free Market and Growth The Americaneconomy isacapitalist system, whichmeansthatmosteconomic decisionsarevoluntarily madebetween individualsandfirmsfortheirmutual   benefit.   Thegovernmentgenerally   staysout of mosteconomic activity,  excepttoregulate  themarketwhenitproduces  toomuch of something thatisnot inthe public’s interest, such aspollution or unsafe products.
Economiststouttheadvantageof thefreemarketaspromoting themostefficientuseof resources. Economic growth, traditionally definedintermsof gross domestic product (GDP), isalsoa central goal, for agrowing economy provides abetter standard of living for eachgeneration.
Thegovernmentdoesnotgetdirectly involvedinmosteconomic transactions, butit canprovidethefoundationforastrong freemarketandeconomic growth. Thegovern- ment protectsproperty rightssothat businessesthat investinthegrowthof theircom- pany know thatanotherfirmorthegovernmentcannottakeaway theirproperty. The foundation for thefreemarket isalsoprovidedby secureandtransparentcapital mar- kets throughtheoversightof the Securitiesand Exchange Commission, andthrougha securebanking systemasensuredby the Federal Deposit Insurance Corporationand
the Federal Reserve System.
As wewill seelaterinthischapter, theeconomic meltdownof 2008–2009 raised basic questions about theefficiency of economic marketsandtheneedformoreregula- tionof thefinancial sector.















gross domestic product (GDP)
Thevalueof acountry’seconomic outputtakenasawhole.
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14.1
Deficits and Debt
Budget deficits and the federal debt are related concepts that are easily confused.
A
 
budget
 
deficit
 
occurs
 
when
 
tax
 
revenue
 
is
 
not
 
sufficient
 
to
 
cover
 
government
 
spending
 
in
 
a
 
given
 
year.
 
If
 
tax
 
revenue
 
is 
higher
 
than
 
spending,
 
then
 
there
 
is
 
a
 
budget
 
surplus.
The
 
federal
 
debt
 
is
 
the
 
total
 
accumulation
 
of
 
all
 
outstanding
 
borrowing
 
by
 
the
 
government.
The
 
concepts
 
of
 
deficit
 
and
 
debt
 
are
 
related
 
because
 
when
 
the
 
government
 
runs
 
a
 
deficit
 
it
 
must
 
borrow
 
money
 
to
 
cover
 
the 
gap.
 
This
 
borrowing
 
then
 
builds
 
up
 
the
 
federal
 
debt.
You
 
can
 
think
 
of
 
this
 
in
 
terms
 
of
 
your
 
own
 
spending
 
habits.
 
Any
 
time
 
you
 
spend
 
more
 
money
 
in
 
a
 
given
 
month
 
than
 
you
 
earn, 
you
 
are
 
running
 
a
 
deficit.
 
You
 
must
 
borrow
 
money
 
to
 
make
 
up
 
that
 
deficit
 
from
 
a
 
bank,
 
from
 
your
 
parents,
 
or
 
by
 
running
 
up
 
the 
balance
 
on
 
your
 
credit
 
card.
 
The
 
accumulated
 
sum
 
of
 
your
 
monthly
 
deficits
 
is
 
the
 
total
 
debt
 
that
 
you
 
owe.
 
However,
 
there
 
is
 
one 
obvious
 
point
 
that
 
should
 
be
 
made:
 
you
 
cannot
 
print
 
your
 
own
 
money,
 
unlike
 
the
 
government!
)



balanced budget
A spending planinwhichthe government’s expenditures areequal toitsrevenue.

budget deficits
Theamountby whichagovernment’s spendinginagivenfiscal yearexceeds its revenue.
























Keynesian economics
Thetheory thatgovernmentsshould useeconomic policy, liketaxing and spending, tomaintainstability inthe economy.


Balanced Budgets Maintaining a balanced budget hasbeenacentral economic goal sincethe 1980s, when budget deficits skyrocketed(see What Dothe Numbers Say? and Nuts& Bolts 14.1). Largedeficits, projectedtobe$550 billionin 2017, areacon- cern for several reasons. First, they takea big bite out of current spending. About $306 billion, or 7.5 percent, of the 2017 fiscal yearbudgetisforfinancing thefederal debt.
Thesedollarswenttopeopleandfinancial institutionsthatearninterestonthemoney thattheyloanedtothefederal government; thismoney didnotpay forasingleuniform for asoldier, highway exitramp, orstudentloan. Second, thetotal federal debtisabur- den onfuturegenerations. Eachman, woman, andchildinthe United Statesineffect carriesmorethan$55,559 of federal debt. (Total debthasgrownsteadily; see What Do the Numbers Say?)
Trade-Offs among Economic-Policy Goals Onechallengefacing economic pol- icy makersisthatitisdifficultto“haveitall.” Throughoutmostof the 1990s, the United Statesenjoyedeconomic growth, low unemployment, andlow inflationwithfalling budget deficits. Thiswasrelatively unusual. Typically,  atleastpartof theeconomy  is not performing well andsomegoalsare not being met, sopolicy makersmusttread carefully whenaddressing economic problemstoensurethatthey donotmakesome otherproblemworse.

Tools and theories of economic policy
Now thatweknow thekey playersineconomic policy andtheirgoals, it is timetoexam- inethetoolsthosepolicy makersusetoaccomplishthosegoals. Policy makerscannot pull leversand push buttons to achieve desired outcomes, nor arethey immunefrom external forcesthatcansinktheeconomy despitetheirbestefforts. However, leaders candocertainthingstomovethemassive U.S. economy intherightdirection.
Fiscal Policy Fiscal policy is theuseof thegovernment’staxing andspending power to influencethedirectionof theeconomy. Developedby economist John Maynard Keynesinthe 1930s, Keynesian economics arguesthatpolicy makerscansoftenthe effectsof arecessionby stimulating theeconomy whenoverall demandislow—during arecession, whenpeoplearen’tspending much—throughtax cutsorincreasedgovern- ment spending. Tax cutsputmoremoney inpeople’spockets, enabling themtospend

Are Deficits and the National Debt Out of Control?
Many politicians say that government spending has gotten out of control and that the federal budget deficit (the amount by which the government’s spending exceeds its revenue in a given year) and the federal debt (the accumulation of these annual deficits) are too high. Is this true? What do the numbers say? Let’s look at each in two different ways.
Budget Deficits

WHAT DO
THE NUMBERS SAY?
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Public Debt
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Source: Congressional Budget Office, Budget Projections, various documents from www.cbo.gov/topics/budget (accessed 6/8/16).

Think about it
· What is the biggest difference between the figures on the left and right of each chart?
· Which data, the left or the right, do you think are a better indication of the size of our budget deficit and debt? Why? Do both sets of numbers reveal something useful?
· Economists argue that debt becomes a potentially serious problem when it is as big as the overall economy. Did we ever hit that level since 1940?
· After examining these data, do you think the United States’ budget deficits and national debt are out of control? Why or why not?
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supply-side economics
Thetheory thatlowertax rates will stimulatetheeconomy by
encouraging people to save, invest,
andproducemoregoodsandservices.
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No nation has ever taxed itself into prosperity.
—Rush Limbaugh


business cycle
Thenormal patternof expansionand contractionof theeconomy.












mandatory spending
Expendituresthatarerequiredby law, suchasthefunding for Social Security.


discretionary spending
Expendituresthatcanbecutfrom thebudgetwithoutchanging the underlying law.

more thanthey otherwisewould, whereasgovernment spending stimulates theecon- omy through the purchase of various goods, such ashighways or military equipment, or directpaymentstoindividuals, suchasunemploymentcompensation. Fromthis perspective, it isacceptabletorunbudgetdeficitsinordertoincreaseemploymentand national income to givea short-term boost to the economy. Keynes alsopointed out that if overall demandistoohigh, whichmightresultininflation, policy makersshouldcool off theeconomy by cutting spending orraising taxes.20
A more recent version of fiscal policy was the basis for Ronald Reagan’stax cutsin 1981 andhasbeenthecenterpieceof economic policy formany Republicanssincethen. Supply-side economics focusesonthewaysthattax policy andregulationsaffectthe laborsupply  ratherthanonthesepolicies’  impactonoverall  demand.  Theprimary focus isontheway tax ratesaffecthow muchpeopleworkratherthanhow they spend. Theideaisthatif tax  ratesaretoohighpeoplewill  worklessbecausealargepercentage of theirincome goes to thegovernment.
However, whentaxeswerecutunder Reagan, withthetopmarginal rate(theincome tax ratepaidonthetopsliceof earnedincome) going from 70 to 50 percent, revenuefell andthebudgetdeficitsexploded. Supportersof thesupply-sidetheory arguethatthe problemwasonthespending sideoftheequationratherthanwithtax revenue. That
is, deficitswentupbecausethe Democratic Congressspenttoomuch, notbecauseof Reagan’stax cuts. However, taxesandspending asashareoftheoverall economy both fell during the Reaganpresidency, whichsuggeststhatspending wasnotthesourceof thebudgetdeficitsinthe 1980s.21 A similarrelationshipbetweencutting tax ratesand falling revenuecouldbeobservedwiththe Bushtax cutsin 2001.
Economistscontinuetodebatetheextenttowhichfiscal policy caninfluencethe economy. Twofactorshavelimitedtheeffectivenessof fiscal policy. First, fiscal policies often cannot beimplemented quickly enough to have theintended impact on the busi- ness cycle—thenormal expansionandcontractionof theeconomy. Thisisespecially
truewhenoneparty controls Congressandtheothercontrolsthepresidency, butithap- pensevenduring unifiedgovernment. The$787 billion American Recovery and Rein- vestment Actof 2009, designed tostimulatetheeconomy andcreatejobs, encountered problems along these lines. Although thelegislation had someimmediate impact on
theeconomy, it is impossibletospendthatmuchmoney (orimplementtax cuts) without sometimelag. Republicanscriticized Democratsforspending toomuchmoney and not enacting policies that wouldhavehadamoreimmediate effect(suchaspayroll tax cuts), andothercriticsarguedthatthestimuluswasn’tbig enough.
Second, ontheothersideof the Keynesiancoin, increasing taxesorcutting spend- ing during goodeconomic timesismuchmoredifficulttoimplementthanthemore politically populartax cutsorspending increases. Afterall, politiciansdonotliketo raisetaxesorcutspending. Furthermore, evenif politicians wanted tocutspending
thisaspectof fiscal policy isbecoming increasingly difficulttousebecauseagrowing portionof thefederal budgetisdevotedto mandatory spending—thatis, entitlements suchas Social Security, whichmustbespentby law, andinterestonthefederal debt, which must be paid (if the United States defaulted on itsdebt, there wouldbeaninter- national economicmeltdown). Soreducing thefederal deficitby cutting spending is increasingly difficult. Withthe 2017 deficitat$550 billion, Congresswouldhaveto eliminate nearly all discretionary spending—spending thatcanbecutfromthebud- get without changing theunderlying law—including defensespending andeverything else thegovernmentdoes, tobalancethebudget.22 (See Figure 14.2.)
Fiscal policy may havearelatively modestimpactontheeconomy, butitdeter- mineshow thetax burdenisdistributedandwhichpartsof theeconomy andpolicy areasbenefitfromfederal spending. Inotherwords, fiscal policy has redistributive implications. Therearetwowaysof thinking aboutthecharacteristicsof federal taxes:
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Mandatory
 
and
 
Discretionary
 
Spending, 
1962–2017
The
 
percentage
 
of
 
the
 
budget
 
allocated
 
for
 
discretionary
 
spending
 
has
 
been
 
shrinking
 
since
 
the
 
1960s. 
What
 
implications
 
does
 
this
 
have
 
for
 
members
 
of
 
Congress
 
and
 
the
 
president
 
as
 
they
 
try
 
to
 
reduce
 
the
 
federal
 
deficits?
FIGURE 
14.2
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)(1) thedifferenttypesoftaxesand(2) theirredistributivenature—thatis, whethera specific tax is regressive, neutral, orprogressive. Therearefourmajortypesof federal taxes: personal incometaxes, corporatetaxes, payroll taxes(for Social Security and Medicare), andexcise taxes(suchastaxesoncigarettes, alcohol, gasoline, airtravel, andtelephonelines). Figure 14.3 showshow thedistributionof tax revenuechanged between 1962 and 2017. Theproportionof personal incometaxesheldfairly steady, but excise taxesandcorporatetaxesfell andpayroll taxesmorethandoubled.
Theincreasing shareof revenuethatcomesfrompayroll taxeshasimportantimpli- cationsfortheredistributivenatureof taxes. Payroll taxesare regressive because everyonewhoworkspays thesamerateof 6.2 percentuptoacertainincomelevel ($118,500 in 2016; also, all workers pay anadditional 1.45 percentonall incometosup- port Medicare). Thus, someonewhoearns$118,500 paysthesame amount of Social Security tax ($7,347) asawealthy individual suchas Bill Gatesdoes, butthetax rep- resents amuch larger share of thelesser-paid person’s income thanitdoes for Gates’s. Incometaxes, incontrast, are progressive: upper-income people pay a larger portion of theirincomeintaxesthanlow-incomepeopledo.
Onecriticismof Donald Trump’stax planinthe 2016 campaignwasthatadispro- portionateshareof theproposedcutswouldgotothewealthiestpeopleinthecountry, making taxeslessprogressive. Thismay makesensefromoneperspective, giventhat thebottom 45 percentof taxpayersdonotpay any personal incometax. However, poor andlower-middle-incomepeopledopay alargeshareof thetotal payroll tax. Thus,









regressive
Taxes thattakealargershareof poorpeople’sincomethanwealthy people’sincome, suchassalestaxes andpayroll taxes.


progressive
Taxes thatrequireupper-income peopletopay ahighertax ratethan lower-income people, such asincome taxes.
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FIGURE 14.3

Federal Revenuesand Spending, 1962 and 2017
A much larger share of tax revenue comes from payroll taxes than was true in the 1960s. What implications does this have for the redistributive nature of federal taxes? What have been the biggest changes since the 1960s in the way the federal tax dollar is spent? Are these trends likely to reverse or continue in the next 30 years?
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Source: Congressional Budget Office, Updated Budget Projections, 2016–2026, Table 1, p. 15, and Table 4, pp. 21–22, www.cbo.gov/sites/default/files/114th- congress-2015-2016/reports/51384-MarchBaseline_OneCol.pdf (accessed 6/3/16).
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45%
)DID YOU KNOW?


of Americanspaynoincometax.
Source: Tax Policy Center

thetopfifthof theincomedistributionpaidmorethan 85 percentof all incometaxes butonly 45.5 percentof payroll taxes.23 Soincometax cutswill helpwealthierpeople becausethey pay mostof theincometax, whereaspayroll tax cutswouldhelppoorand middle-incomepeoplemore. Atthesametime, thetopmarginal tax rateisclosetothe lowestithasbeensincethe 1920s(Figure 14.4). Asaresult, theoverall personal income tax rateforthetopfifthof theincomedistributiondroppedfrom 17.5 percentin 2000
to 15 percentin 2013. Thislower overall tax rate for thewealthy isalsoexplained by the lower 15 percentrateforcapital gainsanddividendsmentionedinthechapteropener.24
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Top Marginal Tax Rates, 1913–2016
The
 
top
 
marginal
 
tax
 
rate,
 
which
 
is
 
the
 
tax
 
rate
 
paid
 
by
 
the
 
richest
 
Americans
 
on
 
their
 
income
 
above some
 
threshold
 
($415,051
 
in
 
2016
 
for
 
a
 
single
 
taxpayer),
 
has
 
plummeted
 
in
 
the
 
past
 
50
 
years
 
from
 
more than
 
90
 
percent
 
to
 
35
 
percent
 
in
 
2012
 
and
 
then
 
back
 
up
 
to
 
39.6
 
percent
 
in
 
2013
 
(and
 
has
 
held
 
steady
 
at 
that
 
rate
 
since).
 
What
 
are
 
the
 
arguments
 
for
 
and
 
against
 
increasing
 
the
 
top
 
marginal
 
tax
 
rate?
FIGURE 
14.4
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)Monetary Policy and the Federal Reserve System Monetary policy includes influencing interestratesandthemoney supply andregulating thelending activity ofbanks. The Federal Reserve Actof 1913 establishedthe Federal Reserve Systemto bring stability andcontinuity tothenation’sbanking system. Thechairandsix other governors serveontheboardof governors of the Federal Reserve System. Theboard is responsibleforestablishing monetary policy forthenation. Thereare 12 regional
Federal Reservebanksandmorethan 3,000 memberbanksoutof themorethan 8,000 banks inthe nation.25 The Fedmonitorslevelsof banklending, themoney supply, and interestrates. Bank lending isimportantforeconomic growthbecausebusinessesbor- row money to expand andasthey grow they add jobs. If credit is tightand businesses cannotborrow money, economic growthwill suffer, asbecamepainfully evidentinlate 2008 and 2009.
Thesecondtargetofmonetarypolicy, themoneysupply, isalsocentraltoeconomic growthanddirectlyrelatedtolevelsoflendingactivity. The Fedcaninfluencethe amountofmoneyinthesystembymakingiteasierorharderforbankstolendmoney. Accordingtothe monetarist theory, theamount of moneyincirculationisthemost importantdeterminantofeconomicactivityandinflation. If toomuchmoneyischasing too fewgoods, there could beinflationarypressureontheeconomyandpricesmightrise too quickly.26 Incontrast, if thereisn’tenoughmoneyavailable, arecessioncouldoccur.
Perhaps themostobvioustargetsof monetary policy areinterestrates. Changing interestratesaffectstheeconomy by making borrowing money eitherlessormore expensive. Businessesandconsumersaremorelikely toborrow if theinterestrateis 6 percentthan 12 percent. Consumerpurchasesofbig-ticketitems, thosethings that arefinancedby borrowing ratherthanbeing purchasedwithcash, alsoincreasewhen















monetarist theory
Theideathattheamountof money incirculation(themoney supply) is theprimary influenceoneconomic activity andinflation.
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It is well enough that people of the nation do not understand our banking and monetary system, for if they did, I believe there would be a revolution before tomorrow morning.
—Henry Ford

reserve requirement
Theminimumamountof money that abank is requiredtohaveonhandto back up its assets.

discount rate
Theinterestratethatabankmustpay onashort-termloanfromthe Federal Reserve Bank.

federal funds rate (FFR)
Theinterestratethatabankmustpay onanovernightloanfromanother bank.







open market operations
Theprocessby whichthe Federal Reserve Systembuysandsells securitiestoinfluencethemoney supply.

interestratesarelow. Thesepurchasesdry upwheninterestratesarehigh. Thatiswhy somany appliancestoresandcardealersadvertise: “Zerodollarsdown, andzeroper- centinterestuntil next January!” Entiresectorsof theeconomy, suchashousing, con- struction, consumerdurables, andcars, arevery sensitivetointerestrates.
Whatcanthe Feddotomeetitstargetsoncreditavailability, themoney supply, andinterestrates? Therearethreecentral toolsof monetary policy. First, the reserve requirement is themostpotentially powerful tool foraffecting theavailability of credit: banksarerequiredtohaveacertainamountofmoney inreservetoensurethey havecashonhandtocoverwithdrawals. By simply changing theamountof money
thatbanksarerequiredtoholdforevery deposit, the Fedcansignificantly influence theamountofmoney thatthoseinstitutionscanlend. However, becausechanging the reserve requirement has such apowerful impact on the economy, the Fed has rarely usedthistool.27
Thesecondmonetary-policy tool, interestrates, ismoredifficulttomanagethan
thereserverequirement. Withthereserverequirement, the Fedsimply announcesthe changeintherate. Withinterestrates, thereisonly onerate—the discount rate—that the Feddirectly sets. Thisistheratethe Fedchargestomemberbanksforshort-term loans. However, it is far less importantasapolicy tool thanthe federal funds rate
(FFR), the rate thatmember banks charge one another on overnight loans(theseare
short-term loansthat banks use to meet their reserve requirements). Beginning in 1995, the FFR hasbeenthecentral interestratetargetforthe Fed.28 The FFR issetby the demand forovernight loansthatarenecessary tosettleaccounts, butthe Fedgreatly affectsthoserates.
Despitethe Fed’sability toinfluenceshort-terminterestrates, ithasonly indirect impactonlong-terminterestrates, including consumerratessuchasthoseformort- gagesandstudentloans. Long-termratesaresetby themarket. If aninvestorthinks thatinflationwill increasefrom 3 percentto 6 percentoverthenextfiveyears, heorshe will demandahigherinterestrateforlending money tothegovernmentoracorpora-
tionthanif theinvestorthinksinflationwill holdsteady atabout 3 percent.
Thelasttool the Fedusestomeetitsmonetary targetsis open market operations— thebuying andselling of securities. Thisisthemostimportanttool becauseitinflu- ences the FFR andthelevel of bankreserves—andthusthe money supply. If the Fed wants to increase themoney supply and put downward pressure on the FFR, itwill purchasesecuritiessuchasgovernmentbondsfromabank. Thebankgivesthe Fedits bonds, andthe Feddepositstheappropriateamountof money intothebank’saccount at the Fed. Thebank canusethis money tosupportnew loans. Open market operations may alsoservetocontractthemoney supply orraiseinterestrates; if thisisthedesired outcome, the Fedwill sell governmentsecurities. Themember bank will givethe Fed money tocoverthecostof thebondandthereforetake money outof circulation.
Oneexampleof whennew money wasdesperately neededintheeconomy wasthe “credit crunch” thatemergedwiththemeltdownof thesubprimemortgagemarket andrelatedproblemsinthebondmarketsin 2008. Fedchair Ben Bernankeresponded by “flooding thestreetwithmoney,” asthefamousbanker Benjamin Strong had advocated asthe appropriate response to the Great Depression.29 The Fedincreased its assetsfrom$927 billionon September 10, 2008, toaneye-popping $2.26 trillionby November 11, 2008. About$1.6 trillionof themoney injectedintotheeconomy came
througheffortstostabilizeshort-termlending, money marketfunds, andthebailoutof American International Group(AIG), oneof theworld’slargestinsurancecorporations (among otherthings). By October 2012, thoseloanshadbeenalmostentirely repaidas creditmarketsstabilized. However, overall Fedassetsremainedat$2.26 trillion, asthe securitiesheldby the Fedclimbedfrom$514 billionto$2 trillionfrom February 2009 to September 2010 (including $1.1 trillion inmortgage-backed securitiesthatthe Fed
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purchasedfromstressedfinancial institutions).30 Early in 2013, the Fedcontinuedto expand its injectionof money intotheeconomy by purchasing anadditional $1.3 tril- lioninsecurities; asof late 2015, the Fedhad$4.5 trillioninassets(about$2.4 trillionin government securities and$1.7 trillioninmortgage-backedsecurities), andthe Fed’s assetshaveheldsteady atthatlevel sincethen.31 Thisunprecedentedinterventioninthe financial sectorpreventedaseriouscrisis, butcriticsarguethatthe Fedhasbecomea too powerful, unaccountable player in economic policy making.
Onecrucial characteristic of the Fedisitspolitical independence: itsdecisionsare not subjecttopresidential orcongressional review. A strong indication of the Fed’s independenceisthatpresidentstypically reappointchairswhowereinitially appointed by presidents of the other party.32 Mostrecently, Ben Bernankewasnominatedby Bush andrenominatedby Obama. Butthe Fedisnotimmunetopolitical influence. Infact, one lineof researcharguesthatthe Fedtries to helppresidents during reelection years by encouraging a pro-growth economy.33 Evidenceonthispointismixed, butatamin- imum, presidentsdohavetheability tomakeitclearwhenthey disagreewiththe Fed’s policies. Presidentsalsohavetheopportunity toappointthechairandvicechairof the Fed, butpresidentsrarely firethembecausethey donotwanttoupsetthefinancial mar- kets. Otherresearchhasshownthatthe Fedisatleastsomewhatsensitivetotheprefer- ences of thepresident and Congress.34
The Fed’sultimateaccountability is to Congress, becauseif thingsreally getout of hand—forexample, if the Fedweretoincrease interest rates to 20 percentwithout good reason—Congresscould amendthe Federal Reserve Actandremovethe Fed’s
responsibility or autonomy inspecific areas. The Fedmustreportto Congressannually on itsactivities and to the banking committees of Congress twiceayear on its plans for monetary policy. The Fed’sannual reportissubjecttoanoutsideaudit. Fedofficialsalso frequently testify before Congressonarangeof issues. And Congressandthepresident may publicly criticizethe Fedwhentheydisagreewiththe Fed’spolicies.
Regulatory Policy Governmentregulationhasahugeimpactontheeconomy. For example, thefederal government regulatesthequality of foodandwater, thesafety of workplaces andairspaces, andtheintegrity of the banking andfinancesystem.
Ingeneral, regulationsaddressmarketfailuressuchasmonopoliesandimperfect
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U.S. Federal Reserve chair Janet Yellen gives her first testimony to Congress during a House Financial Services Committee hearing on February 11, 2014, a week after she became the first woman to lead the Fed. @FederalReserve



























DID YOU KNOW?
The Fedowns
$2.46 trillion
in U.S. Treasurysecurities, which
is slightlymorethanthe U.S. debt that isownedby Chinaand Japan combined.
Source: FederalReserve.gov
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Government regulation affects many aspects of our lives. Regulations may be aimed at producing a cleaner environment (left) or preventing monopolies (Microsoft founder Bill
Gates testifies about possible antitrust violations, right).

information(discussedlater). Therearetwomaintypesof regulation: economic and social. Economicregulationsetspricesorconditionsonentry of firmsintoanindustry, whereas social regulation addresses issues of quality and safety.35 Bothtypesinfluence theeconomy.
A commontypeofeconomicregulationinvolvespriceregulationofmonopolies. A monopoly occurs when a single firmcontrolstheentiremarketforaproduct; thus, it isnotsubjecttocompetition. Inthisevent, thefirmwiththemonopoly couldcharge extremely highpricesif thegovernmentdidnotregulateit. Concernaboutthistype of behavior led to the Interstate Commerce Act(1887), which created the Interstate Commerce Commissiontoregulaterailroadrates, andthe Sherman Antitrust Act
(1890), whichservedtobreakup Standard Oil in 1910, among othermonopolies. More commonthanatruemonopoly arefirmsthatcontrol mostof amarketratherthanall ofitandstartacting likeamonopoly. Forexample, Microsoftwassuedby the Justice Departmentand 19 statesin 1998 fortrying toquashitscompetitionintherapidly
growing areaof Internetbrowsers.
Themostcommonmarketfailuresthatleadtosocialregulationoccurinsituations when the costs of afirm’sbehaviorarenotentirely borneby thefirmbutarepassedon to other people. The classic example ispollution. Inafree market, the owners of a coal- firedpowerplantdonotbearthecostofthepollutionspewingoutofitssmokestacks; instead, thepeoplewholivedownwindfromtheplantbearthecost. Therefore, the powerplantownershavelittleincentivetocurbpollutionunlessthegovernmentreg- ulatesit. Otherexamplesofagenciesthatsetsocialregulationsarethosethatpromote safety, such asthe National Highway Traffic Safety Administration, the Consumer
Product Safety Commission, and OSHA. Carbonemissionsareanothergoodexample of a product (carbon) thatwillbe overproduced by the market if there areno regulations.
Regulatorypolicyalsoinvolvesinterbranchpoliticsbetween Congressandthe bureaucracy. Even when members of Congress agree on ageneral policygoal—for exam- ple, limitingairpollution—they often cannot agree on the precise mechanisms for achiev- ingthatgoal, sotheydelegateauthoritytoaregulatoryagency. Asdiscussedin Chapter 12, thisproducesa“principal–agentproblem” inwhich Congress(theprincipal) cannot be surethatthebureaucracy(theagent) willimplementpolicyaccordingtotheirlegisla- tivegoals. Anotherareainwhichregulatorypolicyhasgeneratedpoliticalheatconcerns thedebateaboutthetrade-offbetweenregulationandeconomicgrowth. Regulations imposecostsonthefreemarket, whichmaylimitjobgrowth. However, inrecentyears new approaches inenvironmentalregulation haveattemptedtoaddressthatconcern.
Environmentalists have learnedthatusing market principles canwork to their advan- tage, astheexampleofgrazingrightsinthe Westshows(seethe Takea Standfeature).
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TAKE
A STAND

Grazing Rights and Free Market Environmentalism
Grazing rights, environmental policy, and control of western lands have been controversial for decades. The issue received attention in the 2016 presidential campaign when Senator Marco Rubio said “the federal government controls far too much land in the western parts of the United States,” indicating that he favors transferring some federal lands to the states.a The federal governmentowns more than 600 million acres, including 47 percent of the land in western states, and there are intense disagreements between environmentalists and ranch- ers, loggers, and miners about how those lands should be used.
There are three basic positions on this issue: pro-business and antiregulation (ranchers, loggers), the pro-environment regulatory approach (conservationists and recreational users), and a middle ground called free market environmen- talism that attempts to find free market solutions to protect the environment.
The scenario thatyou have to consider here is an actual case publicized in a New York Times op-ed piece.b The case involves a fifth-generation rancher in southern Utah named Dell LeFevre. He is no friend of environmentalism, saying, “We’ve goteasterners who don’tknow the land telling us what to do with it. I am a bitter old cowboy.” His bitterness was deep- ened back in 1991 when he found two dozen of his cows shot
to death. He thinks the deed was done by an environmentalist who was trying to get ranchers to leave a scenic part of the Escalante River canyon. So LeFevre seems to be an unlikely candidate to have satdown with an environmentalistnamed Bill Hedden to accomplish thatvery goal of ending ranching in the area. Hedden works for a group called the Grand Canyon Trust (GCT) that, as the New York Times article explained, “doesn’t use lobbyists or lawsuits (or guns) to drive outranch- ers. These environmentalists get land the old-fashioned way. They buy it.” The GCT spentabout$100,000 to buy and retire the grazing rights from LeFevre for this scenic canyon area. The environmentalists are happy because the vegetation is coming back, and LeFevre is happy because he doesn’thave to battle the environmentalists anymore and was able to buy grazing rights in a different area that is better for his cattle. Supporters of “free marketenvironmentalism” say this is a perfectexample of allowing the marketto determine the bestuse of the land.

The pro-business approach.
If the story ended here, there would be no controversy. But local groups, such as the Canyon Country Rural Alliance, which opposed all limitations on ranchers’ grazing rights, lob- bied Congress and the Interior Department to disallow such















Rancher Dell LeFevre and two of his children.


arrangements that remove grazing rights from some public lands. Bowing to pressure, the Interior Department decided that “only Congress may permanently exclude lands from grazing use,” so the GCT had no guarantee that the Bureau of Land Management would not change its mind and allow graz- ing. The process of resolving this conflict bounced around the Interior Department and the federal courts for nearly 10 years.

The free market environmental compromise.
The GCT wentto plan B: they decided to become ranchers. If the Interior Department wouldn’tgrantpermanentconserva- tion use permits on land designated for grazing, they would buy some cattle. The GCT is now one of the largest ranchers on the Colorado Plateau, with 1,000 acres of private land and grazing permits that cover 860,000 acres of federal and state lands, including a large part of the Kaibab National Forest adja- cent to the North Rim of the Grand Canyon. They are managing the land in an eco-friendly manner with only 800 head of cat- tle. Though it may seem odd that an environmental group had to take up ranching to getthe policy outcome they wanted, it was a compromise thatmade all sides of the dispute relatively happy. As one opponentof the GCT put it, “We turned them from environmentalists into cowboys. I guess what they can do is get their cows and start losing money like the rest of us.”c

take a stand
1. Do you favor the regulatory approach of permanently removing grazing rights from land that an environmental group would buy, the business approach of not
having any permanent limits on grazing rights, or the free market environmental approach of allowing the environmental groups to buy land and grazing rights and become ranchers to protect the land?
2. Does the compromise position of the GCT taking up ranching strike you as a reasonable middle ground? Why or why not?
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[bookmark: Case Study: The 2008–2009 Economic Crisi][bookmark: _bookmark212]Thus, whilepoliticaldebatesoverregulatorypolicycanstillbeintense, common groundmaybefoundinpursuingmarketsolutionstoregulatoryproblems. Ingeneral, thepublicinterestisoftenservedbyregulationsthatprotecttheenvironment, ensure thesafetyofthefoodsupply, andregulatethedumpingofhazardouschemicals, whether it isthroughtraditional economicregulationsormorerecent marketapproaches.  In each instance, politics defineshowthepublicinterestisservedthroughregulation.

Case study: the 2008–2009 economic crisis
Theeconomic meltdownof 2008–2009 isanexcellentexampleof how policy makers respond to acrisisandhow they caninfluencethedirectionof theeconomy.
Background Problemsinthesubprime, orhigh-risk, mortgagemarket, thecollapse ofhousing prices, andthetightening ofcreditmarketshadbeenputting pressureon
theeconomy throughthespring andsummerof 2008. Thefirstsignof serioustrouble camein March, whenthe New York Federal Reserveloaned$30 billionto JPMorgan Chasetofacilitatethebuyoutof Bear Stearns, theinvestmentbankthatwasgoing bankrupt because of itsexposure to mortgage-backed securities. Concerns deepened in September, whenthefederal governmenttookoverthe Federal National Mortgage Associationandthe Federal Home Mortgage Corporationbecausethey wereaboutto go under. Thesetwo government-sponsored enterprises, nicknamed“Fannie Mae” and“Freddie Mac,” fundmostof thehomeloansinthenation. Thisfederal acquisition, involving acommitmentof $200 billiontobackup Fannie’sand Freddie’sassets, was “one of themostsweeping governmentinterventionsinprivatefinancial marketsin decades.”36 Thetakeovercalmedthecreditmarketsforafew days, until itbecameevi- dent thattwo Wall Streetgiants, theinvestmentbanks Lehman Brothersand Merrill Lynch, werealsogoing under. Lehman Brotherswentbankrupt, Merrill Lynch was boughtby Bankof America, andthemarketspanicked.
Thenextday broughtmorebadnews: theworld’slargestinsurancecompany, AIG, was alsodeep inthe subprime messand teetering on the edge of bankruptcy, sothe Fed steppedinwithan$85 billionloantosaveit. Despitethesedramatic moves, creditmar- kets seizedupandinvestorsstartedpulling money outof anything remotely related
to thefinancial crisis. A few dayslater, Washington Mutual, thenation’ssixth-largest bank, failed.
Crafting a Financial Rescue Throughoutthecrisis, whichwastheworstsincethe Great Depression, Fedchair Ben Bernanke, Treasury Secretary Henry Paulson, and congressional leaders worked together to restore confidence infinancial institutions.37 Afterinitially rejecting theplaninastunning rebuketoparty leadersand President Bush, Congresspasseda$700 billion Troubled Asset Relief Program(TARP) and increasedtheamountofsavingsinsuredby thefederal governmentfrom$100,000 to
$250,000 per account to help restoreconfidenceinregularsavingsaccounts. President Bush signed the Emergency Economic Stabilization Actinto law on October 3, 2008.
Despitethis significantrescueplan, thecrisisspiraledoutof control inthefollow- ing weeks. Stockmarketsplungedworldwide, withthe U.S. stockmarketshedding 35 percentofitsvalueinthetwomonthsafterthecrisisbegan. Creditmarketsremained frozen, anditbecameclearthatanalternativeapproachwasneeded. Thegovernment’s purchaseof “toxic debt” posedmany technical obstacles, andfinancial marketshadno confidencethattheplanwouldwork. The Treasury decidedtoabandonitsplantobuy toxic debt anduseall thefunds to directly invest in banks. By mid-November, the eco- nomic panic hadeased, butthesituationremainedfragile.
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When President Obamatookofficein 2009, thingswerestill very grim. Stocks finally bottomedin March 2009 (down 56 percentfromtheir October 2007 high), shortly after Treasury Secretary Timothy Geithner announced the administration’s Financial Stability Plan. Theplanfocusedonfourproblems: frozencreditmarkets, weakened bankcapital, abacklog of troubledmortgageassetsonbankbalancesheets, andfalling homeprices. Working withthe Fedtostabilizethefinancial markets, the Treasury hadlargely resolvedthreeof thosefourproblemsoneyearlater. Creditmar- kets wereoperating, andbankswereinmuchbettershape, having raisedmorethan
$140 billion incapital and $60 billion inunsecured debt. Banks used these funds to repay the Treasury, which as of June 2014 had shown an 18 percent profit tothegovern- ment. The Treasury expectstoeventually recoverall ofthe TARPexpenditures(with
99.4 percentrecoveredtodate).38 Thehousing market, althoughnotfully recovered, hasalsostabilized, withsalesupandpricessteady inmostmarkets. Troubledmortgage assetsremainedonthebalancesheetsof many banks, butwiththeirstrongerbaseof capital andthestrengthenedhousing market, thesesecuritieswereinmuchbetter shape.39
Despitethebroadsuccessof thefinancial rescue, it remainedapolitical liability. Therescuewaswidely perceivedasabailoutof Wall Street. Many citizenswereout- ragedovercorporatesalariesandbonuses, thebailoutoftheauto
[image: ]industry, andtheperceptionthatnotenoughwasbeing doneto help average Americans. The economy lost 8.4 million jobsin 2008–2009, millions of Americans were losing theirhomes, andunemploymentremainedstuckaround 8 percent
through 2012. Discontentwiththebailoutcontributedto thecrushing defeatfor Democratsinthe 2010 midterm elections, despitethefactthatitwasabipartisanplan passedattheendofthe Bushadministration. Whilethe financial rescueremainsunpopular, it isclearthatthings wouldhavebeenmuchworsewithouttheswiftactionby Congress, the Treasury, andthe Fed. Still, thefinancial
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During the financial crisis of 2008–2009, the government had to take unprecedented action to avoid an even deeper crisis. Here, then–Senate Majority Leader Harry Reid (D-NV) speaks to reporters. He was joined by other congressional leaders and Ben Bernanke (far right), who was Federal Reserve chairman at the time.
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Protesters at a rally against government bailouts for Wall Street called for the resignation of the chief executive of Goldman Sachs and cancellation of bonuses for all
Goldman employees. Huge profits and bonuses on Wall Street in 2009–2010 were very controversial, as the national unemployment rate held at nearly 10 percent.





[bookmark: Social Policy][bookmark: History and Context of Social Policy][bookmark: _bookmark213]“Why Should
[image: ]I Care?”

rescue and the regulation of Wall Street remained pertinent issues inthe 2016 elec- tions, asboth Bernie Sandersand Donald Trumpcriticized Hillary Clintonforearn-
ing hundredsof thousandsof dollarsmaking speechesto Wall Streetfirmswhilenot releasing thetranscriptsofthosetalks. Despitethosetiesto Wall Street, Clintonvowed much tougherregulationof thefinancial sectorthan Trump, while Trumpwantedto repeal recentfinancial reformlegislation.


Tax and spending policy, monetary policy, regulatory policy, and trade have more effect on your everyday life than anything else the government does. From the taxes you pay, to the interest rate on your student loan, to the quality of the air you breathe and the water you drink, to the cheap consumer goods that you are able to buy, decisions by policy makers, the president, Congress, and the Fed have a tremendous effect on your economic world.
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EVOLVED, AND ANALYZE THE CURRENT MAJOR AREAS OF SOCIAL POLICY


social policy
An areaof public policy relatedto maintaining orenhancing thewell- being of individuals.

welfare
Financial orotherassistance providedtoindividualsby the government, usually based on need.
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The test of our progress is not whether we add more to the abundance of those who have much; it is whether we provide enough for those who have too little.
—President Franklin D. Roosevelt

Social policy
 (
BY
 
SOCIAL
 
POLICY,
 
DISCUSS 
HOW THE 
NATIONAL 
GOVERNMENT’S ROLE IN SOCIAL
 
POLICY
 
HAS
)Social policy isgenerally definedintermsof the“social safety net,” or welfare, which the American Heritage Dictionary definesas“receiving regularassistancefromthe government oraprivateagency becauseof need.” A broaderconceptionincludes gov- ernmentprogramsaimedatachieving ageneral social goal, suchassupportforpublic education, theincome tax deductionfor interest paid on homemortgages (toencour- agehomeownership), orjobcreationandgrowth. Thissectionaddressesbothconcep- tionsof social policiesandalsodiscusseshow sometraditional social welfareprograms such as Social Security arenot based on need.

History and context of social policy
Thissectionoutlinestheevolutionof social policy inthe United Statesanddescribes thevarioustypesof social policy. It isalsoimportanttounderstandtheneedforsocial policy by examining thenatureof poverty inthe United States.
Historical Overview Early inournation’shistory, thefederal governmenttooklit- tleresponsibility forsocial welfare. Privatecharities, churches, andfamilieslargely took responsibility for thepoor anddisadvantaged. Thefirstsignificantsocial policy appearedinthenineteenthcentury intheformof federal financial supportfor Civil War veteransandtheirfamilies. Between 1880 and 1910, thenational government
spentmorethanaquarterofitsbudgeton Civil Warpensionsandsupportforveterans’ widows.40 During therecessionofthemid-1890s, populistandprogressivereform- ers soughta national system of unemployment compensation, but thedesire for such extensive policieswasseveral decadesaheadof its time(see Nuts& Bolts 14.2).
Notuntil the 1930sand Franklin Delano Roosevelt’spresidency didthegovernment undertakebroad-scalesocial policies. Thestock marketcrashin 1929 andtheensuing Great Depression created adesperate economic situation for millions of Americans. An immediateconcernwastoalleviatethesuffering causedby unemployment, but FDR
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Types
 
of
 
Social
 
Policy
Contributory
 
(or
 
social
 
insurance)
 
programs
 
include
 
Social
 
Security,
 
Medicare,
 
disability
 
insurance, 
and
 
unemployment
 
compensation.
similar
 
to
 
insurance
 
programs
 
in
 
that
 
people
 
pay
 
a
 
specified
 
amount
 
of
 
money
 
to
 
cover
 
some future
 
benefit
 
(either
 
expected,
 
as
 
with
 
the
 
programs
 
related
 
to
 
retirement,
 
or
 
unexpected,
 
as 
with
 
disability
 
and
 
unemployment)
not
 
means-tested;
 
that
 
is,
 
all
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may
 
participate
 
in
 
the
 
program
 
regardless
 
of
 
their
 
income
Noncontributory 
(or public-assistance) programs include Medicaid, food stamps, housing assis- 
tance,
 
welfare,
 
and
 
school
 
lunches
recipients
 
are
 
not
 
expected
 
to
 
pay
 
for
 
the
 
programs,
 
which
 
are
 
means-tested,
 
meaning
 
that 
they
 
are
 
aimed
 
at
 
helping
 
poor
 
people
The
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(“Obamacare”)
 
has
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of
 
both
 
contributory
 
and
 
noncontributory
 
programs.
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required
 
to
 
buy
 
health
 
insurance
 
are
 
“contributing”
 
to
 
their
 
own
 
insurance.
 
However,
 
those who
 
cannot
 
afford
 
to
 
pay
 
for
 
their
 
insurance
 
receive
 
government
 
subsidies
 
(and
 
thus
 
are
 
participating 
in
 
a
 
noncontributory
 
program).
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14.2
)alsowantedtoimplementabroader“preventativesocialpolicy.”41 Thus, his New Deal
policies, enactedbetween 1933 and 1935, included:

· the Agricultural Adjustment Administration, whichprovidedfarmerswithmuch- needed assistance;
· the National Recovery Administrationand Public Works Administration, which reinvigorated the business sector;
· the Federal Emergency Relief Administration, whichprovided$500 millionin emergency aidforthepoor(about $7 billionintoday’sdollars);
· jobsprogramssuchasthe Civil Works Administrationand Civilian Conservation Corps, whichputmorethan 2 millionpeopletowork, andlaterthe Works Progress Administration, abroaderprogramthatemployedatleastone-thirdof thenation’s unemployed;
· Social Security, which included thefamiliar retirement policy and supported the statesforspending onunemploymentcompensation, disability programs, and support for dependent children of single mothers—the precursor of the central welfare program;
· the National Labor Relations Act, whichguaranteedtherighttoorganizeaunion andsetregulationsforcollectivebargaining betweenmanagementandlabor.42

Withthesepolicies, theroleof thefederal governmentinsocial policy wasforever changed. Althoughsomeaspectsofthe New Deal, suchasthejobsprograms, were never repeatedonasimilarly broadscale, mostof itsother programsbecamethe cor- nerstone of social policy forsubsequent generations.
Thenextmajorexpansionof social policy occurredduring the Great Society of
President Lyndon Johnsoninthemid-1960s. Wediscussedpartof thissocial agenda in Chapter 5: thecivil rightsmovement, whichculminatedwiththepassageof the Civil Rights Actin 1964 andthe VRA in 1965. Theotherimportantaspectof Johnson’s Great Society includedthe Waron Poverty andprogramsconcerning health, education, and housing. Perhaps most significant wasthecreationof Medicare, thenational program thatfundsmedical carefortheelderly, and Medicaid, whichfundshealthcareforthe poor.43 By thelate 1960s, themounting costsof the Vietnam Warcreatedatrade-off:
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[image: ]Before the New Deal programs in the 1930s, poverty relief was provided mainly by private charities. Here, future first lady Eleanor Roosevelt serves meals to unemployed women and their children in a New York restaurant.














New Deal
Thesetof policiesproposedby
President Franklin Rooseveltand enactedby Congressbetween 1933 and 1935 topromoteeconomic recovery andsocial welfareduring the Great Depression.
Great Society
Thewide-ranging social agenda promotedby President Lyndon Johnsoninthemid-1960sthataimed toimprove Americans’ quality of
life throughgovernmental social programs.
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ownership society
Thetermusedtodescribethesocial- policy visionof President George
W. Bush, inwhichcitizenstake responsibility fortheirownsocial welfare andthefreemarketplaysa greaterroleinsocialpolicy.
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Working for a just distribution of the fruits of the earth and human labor is not mere philanthropy. It is a moral obligation. For Christians, the responsibility is even greater: it is a commandment.
—Pope Francis
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There’s class warfare, all right, but it’s my class, the rich class, that’s making war, and we’re winning.
—Warren Buffett, America’s third wealthiest person

it wasn’tpossibletocontinue funding ambitious social programsandthewarwithout causing inflation. Overthefollowing decades, conservativebacklashagainstthe“wel- fare state,” especially during the Reaganyears(1981–1989), ledtocutsinspending on social programs.
President George W. Bushcontinuedthisgeneraldirectionforsocialpolicy, main- tainingmostprogramswithsomecutsandonemajorexpansion—theadditionofa prescription benefitto Medicare. Asa“compassionateconservative,” Bushattempted to place his stamp on American socialpolicy withtheidea of an ownership society, in which people takemore responsibility for their own socialwelfare. He proposed privat- izingpartof Social Security andcreatingprivatesavingsaccountstocovermoreout-
of-pocket medicalexpenses, in combination withmore free market forces anda bigger role for private and religious charity. President Obama favored an approach thatempha- sized the market and community, while preserving animportant role for government.
Poverty and Income Inequality Today Thepersistenceof poverty remainsthe primary motivator for most social policy today. In 2015, thepoverty linefor afamily of four wasanannual incomeof $24,257; for asinglepersonitwas$12,082.44 In 2015, offi- cial estimatesdeterminedthat 43.1 million Americanswereliving inpoverty—13.5 per- centof thepopulation. Eventhesocial programsthatdonotdirectly helpthepoorand disadvantaged, suchas Social Security and Medicare, impactpoverty. Thepercentage  of theelderly population living inpoverty plummeted from more than 35 percentin 1959 to 7.5 percentin 2015.45
Anothersourceof concernisthegrowing incomeandwealthinequality inthe United States. Intheeconomic recovery from 2009 to 2014, 58 percentof thenet incomegainswenttothetop 1 percentoftheincomedistribution, andfrom 1993 to 2014, 55 percentofthegainswenttothetop 1 percent. Thesetrendshaveproduceda
growing concentrationof incomeatthetop. In 2014, thetop 10 percentof households— thoseearning morethan$121,400 ayear—earnedhalf oftheincome, whichisthe highestproportionsince 1917; andin 2012, thetop 1 percent, thoseearning morethan
$423,000, earned 22 percent of the nation’s income.46 Thewealthgapisevengreater:
themedian(half areabovethislevel andhalf arebelow) networthof U.S. householdsin 2013 was$177,900, butthemedianwealthforthetop 10 percentwas$1.87 millionand thisgroupheld 75.3 percentofthenation’swealth.
Despitethesepatternsof inequality, peoplewhoearnmorethan$100,000 receive more benefits fromthefederal government($5,690 onaverage) thanpeoplewhoearn less than$10,000 ($5,560). How canthatbe? Consider, for example, that 82 percentof thetax savingsfromdeducting mortgageinterestgoestopeoplewhomakemorethan
$100,000 ayear.47 Othergovernmentpoliciesthathelpthewealthy includepatent andcopyrightlaw, bankruptcy law, bailoutsofthefinancial sector, immigrationpol- icy, enforcementof tax law, andmonetary policy.48 Governmentprogramsthathelp thewealthy alsobenefitcorporations. Thesepolicies, oftencalledcorporatewelfare, includeprogramssuchascropsubsidiestolargecorporatefarmersandtax deductions for oil companiestoencourageexplorationanddrilling.49 Clearly, thereismuchmore towelfarepoliciesthanprogramsforthepoor.
Politicians’ differing reactionstothetypesof statisticspresentedhereremindus
thatpoliticsisconflictual. Republicansarguethatthebestway toaddresspoverty is to createjobsandhaveahealthy economy throughsupply-sidetax cutsthatpromotethe creationof capital, investment, andjobs. Democratsarguethatmaking thewealthy pay alargershareoftheirincomeintaxescouldfundprogramstohelpthepoordirectly ratherthanwaiting forthetrickle-downeffectof tax cutsforthewealthy. Fromthisper- spective, atrade-off existsbetweeninequality andreducing poverty, andprogressive taxesareneededtohelpthepoor.

 (
430
) (
Chapter 14 
| Economic and Social Policy
)
[bookmark: Social Policy Today][bookmark: _bookmark214]Social policy today
Inthe 2017 fiscal year, Social Security, Medicare, and Medicaidconstitutenearly half ofall federal spending ($1.9 trillionoutof$4.1 trillion). Withanaging populationand health carecoststhatarerising asapercentageof the economy, these policies will con- tinuetotakeanevengreatershareof thebudget. Hereweexplainthenatureof these importantprogramsanddiscussrecenteffortstoreformthem.
Social Security Social Security is themostpopularsocial programinthe United States. Consequently, ithasdevelopedareputationasthethirdrail of politics(likethe dangerous, power-conducting rail onelectrifiedtraintracks) becauseapoliticianwho dares to touch Social Security risks political death. Despite serious problems concern- ing its long-termsolvency, Social Security hasprovenremarkably immunetoany steps thatcouldbetakentoshoreupitsfinancial health, suchascutting benefitsorraising
the Social Security tax.
Onereasonthat Social Security issopopularisitsuniversal quality—thatis, nearly every working Americanparticipatesintheprogram, from Donald Trumptotheteen- agerflipping burgersat McDonald’s. Oncepeoplereachacertainage, they areall enti- tledto Social Security checkswithoutregardtohow muchincomethey havefromother sources, suchasdividends, interest, orotherpensions. Thus, Social Security doesnot pit citizensfrom differentclassesorethnic groupsagainstoneanother. Theprogram
is alsopopularbecauseitworks. Fewerthan 10 percentof thenation’selderly arein poverty today. Censusdatashow thatnearly half of theelderly (44 percent) wouldbein poverty today withouttheir Social Security payments.50 (See Nuts& Bolts 14.3.)
Despiteitssuccessesandoverall popularity, Social Security faceslong-termprob- lems. Thesourceof theproblem is thattherearebasic changesinthenation’sdemo- graphic profile. The baby-boom generation (peoplebornbetween 1946 and 1964) is just starting to retire, andbetween 2000 and 2030 thenumber of Americans over age 65 will morethandouble, whilethenumberunder 65 will grow by only 18 percent.51 Whenthishappens, therewill befewerworkerstosupporttheretirees.52 (See Figure
14.5 forevidenceof theaging population.) “Waitaminute,” youmay besaying. “Why


























baby-boom generation
Americansbornbetween 1946 and 1964, whowill beretiring inlarge numbers overthenext 20 years.
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	Individual
	Average: $1,336
	Maximum: $2,663

	Couple
	Average: $2,233
	Maximum: $4,660 (if one spouse does not work and the other earns the maximum)
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13.7%
)DID YOU KNOW?


of womenand 21.5 percent of menage 65 andolderareworking full-time.
Source: Census.gov

does itmatterhow many workersthereareforeachretiree? I thoughtthat Social Security wasapensionprogramthatyoupay intowhileyou’reworking andthenget thebenefitswhenyouretire.” Notexactly. Social Security isa“pay asyougo” system
underwhichtoday’sworkerssupporttoday’sretireesthroughthepayroll tax discussed earlier. Therefore, thehugeincrease inthenumber of retireeswill strainthesystem becauseeachworkerwill havetopay highertaxestomaintainthesamelevel of Social Security benefitsforretirees.
Beforeweexaminethevariousproposalstochange Social Security, it is impor- tanttoexplainhow theprogramworks. Social Security is fundedby apayroll tax of
6.2 percentonincomeupto$118,500 (in 2016) withanequal 6.2 percentthatispaidby employers. Faced withitsfirstreal crisis intheearly 1980s, asbenefitshadincreased faster thanpayroll taxesthroughoutthe 1970s, several changesweremadeto Social Security in 1983 tostrengthenitslong-termfinances. Onesignificantchangewasa
gradual increaseintheretirementagefrom 65 to 67. Peoplebornin 1937 orearliercould retirein 2002 atage 65 andreceivefull benefits. Between 2003 and 2027 theretirement ageincreasesgradually to 67 forfull benefits. Early retirementat 62 isanoption, if the retiree iswilling to accept apermanently reduced benefitlevel. Delaying retirement
until age 70 permanently increasestheretiree’s Social Security benefits.
Inadditiontoincreasing theretirementage, the 1983 reformsincreasedpayroll taxestogenerateasurplusforatrustfundtotakecareof theadditional burdenof the boomers’ retirement.
Thetrustfundisasourceof greatconfusionandcontroversy. Theideabehindthe trustfundwassound: buildupasurpluswhiletheboomersareworking, andusethat money topay fortheirretirement. Theproblem is that the money wasn’treally saved butwentforgeneral governmentspending (forexample, thewarin Afghanistan, food stamps, school loans, andfunding the FBI) andinturnthegovernmentgavethe Social Security trustfundan IOU intheformof “special public-debtobligation.” This means thatthegovernment will pay off these IOUs, buttheonly way itcandosoisby

increasing taxes, cutting spending inotherareas, orborrowing evenmore. Thetrust fundisexpectedtorunoutin 2034, atwhichpointthe Social Security systemwill be able to fund only about 75 percent of its obligations.53
So whatistobedone? Dozensof planshavebeensuggested. Thereisasurprising amountof agreementthatsaving Social Security requiresamixtureof benefitcutsand tax increases. Thecalculationsgetvery complicatedintermsof theprojectedfiscal impactof variousreforms, butamixtureof theseoptionswouldtakecareof thelong- term fiscal problemsof Social Security 54:

· Raise payroll taxes by 1 percentandincrease theincome ceiling thatistaxable.
· Lowerbenefitsfornonworking spouses. Currently, nonworking spousesreceive 50 percentof thebenefitof theirworking spouse. Someproposalswouldcutthat benefitto 33 percent.
· Index currentandfuture benefitstoinflationinsteadof wages. Currently benefit increasesarelinkedtonational averagewageincreases. Becauseinflationdoes not increase asfastaswages, linking benefit increasestoinflationwouldgenerate significant savings.
· Gradually raise the retirement age to 70 (by 2030). Changing the retirement age to 70 wouldsave$620 billionby 2040.

Morecontroversial proposalsincludethese:

· Lowerbenefitsforwealthierrecipients. Thestrongestargumentinfavorof this approach is thatwealthy peopledon’tneedthemeasly coupleof thousand dollars
they will receiveeachmonthfrom Social Security. Themainargumentagainstthis proposal is thatitwouldendtheuniversal natureof Social Security andpossibly turnitintoanotherwelfareprogram.
· Partial or full privatization of Social Security. Thisisthemainissuethatdivides
Democratsand Republicans: Democratsfavormaintainingthebasicstructureof Social Security’spublicsocialinsurancesystem, and Republicansfavormovingpart or all of the“pay-as-you-go” system to private accounts. The central argumentin favor ofprivateaccountsisthatoverthe long terminvesting inthestockmarkethas historicallyprovidedhigherreturnsthantheexpectedreturnsfrom Social Security. Advocatesarguethatifeveryonewereabletotaketheir 6.2 percentpayrolltaxand put thatina retirement account they would have amodest nest egg by thetimethey retired thatwouldalmost certainly provide a stream of benefitslargerthanthe Social Securitychecktheywouldreceiveunderthecurrentsystem. Democratspointout theproblemswiththisapproach—mostimportant, thetransitioncosts. Becausethe currentsystemis“pay-as-you-go,” ifwestoppedtakingpayrolltaxesandallowed peopletoputthemoneyintoprivateaccountstherewouldn’tbeanymoneytopayfor today’s retirees. These transition costs—having to cover the retirement of allcurrent retirees and everyone else who has paid into thesystem for a substantial number of years—are estimatedtobe$7 to 8 trillion! Asecond criticism of these plans isthat investinginthestockmarketisfineasasupplementto Social Security, buteveryone needsthatdependablecheckandinvestinginthestockmarketistoorisky(asthe collapse of the stock market in 2008–2009 reminded us).

Theseissuesarenotlikely toberesolvedanytimesoon, whichillustratesthatpol- itics isconflictual. Social Security reformcanpitonegenerationagainstanotheror wealthy peopleagainstpoorpeople. Thestakesin Social Security areextremely high becauseitisthemostpopularandvisiblesocial program, whichmakesitall themore difficulttohandle.


























privatization
Theprocessof transferring the managementof agovernment program(like Social Security) from
thepublic sectortotheprivatesector.











Medicare
Thefederal healthcareplancreated in 1965 thatprovidescoveragefor retired Americans for hospital care (Part A), medical care(Part B),
andprescriptiondrugs(Part D).

Medicaid
An entitlementprogramfundedby thefederal andstategovernments
thatprovideshealthcarecoveragefor low-income Americans whowould otherwisebeunabletoaffordhealth care.

entitlement
Any federal governmentprogramthat providesbenefitsto Americanswho meet requirements specifiedby law.

Health Care Health carepolicy hasseemedasdifficulttoreformas Social Security. Every president since Theodore Roosevelt who attempted comprehensive reform failed until President Obama’ssuccessin 2010 withthe ACA. Inordertounderstand thelaw, wehavetounderstandhow healthcareisprovidedinthe United Statesand
whatfactorsitaddresses: thenation’saging population, healthcarecoststhatarerising faster thaninflation, andthemorethan 28.8 million Americanswhohavenohealth insurance.55 Americansspendmoreonhealthcarethancitizensof any othernationin
theworld—$3.0 trillion, or 17.5 percentof GDP, comparedwith 8.9 percentonaverage for citizensof otherdevelopedcountries.56
Thecurrentsystemcombinesgovernmentspending (Medicareand Medicaid), privateinsurance, charity (donatedcare), andout-of-pocketpayments. Medicare, the federal healthcareprogramforretiredpeople, coversmosthealthcarecostsandabout 75 percentof thecostof prescriptiondrugs.
Theothergovernmenthealthcareprogramis Medicaid, whichservespoorpeo-
ple who otherwise would have nohealthcare. Medicaidis administered through the stateswithsubstantial funding fromthefederal government. Although Medicaidisan entitlement, stateshaveconsiderablediscretionovertheprogram. Eachstate(1) estab- lishesitsowneligibility standards; (2) determinesthetype, amount, duration, and scopeof services; (3) setstherateof paymentforservices; and(4) administersitsown program.57 (See Nuts& Bolts 14.4.)
Thevariationinstate Medicaidcoveragemeansthatsomestatescovervirtually all poorpeopleandotherscoverasfew asone-thirdof thoseinneed. Overall, nearly
68.9 million Americansreceivehealthcarethrough Medicaidataprojectedcostof
$528 billion.58 Thefederal governmentreimbursesthestatesfor 63 percentof thecosts ($331 billionin 2015), butthispercentagevariesby therelativetotal personal income inthestates(thatis, poorerstatesgetmoreof theircostsreimbursedthanwealthier states).59 Like Medicare, Medicaidfacesgrowing budgetary pressuresinthecoming years. Anincreasing shareof Medicaid’scostsgoestowardlong-termnursing home carefortheindigentelderly, whichcontinuestogrow asthepopulationages.







NUTS
& BOLTS 14.4

Medicare Coverage
Medicare Premiums for 2016

· Part A (hospital insurance): Most people do not pay Part A premiums because they or a spouse has 40 or more quarters of Medicare-covered employment.
· Part B (medical insurance): $104.90 per month.
· Part D (prescription drugs): Varies by plan, $41 average per month in 2016, plus an additional $13 to $73 a month, depending on income level (95 percent will pay $13 or $33).

Medicare Deductible and Co-insurance Amounts for 2016

· Part A: Medicare pays all covered costs except a deductible of $1,260 during the first 60 days and co-insurance amounts of up to $315 per day for days 61 through 90 of a hospital stay and $630 per day for up to 60 “lifetime reserve days” that can be used at any time during one’s lifetime. No costs beyond 150 days are covered.
· Part B: $147 per year and then a 20 percent co-pay after meeting the $147 deductible.
· Part D: A maximum of $360 per year and then a 25 percent co-pay for the first $3,310 of drugs. The beneficiary then pays 45 to 58 percent of the next $1,540 of drug costs. After a $4,850 out-of-pocket annual limit is reached, Medicare pays 95 percent of the costs of drugs.
Note: Part C, known as Medicare Advantage, is not included here because it is not used nearly as widely as Part A or Part B and its provisions get quite complicated.
Source: Medicare.gov, “Medicare Costs at a Glance,” available at www.medicare.gov (accessed 6/10/16).
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Thelong-termfiscal problemsof Medicareand Medicaidaresevere. Infact, they dwarf Social Security’s problems. The 2016 Medicare Trustees Report estimatesthat Social Security’sunfundedliabilitiesthrough 2090, ortheamountof additional money (beyondthecurrentpayroll tax) requiredtofundall theprogram’scommitments, are
$14.2 trillion, while Medicare has unfunded liabilities of $32.4 trillion.60 Eventhough suchprojectionsdependonassumptionsaboutfutureeconomicperformance, demo- graphic trends, andotheruncertainvariables, the relative differencebetweenthetwo
programsis significant. Medicare’stroublesaremorethantwiceasseriousasthoseof
Social Security!
Anotherstudy estimatesthatby 2046 federal spending onhealthcare, Social Secu- rity, andinterestonthedebtwouldreachabout 21 percentof GDP. Thatis, if thesizeof thefederal governmentstaysarounditshistoric averageof 20 percentof GDPthetwo majorsocial-policy programswouldconstitutenearly all of federal spending thatis notinterestonthedebtby 2046. Thechoicesareclear: eithereverything elsemustbe cutfromthebudget(defense, education, transportation), healthcarecostsand Social Security mustbereinedin, orthesizeof governmentwill grow. Clearly, thecurrent
trendsarenotsustainable(see Figure 14.6 forabreakdownofspending onhealthcare).
Althoughcomprehensivehealthcarereformhadbeenshotdownrepeatedly before thepassageofthe ACA in 2010, several incremental reformsaddeduptosubstantial change. In 1996, Congresspassedthe Health Insurance Portability and Accountabil- ity Act, whichguaranteed thatpeoplecouldnotbedeniedhealthcarecoverage when
they switchedjobs. Medicaidwasexpandedin 1997 toprovidehealthcareforchildren infamiliesthatmaketoomuchtoqualify for Medicaidbutnotenoughtobuy private insurancefortheirchildren(incomesthatarenomorethandoublethepoverty level). By 2015, morethan 8.4 millionchildrenwereenrolledintheprogram(and 36.8 mil- lionadditional childrenarecoveredby Medicaid).61 Underthe Bushadministration, Congresspassedlimitedtax-freehealthsavingsaccountsthatmay beusedforpaying routine out-of-pocket healthcareexpensesorsaving formoresubstantial, unexpected
health carecosts. Also, Medicare’s prescription drug planwentintoeffectin 2006.
Despitethesereforms, however, discontentwiththesystemcontinued.
President Obama’sprimary focuswhenhetookofficein 2009 wastogettheecon- omy going; however, healsocampaigned on reforming our healthcaresystem—con- trolling costs, providing asclosetouniversal coverageaspossible, andpaying forthe
programwithoutadding tothedeficit. Hisgoal of comprehensivecoveragewasessen-
tial. If insurancecompanieswereforcedtocoverpeoplewithpreexisting conditions withoutamandatethateveryonehaveinsurance, peoplewouldwaituntil they were seriously ill togetcoverage. Healthy peoplehadtobepooledwithsickpeopletospread thecostsofexpensivecare. Thiswasachievedby requiring businesseswithmorethan 50 employeestoprovidecoverageandindividuals not coveredby employerstopur- chaseinsurancethroughstate-regulatedprivatehealthinsuranceexchanges(which were implementedin 2014). Businessesandindividualsthatdidnotcomply withthe
mandatewouldfacefines. However, individualswhocouldnotaffordinsurancewould
receivefederal subsidiesonasliding scale(aformulathatprovidesthebiggestsubsi- diestothepoorestpeopleandsomesupportall theway uptofourtimesthefederal pov- erty rate). Otherfeatures of the law include incentives to computerize medical records, seenasaway toimprovethequality of careby reducing medical mistakesandfacilitat- ing medical evaluationsandresultantcare.
Anothergoal wasthathealthcarehadtopay foritself. Withapricetag of justunder
$1 trillionoverthefirst 10 years, paying forthebill wasachallenge. However, acom- bination of higher Medicaretaxes, anew investmenttax on thewealthy, anexcisetax on insurers for expensive health care plans, new fees for drug companies andhealth
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The unfunded liabilities for Medicare are estimated to be about six times as large as the Social Security shortfall. Yet Congress has a very difficult time acting because any solution involves the politically unpopular combination of tax increases and benefit cuts.
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insurers, andcutsin Medicarereimbursementmeantthatthelaw wouldactually reducethefederal deficitby $143 billionoverthefirstdecade.62
Yet thebattleoverhealthcarereformwasnotoverwhen Obamasignedthebill into law. House Republicans repeatedly attempted to repeal the law. Whilethese efforts were notsuccessful—because Democratsstill controlledthe Senateuntil 2015 and
President Obamawouldhavevetoedany bill of thatkindthatreachedhisdesk—the rollout of the law was very rocky. The national healthcare insurance exchange, Health- care.gov, wassupposedtobeoperational on October 1, 2013, butthesystemrepeatedly crashedduring thefirstseveral monthsof operation, leading tosubstantial delaysand greatfrustrationforthose Americansattempting toenroll. Millionsof poor Americans were notabletogetcoveragewhenthestatesthey livedindeclinedtheoptiontoexpand Medicaid tocovereveryonewhose income was 138 percentof thepoverty line. Because of the bumpy start, President Obama granted about adozenextensions of various deadlines, including enrollment deadlines fortheindividual mandate, theemployer mandate to cover all employees for businesses withbetween 50 and 100 employees (which wasextendeduntil 2016), thehigh-riskpool (which wasintendedtobetempo- rary), andrequiring peoplewhohadpreviously beencoveredby asubstandardinsur- ancepolicy togetinsuranceontheexchange(this, too, wasextendeduntil theendof 2016).63 Anadditional problemisthatnotasmany young healthy peoplehavesigned

upontheexchangesaspredicted. Sosomeinsurancecompanies, suchas Aetnaand United Health, lost significantamountsof money andarepulling outof many states. Thismeanslesscompetitionandrising rates.
President Trumpandthe Republicanleadershipin Congresshavevowedto“repeal andreplace” Obamacare. However, they will facemany challenges. Morethan 22 mil- lionmore Americanshadhealthinsuranceearly in 2016 becauseof thelaw: 13.9 mil- lion Americanswhopreviously didnothavehealthinsurancehavesuccessfully used
theexchangestosignupforinsurance, and 6.1 millionyoung adultshavebeenableto remain on their parents’ health insurance.64 Also, 8.8 millionnew enrolleesarecovered throughtheexpansionof Medicaid.65
But keeping thepopular parts andgetting rid of theunpopular parts (such asthe individual mandate) will betricky. If theinsurancecompaniesmustprovidecoverage for peoplewithpreexisting conditions, butpeoplearenotrequiredtobuy insurance,
thenpeoplewill waituntil they havesomeseriousconditionbeforethey signupfor insurance, whilehealthy peoplewill optout. Thismeansthatrateswill goupfor everyone, making it even more difficulttogetcoverage. While Republicansagreeon repealing Obamacare, no single Republican alternative has universal support within theparty. Most Republicanshavearguedformarket-basedreformsthatwouldintro- duce morecompetitionintothesystemtohelpkeepcostsdownandhealthsavings accounts that wouldbetax deductible. Butthebasic problem has not beenresolvedof
how tomaintaincoverageforthe 22 million peoplewho currently haveinsurance under Obamacare. Criticssay that Medicareismoreefficientthanprivateinsurance, so such reforms will only drive up the overall cost of healthcare. However, Medicare iscur- rently notonasustainablepath, sosomechangeisnecessary.
Income Support and Welfare Welfare isusually thoughtof ascashsupportforpeo- ple who cannot support themselves. However, income support cantakemany forms, including foodstamps, unemploymentinsurance,  Supplemental  Security  Income (SSI), andthe Earned Income Tax Credit (EITC). Moreover, a significant reformof wel- fare occurredin 1996.
The Supplemental Nutrition Assistance Program(SNAP) providesfoodstamps, whichtoday aregovernment-issueddebitcardsthatmay beusedascashtobuygro- ceries. Anyonewhoseincomeislessthan 130 percentof thepoverty level andwhose resourcesdonotexceedspecific levels may qualify forfoodstamps. In 2016, themaxi- mum monthly grossincomeforafamily of fourtoqualify forfoodstampswas$2,628. As theeffectsof therecenteconomic crisis lingeredthrough 2013, thenumberof people using foodstampspeakedatarecordof nearly 47.8 millionin June 2013, withanaver- agemonthly benefitof $133 perperson. Astheeconomy improved, by early 2016 the numbers haddroppedto 44.4 millionand$126 perperson.66
The Federal-State Unemployment Compensation Programwasestablishedin 1935 aspartof the Social Security Act. The U.S. Departmentof Laboroverseestheprogram, butitisadministeredby thestates. Theprogramprovidestemporary andpartial
wage replacement for people who have been laid off andhelpstostabilizetheecon- omy during recessions. States seta broad range inbenefitlevels, minimumamount of income earned, andhoursworked during theperiodleading up to unemployment.
Also, laid-off workershavetomakethemselves“availableforwork.” About 97 percent of all workers are covered by unemployment insurance, but only about half of theeli- gibleunemployedmakeuseof thebenefit. Theregularstateprogramsprovideupto 26 weeks of incomesupport, andthe Federal-State Extended Benefits Programtempo- rarily providesupto 20 additional weeksinstateswithrelatively highunemployment rates. Inthefirstquarterof 2016, 3.7 million Americansfiledclaims(with 14.2 million
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income support
Governmentprogramsthatprovide supporttolow-income Americans, suchaswelfare, foodstamps,
unemploymentcompensation, and the EITC.





















[bookmark: Education Policy][bookmark: _bookmark215]Temporary Assistance for Needy Families (TANF)
Thewelfareprogramthatreplaced AFDC in 1996, eliminating the
entitlementstatusofwelfare, shifting implementationofthepolicy tothe states, andintroducing several new restrictionsonreceiving aid. These changes led to a significant decrease inthenumberof welfarerecipients.

intheprevious 12 months) andtheaverageweekly benefitcheckwas$345, which replaced 33.6 percent of theaverage worker’s previous salary.67
The EITC isoneof themostsuccessful programsforproviding incomesupportfor
theworking poor. Establishedin 1975, theprogramaimstohelppoorpeoplemovefrom welfare towork: itprovidestax creditstothosewho do notearnenoughtopay income taxesandarerelatively poor. It is intendedtooffsettheburdenof Social Security taxes, which all workers pay as part of payroll taxes. In 2016, anindividual could qualify for an EITC if she or he had two children and earned lessthan $44,648, one child and earned less than$39,296, ornochildren andearned less than$14,880; thefiguresareabout
$5,500 higherif theindividualsaremarriedandfiling jointly.68 Thefederal govern- ment provided$66.7 billionin EITCsin 2015 to more than 27.5 millionrecipients, with anaveragemonthly benefitof $200 perrecipient.69
Welfareisstraightcashassistanceforpeoplewhoarenotworking anddonotqual- ify forunemploymentcompensation. Theprimary welfareprogramforthelatterhalf ofthetwentiethcentury was AFDC. Thisprogrambecameincreasingly unpopular
throughthe 1980s, andin 1992 Bill Clintonwasthefirst Democratic presidential nomi- neetocampaignagainstwelfare, promising to“endwelfareasweknow it.”70 President Clintondidnotmakethisthetoppriority of hisfirstyearinofficeandinsteadfocused on health care reform and balancing the budget. Hebegan addressing welfare reform in 1993 by appointing ataskforceontheissue. Whenthe Republicanstookover Con-
gressin 1994, themomentumforreformgrew. Clintonand Congresshaggledoverthe specificsfortwoyearsbutthenagreedonamajorreformcalled Temporary Assistance for Needy Families (TANF).
Thenew law setafive-yearlifetimelimitonwelfarebenefits, requiredsinglemoth- ers with children above age 5 to findwork aftertwoyearsof receiving benefits, required unmarriedmotherswhowereunderage 18 tolivewithanadultandattendschool to getfull benefits, deniedbenefitstodrug userswhowereconvictedof afelony, and limitedpeoplewhowerenotraising childrenandwerebetweentheagesof 18 and 50 to threemonthsof foodstampsinany three-yearperiodinwhichthey werenotworking. Perhaps mostimportant, welfare lost its statusasanentitlementandwouldbeadmin-
isteredby thestateswiththeassistanceof federal blockgrants. In 2006, Congressreau- thorized TANF andrequiredthathalf therecipientsinastate’scaseloadparticipatein workactivitiesforatleast 30 hoursperweek. (Congresshasnotreauthorized TANF since 2010 but has extended the program through annual block grants to states.)
Welfare reformsignificantly reducedthenumberof peopleonwelfare, as
Figure 14.7 shows, butithasbeencriticizedforbeing toohardonthepeoplewhoneed government assistancethemost. Whenthepolicy wasenactedin 1996, two-thirdsof all familiesinpoverty received TANF assistance; in 2014 itwaslessthanone-quarter (23 percent). Criticsalsopointoutthat TANF blockgrantshavenotbeenadjustedfor inflationinmoststatessincethey werefirstcreatedandwereworth 20 percentlessin 2014 thanin 1996.71

Education policy
Educationpolicy is largely thedomainof stateandlocal governments. Forthefirst century of ournation’shistory, thenational governmentplayedvirtually noroleinedu- cation. Oneimportantexceptionwasthe Morrill Actin 1862, alsoknownasthe Land Grant College Act, whichgavelandtoeligiblestatestoestablishcollegesfocusing on practical professions such asagricultureandmechanical arts. More than 75 colleges anduniversitiestoday arelandgrantinstitutions. Thenextmajorforaysby  thefed- eral government intoeducationpolicy camewiththe GIBill of Rightsin 1944, which
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Participation in Means-Tested Programs
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)provided access to higher education for returning World War IIveterans, andthe Ele- mentary and Secondary Education Actof 1965, whichwaspartof President Johnson’s War on Poverty. The Departmentof Educationwascreatedin 1980, signaling thegov- ernment’sinterestinplaying animportantroleineducationpolicy.
A recentdebateconcerning thenational government’sroleineducationpolicy hasfocusedonstandards-basededucationreform: Shouldthenational government
establish standards andimposeaccountability asa way to improve public schools? The No Child Left Behind Actof 2001 requiredyearly statewide standardizedtesting in math and reading. If the test results show thataschool isnot meeting annual academic benchmarks, it losessomefederal funding anditsstudentsmay transfertoanother public school. Criticsarguethatstandardizedtestresultsareapoormeasurementof progress, asschools“teachtothetest” andmanipulateotheraspectsoftheevaluation system. Responding totheseconcernsthatonesizedoesnotfitall, Congressenacted
the Every Student Succeeds Actin 2015. Thenew law maintainsannual testing, but givesstatesmorecontrol oversetting studentperformancetargetsandschool ratings.
President Obama’s Racetothe Topgrantprogramuseda“carrot” ratherthana “stick” approachtoeducational innovation, dedicating $4.35 billiontocompetitive
grantsfrom 2010 to 2013 toencourageschoolstoadoptmorechallenging standardsand bettertoolsof assessment, promotebetterleadershipandmethodsforassessing and rewarding excellent teaching, create better data systems for tracking students’ prog- ress, andobtain stronger commitments for improving theworst-performing schools.

[bookmark: Conclusion][bookmark: _bookmark216]Thesegrantswereaimedatstrengthening thequality of public educationwhile improving accountability.72 Theemphasisonaccountability wascriticizedby both
the Leftandthe Right. Therewasmorebipartisansupportbehind Obama’seffortto expand programstoimproveaccesstohighereducation, suchasincreasing thenumber of Pell Grantrecipientsto 9.3 millionandin 2016 launching anew online“collegescore- card” toprovideobjectiveinformationaboutcollegecostsandquality.
Evenwiththeseeffortsatimposing anational approach, therecanbevariationsin stateandlocal implementationofthenational law. Statesandlocal school districtsare alsoexperimenting withpoliciesaimedatintroducing morecompetitionforpublic schools, including public school choiceandpublicly fundedvouchersforattending pri- vate schools.
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“Why Should
I Care?”


Social Security and Medicare may seem like things you don’t have to worry about for at least 40 years. However, 7.65 percent of every dollar you earn goes to pay for
those programs and, given changes that will almost certainly be made in the next few years, it is important to understand what is at stake. The income inequalities these programs are designed to address have also become a central issue in the past decade. This was especially true in the 2016 presidential campaign as Bernie Sanders thrust the issue onto the national stage and many college students were “feeling the Bern.” While Democrats and Republicans alike agree that steps need to be taken to address inequality and the looming shortfalls related to Social Security and Medicare, they obviously differ in their approaches.





Conclusion
The experiences with social-policy reform illustrate the themes of this book. First, health care reform and repeated efforts to repeal the ACA in the House illustrate the conflictual nature of politics.
Similarly, conflict is natural in many economic-policy decisions, and politics is a part of this process. Any economic policy has winners and losers, and elected leaders must be involved in this process if representative democracy is to have any meaning. This is especially true of the budget process because the redistributive implications of taxing and spending are so clear, but even monetary policy is not insulated from politics. This role for politics is guaranteed by our system of checks and balances: Congress, the president, and to some extent the courts all have a hand in shaping economic policy.
It shouldn’t be surprising when politics enters the economic-policy debate. Elected leaders should be responsive to what their constituents think about the central ques- tions concerning the direction of the economy. The struggles over economic and social policies—especially in Congress—demonstrate that political process matters. Politi- cians’ decisions have a key impact on policy outcomes, and the timing and politics of the policy-making process drive the results. Finally, politics is everywhere: social and economic policies touch every American, and the struggles over reforming these poli- cies are at the core of contemporary American politics.
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Making public policy
Trace the steps through which problems are addressed by government policies. (Pages 405–413)

Summary
Once an issue is recognized and defined as a problem and when the conditions are right, the issue reaches the congressional agenda. Once a policy is in place, its effectiveness and implementation are evaluated in an ongoing process, although very few programs are ultimately terminated.


Key terms


3. States influence policies on 	, but not 	.
a. Social Security; education
b. education; Medicaid
c. Medicaid; education
d. Medicaid; Social Security
e. Medicare; Medicaid

4. The difference between fiscal policy and monetary policy is that fiscal policy is concerned with 	, while monetary policy is concerned with 	.
a. taxing and spending; controlling the money supply and interest rates
b. controlling the money supply and interest rates; taxing and spending
c. controlling the money supply and spending; taxing and interest rates
d. taxing and controlling the money supply; spending and interest rates
e. taxing and interest rates; spending and controlling the money supply

5. The Treasury generally prefers 	interest rates; the Federal Reserve Board generally prefers 		.
a. higher; lower
b. higher; higher
c. lower; lower
d. lower; higher


public policy (p. 405) policy agenda (p. 406) fiscal policy (p. 407) monetary policy (p. 407) budget making (p. 407) United States Trade
Representative (USTR) (p. 410) National Economic Council (NEC) (p. 410)


Practice Quiz Questions
1. What is the policy agenda?

Aid to Families with Dependent Children (AFDC) (p. 411)
Federal Reserve System
(p. 411)
Treasury Department (p. 411)
e. 
stable; lower


Economic policy
Explain the main purposes of government involvement in the economy and how fiscal, monetary, and regulatory policies influence the economy. (Pages 414–428)

Summary
Policy makers’ pursuit of economic goals—such as full employment, stable prices, or growth—is a complex process. Policy makers have a variety of tools at their disposal to help push the economy in their desired direction. The government utilizes fiscal policy, monetary

a. the set of desired policies political leaders view as priorities
b. the set of issues political leaders view as priorities
c. the set of issues that issue groups view as priorities
d. the set of desired policies that issue groups view as priorities
e. the set of desired policies that issue groups and political leaders view as priorities

2. Relative to the private sector, public-sector programs are  	 to evaluate.
a. easier
b. equally easy
c. harder
d. equally as hard
e. not important

policy, and regulation to influence the country’s economic perfor- mance, but the pursuit of one goal often comes at the expense of other economic goals.
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Key terms
full employment (p. 414) economic depression (p. 414) Council of Economic Advisers (CEA) (p. 414)
inflation (p. 414)
deflation (p. 414)
gross domestic product (GDP)
(p. 415)
balanced budget (p. 416) budget deficits (p. 416) Keynesian economics (p. 416) supply-side economics (p. 418)



Practice Quiz Questions
6. The CEA was established 	.



business cycle (p. 418) mandatory spending (p. 418) discretionary spending
(p. 418)
regressive (p. 419)
progressive (p. 419) monetarist theory (p. 421) reserve requirement (p. 422) discount rate (p. 422) federal funds rate (FFR)
(p. 422)
open market operations
(p. 422)
10. 
The “reserve requirement” refers to 	.
a. the interest rates the Fed charges to member banks
b. the rate member banks charge one another on overnight loans
c. the minimum activity level of the Fed’s open market operations
d. the lowest price for government bonds
e. the minimum level of money banks must always have on hand


Social policy
Explain what we mean by social policy, discuss how the national government’s role in social policy has evolved, and analyze the current major areas of social policy. (Pages 428–440)

Summary
“Social policy” is the catchall term for government programs that are designed to achieve a general social goal. While the early federal


a. by the Employment Act of 1946
b. by the Balanced Budget Amendment
c. in Article I of the Constitution
d. in Article III of the Constitution
e. by the Federal Reserve Board

7. Keynesian economics argues that the effects of an economic

government took little responsibility for social welfare, it currently plays a significant role in ensuring the welfare of its people. The most important social programs currently center on the issues of poverty, an aging population, and health care. Unfortunately, the political realities of the system make reforms difficult.


Key terms

recession can be reduced by 	.
a. decreasing government spending
b. increasing government spending
c. increasing income taxes
d. reducing the budget deficit
e. discouraging consumer spending

8. Reducing the federal deficit by cutting spending is difficult because 	.
a. the interest rates are too high

social policy (p. 428)
welfare (p. 428)
New Deal (p. 429)
Great Society (p. 429) ownership society (p. 430) baby-boom generation (p. 431) privatization (p. 433)


Practice Quiz Questions

Medicare (p. 434)
Medicaid (p. 434)
entitlement (p. 434) income support (p. 437) Temporary Assistance for Needy Families (TANF)
(p. 438)

b. the majority of the budget is mandatory spending
c. the majority of the budget is discretionary spending
d. members of Congress put too much pork in budgetary bills
e. large deficits benefit the economy in the long run

9. Regressive taxes, like the payroll tax, mean that compared with the wealthy, poor people spend 	of their income on taxes.
a. slightly less
b. an equal amount
c. more
d. considerably less
e. none
11. 
Social Security was established under the 	program; Medicare was established under the 	program.
a. New Deal; Great Society
b. New Deal; New Deal
c. Great Society; Great Society
d. Great Society; New Deal

12. The principle of the “ownership society” is that 	.
a. the government has responsibility for the people’s social welfare
b. the government has responsibility for the poor’s social welfare
c. the government has responsibility for health care but not education
d. the rich have responsibility for the poor’s social welfare
e. people have responsibility for their own welfare
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13. The primary motivator for social policy is 	.
a. inter-generational equality
b. poverty
c. the deficit
d. care for the elderly
e. gender inequality

14. The primary reason Social Security will be financially strained in the coming years is because 	.
a. it is a pay-as-you-go program
b. its stipends are indexed to inflation
c. it is transitioning to privately held accounts
d. compensation to nonworking spouses is equal to benefits for the working spouses
e. most Americans don’t approve of Social Security

15. In President Obama’s health care plan, why was it essential to guarantee comprehensive coverage?
a. to make sure enough people were paying into the system
b. to pool risk between sick and healthy people
c. to reduce the risks of fraud
d. to prevent individuals from having only one price to pay
e. to win broad political support
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[bookmark: 15. Foreign Policy][bookmark: _bookmark218]Foreign Policy
[image: ]What is America’s role in the world?

Many Americans expect foreign policy to be an area of consensus—that we all hold similar ideas of what our country should be doing outside our borders. As a result many Americans agree with Senator Arthur Vandenberg, who said in 1945, “Politics stops at the water’s edge.” Americans tend to see disagreement over foreign policy as somehow unpatriotic. One of the central goals of this chapter is to demonstrate that simple answers are rare in foreign policy and that conflict over the means and ends of American foreign policy reflects sincere dif- ferences of opinion among elected officials and the public.
The debate over what to do about the terrorist group ISIL (Islamic State of Iraq and the Levant) is a good example. ISIL, an offshoot of the Al Qaeda group that attacked the United States on September 11, 2001, is fighting a bloody con- flict with the Syrian, Iraqi, and Libyan governments, with the goal of establish- ing an Islamic state throughout the Middle East. They have attacked civilians, destroyed civilian neighborhoods and infrastructure, established Sharia law
in the areas they control, beheaded Western journalists and aid workers—and released videos of the executions. Millions of refugees have fled the conflict, cre- ating a huge problem for many European nations. Many Western states, along with America’s allies in the Middle East, worry that ISIL might launch terrorist attacks throughout the world and move to overthrow other Middle Eastern states, including oil-rich Saudi Arabia and America’s ally Israel.
To some elected officials in Washington, D.C., these factors add up to a compelling case for U.S. intervention—that America must take steps by itself or with allies to destroy ISIL, using air strikes or even putting “boots on the ground.” During the 2016 presidential campaign, for example, Donald Trump promised a more aggressive military effort against ISIL, combined with increased cooperation with Russia and the Syrian dictator Bashar al-Assad. Although polls show some support for intervention (particularly if ground forces are not involved), some opponents argue that the United States has no responsibility to bear the cost of dealing with these conflicts, while others question whether intervention would have much chance of succeeding. Just
 (
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CHAPTER GOALS
Describe the major approaches to understanding foreign policy and trace how America’s role in the world has evolved.
pages 446–453

Explain how the various branches of government shape foreign policy.
pages 454–461

Examine the ways American foreign policy is implemented. pages 462–466

Analyze several major areas of foreign policy and why they are often controversial.
pages 466–472












Foreign policy is full of controversial questions. For example, should America provide air strikes against militant groups such as ISIL (pictured here)? Should America’s ground forces be deployed against these groups? Debate over these issues intensified during the 2016 election as Republican Donald Trump’s campaign emphasized criticisms of the Obama administration’s foreign policy.

[bookmark: What Is Foreign Policy? ][bookmark: Foreign Policy Principles and Perspectiv][bookmark: _bookmark219]that intervention in the Syrian civil war (whether in concert with Russia or not) would lead to a peaceful, democratic Syria.
This example demonstrates that we should expect disagreement over America’s foreign policy. And we should not be surprised when these disagreements occur in gov- ernment, even between civilians and military personnel. Though we will return to the case of ISIL and the Syrian civil war throughout the chapter, we could just as easily focus on the debate over how to deal with the Zika virus to illustrate the causes and conse- quences of these conflicts.
This chapter will show how other areas of foreign policy are beset with conflict—and how making and executing policy often require actors to compromise on their differ- ences. Our discussion will also highlight how America’s foreign and domestic policies are increasingly intertwined. Consider the state of America’s economy. Over the last generation, American politicians have approved numerous treaties that reduced tariffs on imports and exports, thereby generating enormous profits for some American companies. However, trade liberalization has hurt companies that could not respond
to increased foreign competition, such as the financially troubled American auto pro- ducers that have required substantial federal aid just to stay in business. Many of their workers have been laid off or have taken buyouts to quit their jobs or retire early rather than face an uncertain future of layoffs and wage cuts.
Examples of national unity in foreign policy are actually quite rare. Even after the September 11 attacks, the initial surge of unity and common purpose dissolved into debate over the specifics of America’s response—from the initial decisions to invade Afghanistan and Iraq to contemporary debates over how best to fight the ongoing threat of terrorist attacks. This conflict is nothing new. Throughout American history, there have been many disagreements over foreign policy issues, from whether
and how to use military force or form alliances to questions about foreign trade agreements and human rights policies. Although these debates often have political consequences, with positions sometimes taken for political gain, in the main they reflect sincere differences of opinion; in this sense, foreign policy closely resembles domestic policy.
So, who gets to decide America’s foreign policy? How is foreign policy made?
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WORLD HAS EVOLVED

foreign policy
Governmentactionsthataffect countries, corporations, groups, orindividualsoutside America’s borders.

What is foreign policy?
 (
DESCRIBE THE MAJOR 
APPROACHES TO 
UNDERSTANDING FOREIGN 
POLICY AND TRACE HOW AMERICA’S ROLE IN THE
)Foreign policy encompasses government actions involving countries, corporations, groups, andindividualsthatlieoutside America’sborders. Foreignpolicy includes military operations, economic interactions, humanrightspolicies, environmental agreements, foreignaid, democracy assistance, interventionsincivil warsandother conflicts, andinternational effortstolimitweaponsof massdestruction(WMDs), including nuclearweapons.


Foreign policy principles and perspectives
Foreign policy actionsareoftenrootedingeneral principlesorrulesthatguidepeo- ple intheirdecision making. These principles andrulescapture thedecision to act,
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)whether America actsalone or with other nations, andthemotivations foractions. (See Nuts& Bolts 15.1 forasummary oftheseguiding principles.)
Should We Act Alone? Unilateral action occurswhenonecountry doessomething on its own, without coordinating with other countries. For example, some U.S. antiter- rorismoperationsunderboth President George W. Bushand President Barack Obama, particularly in Pakistan,  havebeenundertakenwithout  any  consultationwithornotice to U.S. allies—noteventhe Pakistanis.1 Thistrendwill nodoubtcontnueunder Presi- dent Trump. However, Americanforeignpolicy morecommonly involves multilateral action by the United Statesalongsideothercountriesorinternational organizations such asthe UN. For example, after civil strife broke out in Syriain 2011 the United States, incooperationwiththe UNandseveral othernations, hassoughttoforcethe Syriangovernmenttonegotiatewithrebel forcesandendthecivil wartherepeacefully. Similarly, the United Statesandthe EU workedtogethertocoordinateaidto African
nationstosuccessfully containthe Ebolavirus.

Should We Intervene? A secondimportantdistinctioninforeignpolicyisbetween isolationism and internationalism. Isolationistsbelievethatthe United Statesshould avoid  makingalliancesandagreementswithothernations,  concentrateon   defending our own borders, andletthepeople in other countries work out their problems forthem- selves. Inthecaseofthehumanitariancrisisin Syria, anisolationistmightarguethat
U.S. interventionwouldbefutileorpotentiallycounterproductive, toocostly, orsimply inappropriate—thatitisnot America’sproblemtosolve.2 Aninternationalist, however, would likely arguethatthe United Statesshouldestablishmanyagreementswithother nations andintervene ininternational crises whenever it may beable to help, both becauseofpossibleeconomicandsecuritygainsandbecauseinterveningincivilwars andhelpingtosolvehumanitariancrisesismorallyright. Inthecaseof ISIL, internation- alistswouldataminimumsupport U.S. effortstohelpandprotectthelocalpopulation, either inconcert withother nations oralone ifother nations areunwillingtointervene.3
Are We Only Out for Ourselves? Thethirdmajordistinctioninforeignpolicy makingis between realism and idealism.4 Realistsbelievethatcountriespursuetheir own interests, seeking to increase their economic andmilitary powerandtheirinterna- tionalinfluence. Inapproaching apolicy decision, arealistwouldchoosethepolicy that




unilateral action (national)
Independentactsofforeignpolicy undertakenby anationwithoutthe assistanceorcoordinationof other nations.

multilateral action
Foreign policy carriedoutby anation incoordinationwithothernationsor international organizations.





isolationism
Theideathatacountry shouldrefrain frominvolvementininternational affairs.

internationalism
Theideathatacountry should beinvolvedintheaffairsof other
nations, outof bothself-interestand moral obligation.
realism
Theideathatacountry’sforeign policy decisionsaremotivatedby self- interestandthegoal of gaining more power.
idealism
Theideathatacountry’sforeign policy decisionsarebasedonfactors beyondself-interest, including upholding importantprinciplesor values.






[bookmark: History of American Foreign Policy][bookmark: _bookmark220]nation building
Theuseof acountry’sresources, including themilitary, tohelpcreate democratic institutionsabroadand preventviolenceinothercountries.

constructivism
Theideathatforeignpolicy is shaped by how astate’sleadersdefinethe national interest, ideology, andother factors.

maximizes U.S. military andeconomic powerrelativetothatofotherstates. Idealists, incontrast, believethatstates’ concernsextendbeyondincreasing theirpower,  includ- ing thepromotionof principlessuchasfreedom, liberty, ordemocracy. Foranidealist, upholding these principles should bea primary goal of U.S. foreign policy—for exam- ple, idealistsgenerally believeinhelping nondemocratic nationstransformthemselves intodemocracieswithstrong courtsystems(alsocalled nation building). Constructiv- ism offersanalternativetobothpositions, arguing thatstateactionsareshapedby how leaders interpreteventsfortheircitizens.
Thesetermsareusedofteninforeignpolicy debatesbecausethey offerconvenient ways to summarize themotivations behind policy decisions. Thatishow weusethe terms inthis chapter, but in reality none of them provides afully accurate definition ofwhatmotivatesnationsorindividuals. Asthequotebelow from President Barack Obama illustrates, no one isa realist or anidealist all thetime. For example, Obama’s
support for intervention inthe Libyan civil war was squarely idealist initsmotivation— done withthehopethatdissidentelementsin Libyacouldunitetobuildastabledemoc- racy. Conversely, Obama’s reluctance to undertakea large-scale operation in Syriaisa classic example of realism: while the situation was ahuman rightscatastrophe, it put no fundamental Americaninterestsatstake.
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When the United States acts multilaterally in foreign policy, it often works through organizations such as the UN. Here, President Barack Obama addresses a session of the UN General Assembly. @UN #UnitedNations
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You take the victories where you can. You make things a little bit better rather than a little
bit worse. And that’s in no way a concession to this idea that
America is withdrawing or there’s not much we can do. It’s just a realistic assessment of how the world works.
—President Barack Obama
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History of American foreign policy
Inthissection, wereview theevolutionof Americanforeignpolicy. Ouraimistoillus- tratethetypesof choices Americanpoliticiansface, how thesepolicy optionshave changed over time, andthe lack of agreement among American politiciansabout how to resolve these issues.
The Founding to World War I Until America’sentry into World War I in 1917,
Americanforeignpolicy waslargely isolationist. Isolationismmadesenseduring
thisperiodforseveral reasons: America’sdistancefrom Europereducedthepoten-
tial forinternational economic interactions, loweredthelevel of military threat, and gave early America room to expand without conflicting with Europeannations.5 The

Monroe Doctrine, established by President James Monroein 1823, stated that America wouldremainneutral inwarsinvolving Europeannationsandthatthe United States expected thesenationstostoptrying tocolonizeoroccupy areasin Northand South
America.6 During thistime, Americaexpandedby purchasing landfromothercoun- tries(itaddedmuchofthe Midwestthroughthe Louisiana Purchase) andby annexing land aftermilitary conflicts(itacquiredalargesectionof the Southwestfrom Mexico following the Mexican-American War).
America’sforeignpolicy wasnevercompletely isolationist, however, eveninthe early years. The navy was deployed on many occasions to protect U.S. ships andciti- zens, and Americahadcoloniesfarbeyonditsborders. Americaalsobuiltthe Panama Canal, leasing landfrom Panamaintheprocess, andsenttroopsintoconflictsin Nica- ragua and other Central American countries. Moreover, America maintained signifi- canttrading relationshipswithnationsin Europeandelsewhere.
Still, America’sinvolvementin World War I (1914–1918) markedasharpdeparture inforeignpolicy, bothinthenation’sparticipationinaninternational allianceandin
thepresident’swillingnesstocontinuetheseactivitiesaftertheconflict.7 Withthewar almostover, President Woodrow Wilsonofferedapeaceplan, the Fourteen Points, which proposed (1) reshaping theborders of European countries in order to mitigate
futureconflict,(2) taking measurestoencouragefreetradeanddemocracy, and(3) establishing aninternational organization thatwould prevent future conflicts.8 Amer- ican diplomats participated inthe negotiations that culminated inthe Treaty of Ver- sailles, whichofficially endedthewar.9 Thetreaty createdthe Leagueof Nations, an organization similar to themodern UN, but the U.S. Senate rejected thetreaty, withthe result thatthe United Statesnever joined the League of Nations.10
The Rise of Internationalism A great transition in American foreign policy occurredduring World War II (1939–1945). The United Statesdidnotbecomedirectly involvedintheconflictuntil December 8, 1941, declaring waron Japantheday after Japanese airattackson Pearl Harborin Hawaii and Americanbasesinthe Philippines. Germany subsequently declaredwaronthe United Stateson December 11. However, priortothe United States’ official involvement, the U.S. military hadbeensupplying Great Britain anditsallies witharms, ships, and other supplies in return for payments andlong-termleaseson Britishmilitary basesthroughouttheworld. (All theseactions hadnarrowly escapedacongressional veto—yetanotherillustrationthatmaking for- eign policy isconflictual.)
During World War II, the Allied Powers—the United States, Great Britain, the Soviet Union, andothercountries—fought asaformal alliance, making jointplansandshar- ing military hardwareandintelligence. After World War II, however, Americanpoliti- ciansandscholarsfeltthatthe United Statesshouldbeacentral actorinworldaffairs. Thisnew policy wasjustifiedonthebasisof realistarguments, suchastheneedtodeter futureconflictsandthedesireforeconomic benefitsthroughtradewithothernations.11 Yet idealistsarguedforthesamepoliciesonthegroundsthat Americahadamoral obli- gation to preserve world peace.12 However, thenation’sshifttowardinternationalism only increased theamount of conflict in Americanforeignpolicy, asactorsdisagreed on where the United States should getinvolved; what thegoals should be; whether interventionshouldinvolvemilitary force, foreignaid, diplomacy, orsomeotherpolicy tool; and whether the United States should actalone or in concert with other nations.
The Cold War Soonafter World War IIended, the Cold War (1945–1991) beganasthe victorious   Alliesdisagreedoverthereconstructionof   Germany   andthereformation of Eastern European countries that Germany had occupied during the war. Ina 1946 speech, former British prime minister Winston Churchill referred to an“iron curtain”

Monroe Doctrine
The Americanpolicy, initiatedunder President James Monroein 1823, stating thatthe United Stateswould remainneutral inconflictsbetween Europeannationsandthatthese nationsshouldstopcolonizing or occupying areasof Northand South America.










































Cold War
Theperiodof tensionandarms competitionbetweenthe United Statesandthe Soviet Unionthat lastedfrom 1945 until 1991.
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[image: ]The Marshall Plan, which helped European nations rebuild their economies after World War II, was part of America’s strategy to build alliances against the Soviet Union.
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containment
An importantfeatureof American Cold Warpolicy inwhichthe United Statesuseddiplomatic, economic, andmilitary strategiesinaneffort topreventthe Soviet Unionfrom expanding its influence.




















mutually assured destruction
Theideathattwonationsthatpossess largestoresof nuclearweapons—like the United Statesandthe Soviet Union during the Cold War—would bothbeannihilatedinany nuclear exchange, thusmaking itunlikely
thateithercountry wouldlauncha
firstattack.

thathadsplit Easternand Western Europe, leaving the Eastunder Sovietdomination withfew political freedoms.13 The Americandiplomat George F. Kennanarguedfor
containment—that Americashouldusediplomatic, economic, andmilitary meansto
prevent the Soviet Unionfrom expanding theset of countries thatit controlled or was alliedwith.14 Thisideaservedasaguiding principlefor Americanforeignpolicy over thenextgeneration.15
During thisperiod, the United Statesimplementedseveral measurestobuildand strengthen alliances againstthe Soviet threat. Thefirstwasthe Marshall Plan, aseries of aidanddevelopment programs enacted inthe late 1940s to restore the economies of Western Europeancountriesthathadbeendevastatedduring World War II.16 Inaddi- tion, the United Stateswasinstrumental intheformationof the World Bankandthe
IMF, aswell asotherinternationaltradeagreements.
The United Statesalsoformedallianceswithothercountries, including NATOin 1949. Thegoal of thesealliancesandorganizationswascollectivesecurity, basedon
theprinciplethat“anattackagainstoneisanattackagainstall.”17 Theaimwastodeter Sovietattacksthroughouttheworldby formalizing America’scommitmenttodefend its allies. Of course, the Sovietsformedtheirownalliances, mostnotably the Warsaw Pactwithnationsin Eastern Europe.18
Onanotherfrontthe United Stateswasbehindthe 1945 creationof the UN, aninter- national organizationwiththegoal of preventing warsby facilitating negotiations betweencombatantsand, if necessary, by sending military forcesfrommemberstates to stop conflicts. Otheraspectsof the UN’srolehaveincludedadministering relief effortsforrefugees, undertaking developmentefforts, codifying international law, and publicizing and condemning human rightsviolations.
Clearly, thegoal ofcontainmentinfluencedeveryaspectof Americanforeign policy after World War II.19 Americamaintainedlargemilitary forces, beginningits firstpeacetimedraftinthe 1950sandbuildingupalargestoreofnuclearweapons. Theseweaponswereintendedtodeterwarwiththe Soviet Unionthroughthethreatof mutually assured destruction—theideathatevenifthe Soviet Unionunleashedan all-outnuclearassaultonthe United Statesenough Americanweaponswouldremain
intacttodeliverasimilarly devastatingcounterattack. Aspartofthiseffort, throughout muchofthemid-twentiethcentury the United Statesstationedhundredsofthousands of troops in Western Europe andelsewhere to deter the Soviet threat. Yetin 1962, war nearly brokeoutduringthe Cubanmissilecrisis, whenthe Sovietstriedtositenuclear

missilesin Cuba—withinstrikingrangeofthe United States. However, theissuewas defused by a Sovietwithdrawal inthefaceofan Americannaval blockade of Cubaanda secret Americanpromisetowithdrawsimilarmissilesfrom Turkey inreturn.
Intheearly 1960s, Americaalsobecameinvolvedintheconflictin Vietnam, believing that North Vietnam’sdrivetotakeover South Vietnamwaspartof the Soviet Union’s planforworld domination.20 A populartheory atthetimeheldthatif the United Statesdidnotpreventthefall of South Vietnamthenextstepwouldbea Soviet-backed conflictinthe Philippines, in Australia, orintheterritory of someother Americanally. However, theconflictbetween Northand South Vietnamwasacivil warratherthanan international event.21 Althoughthe North Vietnameseaccepted Sovietsupport, they didnottakeordersfromthe Soviets.
Beginningintheearly 1970s, President Richard Nixonandhis National Security Advisor, Henry Kissinger, beganaprocessof détente withthe Soviet Union. This involvedaseriesof negotiationsandcultural exchangesdesignedtoreducetensions andpromotecooperation.22 Theseeffortsculminatedinthe 1972 Strategic Arms Lim- itation Treaty (SALTI), whichlimited thegrowthof U.S. and Sovietmissileforces.23
At thesametime, the Arabnations’ embargoprohibiting oil shipmentsto Western nations after the 1973 Arab-Israeli war was a reminder that containment of the Soviet Union couldnotbe America’sonly foreignpolicy priority. Tensionsoveroil increased againwhenthe Organizationof the Petroleum Exporting Countries(OPEC) raised pricesin 1979. Botheventscontributedtoarecessionin Americaandtheelectoral defeats of twoincumbentpresidents: Gerald Fordin 1976 and Jimmy Carterin 1980.
After the Cold War: Human Rights, Trade, Terrorism, and Other Concerns In 1991, the Soviet Unionsplinteredinto 15 countries, effectively ending the Cold War. Theendof thisconflict, along withthegrowing numberof democraciesworldwideand thedevelopmentofdemocratic peacetheories(whicharguethatdemocracieswill not fightotherdemocracies), suggestedtosomeobserversthatmilitary conflictswould becomemuchrarer, sothatotherconcernswouldmorestrongly influence America’s foreignpolicy.24 Eventsearly inthepost–Cold Wareraseemedtosupportthisthesis.
For example, humanrightsbecameamoreimportantforeignpolicy topic25 andthe United Statesbecameinvolved inhumanitarianrelief andnation-building effortsin Somalia, Bosnia, and Kosovo. Moreover, aseriesofagreements, including the North American Free Trade Agreement(NAFTA) in 1994 andtheformationof the World
Trade Organization(WTO) in 1995, loweredtariffsthroughouttheworld. Thesedevel- opments are consistent withtheidea of softpower, that America can have influence over other nations through increased economic interactions andcultural ties rather thantheuseof military force.26
However, newsecuritythreatsemergedintheformofterroristgroups, mostnotably Al Qaeda, ledby Osamabin Laden. Al Qaedaorganizedseveralattackson Americans, includingthebombingof U.S. embassiesin Tanzaniaand Kenyain 1998 andanattack on an American warship in 2000. Thencametheattacks of September 11, 2001. Some analystsandpoliticians, including President George W. Bush, describedtheseattacks aspartofaworldwide“clashofcivilizations” oraglobalwaronterrorism, pittingthe secular, open Westagainstradical Islam.27 Aftertheattacks, President George W. Bush
announcedanew U.S. policy, the Bush Doctrine, or thedoctrine of preemption, whereby
the United Stateswouldnotwaituntilafteranattacktorespondbut, instead, woulduse militaryforcetoeliminatepotentialthreatsbeforetheycouldbeputinmotion. This policychangewasintendedtopreventanother September 11 attack, asthequotefrom Bush’s National Security Advisorandsecretary of state Condoleezza Rice illustrates.
Inseveral respects, Barack Obama’spresidency representedasharpreversal of many Bush-erapolicies. Obamahasemphasizedimproving foreignperceptionsof












détente
An approachtoforeignpolicy in whichcultural exchangesand negotiationsareusedtoreduce tensionsbetweenrival nations, such asbetweenthe United Statesandthe Soviet Unionduring the 1970s.
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We don’t want the smoking gun to be a mushroom cloud.
—Secretary of State Condoleezza Rice


Bush Doctrine
Theforeignpolicy of President George W. Bush, underwhichthe United States wouldusemilitary force preemptively againstthreatsto its national security.

[image: ]



[image: ]


The Al Qaeda terrorist organization headed by Osama bin Laden was the driving force behind many terrorist attacks on Americans, including the 2001 attacks on the World Trade Center and the Pentagon. In 2011 American forces killed bin Laden, but the group, along with newer organizations such as ISIL, remains a significant threat.


“Why Should
I Care?”

Americaand Americansandavoiding unilateral actioninfavorof multilateral coali- tions. The U.S.-ledinterventionagainst ISIL is typical of thisnew approach. However,
many of Obama’s policies in regard to the War on Terror, such ashisemphasis on drone attacks (seethe Takea Standfeature inthischapter), werequitesimilartothose estab- lishedby the Bushadministration. Andinthecaseof morerecentevents, suchasthe Syriancivil war, the ISIL conflict, or Russia’sconflictwith Ukraine, therearenoclear differencesbetweenthe Obamaadministration’sresponseandpoliciesthatwould havebeenchosenby the Bushadministration. Donald Trumppromisedsignificant changesin U.S. foreignpolicy, buttheconstraintsandcostsdiscussedthroughoutthis chapter arelikely to limitthe changes thatactually occur.


Maybe you don’t care about foreign policy—although as we discuss throughout this chapter, you probably should, as America’s security and its economic well-being hinge on its foreign policy choices. Making sense of America’s foreign policy (or deciding where you stand on foreign policy questions) requires you to know some history and some basic terminology. History helps you to understand America’s place in the world and how different issues came about. Knowing the basic terminology used in foreign affairs helps you to understand what politicians and pundits are talking about when they discuss foreign policy issues.

TAKE
A STAND
Should America Carry
Out Drone Attacks against Terrorists?
One of the elements of President Barack Obama’s strategy to fight terrorist groups was the increased use of drones— small, pilotless aircraft that fly into foreign airspace, monitor the activities of terror suspects on the ground, and launch missiles against these targets. Over the last several years, drone attacks in countries such as Afghanistan, Yemen, and Pakistan have decimated the leadership and infrastructure of terrorist groups and inflicted significant casualties on lower-level fighters. Drones also played a key role in iden- tifying the safe house in Pakistan where Al Qaeda leader Osama bin Laden was located, making possible the attack that resulted in bin Laden’s death in 2011. However, the use of drones by American forces continues to be highly controver- sial inside the United States and throughout the world.

Drones are an effective tool.
Drone attacks allow the United States to combat terrorists throughout the world without putting American troops at risk. Drone attacks are also less expensive than conventional forces. For example, rather than sending a special operations unit across the world to attack a target in the Middle East, American crews working at a base in Nevada can remotely control drones launched from a secure base in Saudi Arabia. Because drones have no crew, they can be small and quiet and stay in the air for long periods of time, making a surprise attack more feasible. Even if an attack is not being planned, drones allow the United States to monitor suspected terror- ists and deter future operations.
Describing drones as a tool also highlights their similarity to other examples of military force. How different is it if a terrorist camp is attacked by a drone rather than U.S. ground troops? Any argument against drones (the danger of civilian casualties or that terrorists can publicize the attack as a way of galvanizing public opposition to the U.S. strategy) can be applied just as well to other ways the United States might attack terrorists.

Drones bring risks, and negatively affect decision making.
Some people foresee that the very advantages ascribed to drones—that they are relatively inexpensive and require no human pilots—could likely lead decision makers to use
drones more quickly than they might conventional weapons.















The use of drones is controversial. Here, a protester in Yemen holds a sign denouncing the practice.


In a similar vein, there are those who believe that drones remove the personal element from warfare, making it easier to disregard the moral implications of an attack.
Moreover, at least up to now, drone strikes have occurred with little congressional oversight or approval. As we dis- cussed in Chapter 11, Congress has the power to limit military operations—but doing so in the case of drones would be difficult because most of these operations are carried out
in secret. How could members stop an operation they didn’t know about until after it occurred?
While mistakes are possible in any military operation, drone attacks involve special risks. Because drone operators view their targets through long-range cameras mounted on the drones, the chances of civilian casualties or other collat- eral damage are probably higher than with Special Forces units who carry out their attacks at short range.
The problem for decision makers is this: prohibiting drone attacks on suspected terrorists does not mean that these individuals and organizations will go scot-free; most of these operations will instead be carried out by American armed forces, with the risk that some of these troops will be wounded, killed, or taken hostage. Should decision makers use drones or send in the troops?

take a stand
1. If you were writing a letter to your member of Congress about the use of drones, what position would you take? What arguments would you use to support your position?

2. If you favor the use of drones, are there situations where we shouldn’t use them? If you oppose them, are there situations where drones have advantages over traditional troops?
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We beginwiththepresidentandtheexecutivebranch, andthenweconsider Congress, thecourts, and, finally, othergroupsandindividualsoutsidethegovernment. Nuts& Bolts 15.2 summarizestheforeignpolicy powersof thetwomostimportantactors, the president and Congress.
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National Security Council (NSC)
Withinthe EOP, anagency that advises thepresident on matters of foreignpolicy.


The president and the executive branch
Thepresidentisthedominantactorin Americanforeignpolicy.28 Working withstaff, thepresidentcannegotiatetreatiesorexecutiveagreementswithothernations,
change policy through executive orders or findings, mobilizepublic opiniontoprompt action by Congress, andshapeforeignpolicy by appointing peopletoagencies and departments thatadministerthesepolicies(see Chapter 11). Thepresident alsoserves ascommanderinchief of America’sarmedforces.
Withinthe Executive Officeof the President, theprincipal foreignpolicy agency is the National Security Council (NSC), whichdevelopsforeignpolicy optionsandpres- ents them tothepresident. The EOPalsoincludesthe Officeof the United States Trade Representative, whichfocusesontariffsandtradedisputes; thepresident’s Foreign Intelligence Advisory Board, agroupofacademics, politicians, andformergovernment officialswhoadvisethepresident; andthe Officeof Managementand Budget, which preparesthepresident’sannual budgetproposalsforfederal agenciesanddepart- ments, including thosewithforeignpolicy responsibilities.
The Department of State Theprincipalforeignpolicydepartmentintheexecutive branch isthe Department of State. Itshead, thesecretary of state, actsastheofficial spokesperson for the United States inforeign relations andisanimportant adviser to the president. Asidefromseniorstaffsuchasthesecretaryofstate, whoisnominatedbythe president and confirmed bythe Senate, State Departmentpersonnelaregenerallycareer civilservantswhoremainintheirpositionsevenafteranewpresidenttakesoffice.
State Departmentofficialsoperate U.S. embassiesabroadandinteractextensively withtheleadersof othercountries; they alsoofferexpertiseonthepolitics, economics, andculturesof othernations. Therearemany differentofficesandworking groupsin
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)the State Department, frompeoplewhodeal withtreatiestocoordinatorsof interna- tional aid, armscontrol, orassistanceforrefugees.

The Department of Defense The Departmentof Defensecarriesoutmilitary actions asorderedby civilianauthorities, ranging fromfull-scalewarssuchasthosein Iraqand   Afghanistantosmalleroperationssuchastheongoing   droneattacksagainst Al Qaedaand ISIL forcesthroughoutthe Middle Eastorsending shipsandaircraftto monitor a North Korean attempt tolaunchasatellite intoorbit.
Themilitary’sroleinforeignpolicy isnotlimitedtousesof force. Military personnel alsodeliverhumanitarianaidandhelp Americancitizensevacuatefromareasof con- flict. Forexample, U.S. Navy shipsandhelicoptersdeliveredrelief aidto Haiti afterthe 2010 earthquake andwounded Haitians were airlifted to military ships andfacilities in the United Statesformedical treatment. Moreover, the Americanmilitary advisesand trainsarmedforcesinothercountries, including hotspotssuchas Syria, Somalia, and Yemen, andseniormilitary personnel sometimesserveasconsultantsduring foreign policy debates.
Theoverridingprincipleof America’smilitaryistheconceptof civilian control—the
idea thatmilitarypersonneldonotformulatepolicybut, rather, implementdirectives fromtheircivilianleadersintheexecutivebranch(thepresidentandseniorleadersin the Defense Department) and Congress. Ingeneral, thenormisthatdisagreements betweentheciviliansandthemilitaryareacceptedaslongas(1) they arekeptprivate
and(2) militaryleaderscarryoutwithouthesitationtheorderstheyareultimatelygiven.



DID YOU KNOW?
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)In 2015, Americanmilitarypersonnel actedasadvisersortrainersin



countries.
Source: State Departmentreport




civilian control
Theideathatmilitary leadersdonot formulate military policy butrather implementdirectivesfromcivilian leaders.
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The Department of Homeland Security The Departmentof Homeland Security was formed after the September 11 attacks by combining the Coast Guard, the Trans- portation Security Administration, the Border Patrol, andseveral otheragencies. The department’s responsibilitiesaretosecure America’sborders, prevent futureterrorist attacks, andcoordinate intelligence gathering. Onthe one hand, Homeland Security’s record isexemplary: there has notbeena major terrorist attack on American soil since September 11, 2001. Ontheother, thereisconcernthatmany Homeland Security poli- cies(suchasrequiring extensivescreening forall airlinepassengers) imposelargesoci- etal costswhilehaving amarginal impactonsafety.29
Intelligence Agencies Agenciessuchasthe CIA and NSA areprimarily responsi- ble for governmentintelligence gathering. Most of theirwork consists of gathering
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Diplomacy often involves protracted negotiations and many participants. The nuclear deal with Iran was negotiated by the government of Iran and representatives from China, Russia, the European Union, and the
United States. @TheIranDeal #IranDeal

[bookmark: Congress][bookmark: The Federal Courts][bookmark: _bookmark222]informationfrompublic orsemipublic sources, suchasdataonindustrial outputs. However, theseagenciesalsoundertakecovertoperationstoacquireintelligence, use satellites and other technology to monitor communications, or even attack individuals, othernations, ororganizations. The Directorof National Intelligenceinthe EOPleads andcoordinatestheactivitiesof thevariousintelligenceagencies.

Congress
Althoughthepresidentdominatesforeignpolicy, several groupswithin Congresspar- ticipateinmaking foreignpolicy and Congresscanreverseorthwartany presidential initiatives. The Committeeon Foreign Affairsinthe Houseandthe Foreign Relations Committeeinthe Senateareresponsibleforwriting legislationthatdealswithforeign policy, including setting theannual budgetforagenciesthatcarry outthosepolicies. Thesecommitteesalsoholdhearingsinwhichthey posequestionstoforeignpolicy experts frominsideandoutsidethegovernment.
Thereisan Intelligence Committeeinboththe Houseandthe Senate; thesecom- mitteesoverseecovertoperationsandtheactionsof the CIA, the NSA, andsimilar agencies. Currentlaw requiresthepresidenttogive Congress“timely notification” of covertintelligenceoperations.30 Thesearrangementsensurethatsomeoneoutsidethe executive branchknowsaboutsecretoperationsandcanorganizecongressional oppo- sitionif theseactionsaredeemedillegal, immoral, orunwise.
Congressholdsthreetypesof influenceoverforeignpolicy. Thefirstisthepower of the purse. Sincemembers of Congress writeannual budgets for every government department andagency, oneway formemberstoshapeforeignpolicy is toforbid expenditures onactivitiesthatmemberswanttoprevent.
Second, the Senatehasthepowertoapprovetreatiesandconfirmtheappointments of seniormembersof thepresident’sforeignpolicy team—including thesecretariesof state anddefense, the Director of National Intelligence, and America’s ambassador to the UN. Althoughitisrareforsenatorstorejectatreaty oranominee, sometimesthey issuepreemptivewarningsaboutwhatkindsof treatiesthey will acceptor, morecom- monly, neverputtoavoteany treatiesthatmightbevoteddown.
Third, the Constitutiongrants Congressthepowertodeclarewaronothernations. However, aswesaw in Chapter 10, the Constitutiondoesnotsay thatthisdeclaration mustoccurbeforehostilitiescanbeginorwhetherthedeclarationisnecessary atall. Inanattempttocodify war-making powers, in 1973 Congressadoptedthe War Powers Resolution, althoughthequestionof whichbranchof thegovernmentultimately con- trols America’sarmedforcesremainscontroversial.
Ofcourse, membersof Congressalwayshavethepowertoblockapresident’sforeign policy initiatives, butdoing sorequiresenacting alaw withenoughvotestooverridea presidential veto(oftenanimpossibletask). Inthedebateoverfunding forthe Iraq War, in 2007 the Houseand Senatepassedafundingresolutionthatincludedawithdrawal
timelinefor U.S. troops, butitwasapprovedby amarginofonly afew votesineach chamber. After President George W. Bush vetoed the resolution, thetwohouses passed anew funding resolution without these restrictions. The How It Works graphic illus-
tratesthebasicpowersof Congressandthepresidentwhenitcomestomilitary conflict.

The federal courts
Thefederal courts, including the Supreme Court, weighinonforeignpolicy ques-
tionsthroughjudicial review. Thisinvolvesdetermining whetherlaws, regulations,

[bookmark: Groups outside the Federal Government][bookmark: _bookmark223]andpresidential actionsareconsistentwiththe Constitution. Forexample, aseriesof lower-court and Supreme Courtdecisionsforcedthe Bushadministrationtoreviseits policiesof holding terrorsuspectsindefinitely withoutcharges; therulingsrequired
thatthesuspectsbechargedwithcrimesandtriedonthosecharges. Althoughthe courtscanreversepresidential actions, it isworthnoting thatthesetrialsoccurredonly afterseveral casesspentyearsproceeding throughthejudicial system. During that
time, theadministration’spolicy remainedinplace.31 Evenattheendof 2016, dozensof suspectsremainedimprisonedinafederal facility in Guantánamo, Cuba, yearsafter
they wereinitially detained, withnotrial dateinsight.


Groups outside the federal government
A variety of individuals, groups, andforces outside of governmentinfluenceforeign policy. Thesemay beinterestgroups; themedia; public opinion; aswell asintergovern- mental, nongovernmental, andinternational organizations.
Interest Groups Interestgroupsareorganizationsthatwork toconvinceelected officialsandbureaucratstoimplementpolicy changesinlinewiththegroup’sgoals. A diverseset of groups and organizations lobby government over foreign policy.32 For example, during thecongressional debateinthesummerof 2015 overtheagreement with Iranregarding itsnuclearweaponsprogram, the American-Israel Public Affairs Committee(AIPAC), oneof themostpowerful interestgroupsin Washington, led oppositiontothedeal. President Obamaandacoalitionofsmallergroups(includ- ing J Street, anotherpro-Israel lobbying organizationthatoftenopposes AIPAC on
issuesrelatedto Israel, aswell asgroupsof scientistsandtheleft-leaning organization Moveon.org) lobbied infavorof approval.
Lobbying effortscaneveninvolveforeigngovernments. Inthesecases, lobbying effortscenteroneconomic andmilitary aid, tradedeals, andmoregeneral effortsto improveacountry’simageamong membersof Congressandthebureaucracy. Inthe caseof the Irandeal, Israel’sambassadortothe United Statescalledmany membersof Congresstotry topersuadethemtoopposethedeal.
Sometimesinterestgrouplobbying pitsbusinessinterestsagainstotherconcerns suchasnational security. Forexample, the Chinesegovernmentandoneofitsmajor technology firms, Huawei, havecomplainedthatthe U.S. governmenthasprevented Huawei fromexpanding into U.S. markets, eventhoughitspricesarelower thanthose charged by their U.S. rivals such as Cisco Systems.33 Ciscoandotherfirmsarguethat Huawei shouldbekeptoutof the United Statesbecausethey sell equipmenttothe Chi- nese military thatisusedforspying andcyberattacks. Whilethese chargesmightbe
true(theevidenceisclassified, and Huawei mightnotknow whattheirequipmentis usedfor), it isalsothecasethat U.S. technology firmshavelostmarketshareto Huawei inrecentyears. Raising national security concernsmay justbeaway toforcethefederal government tokeep Huawei outof thelucrative Americanmarket.
Othergroupsfocusonpublicizing international eventsinthehopeof prompting citi- zenstodemandgovernmentaction. Forexample, in 2015 and 2016 religiousgroupsmet withelectedofficialsandworkedtogainpresscoverageof theplightof refugeesfleeing thecivil warin Syria. Atthesametime, major Americanmediaoutletspublishedpho- tos of squalid refugee camps and refugee children who drowned after theboatthey were traveling onsankinthe Mediterranean.
As mentionedin Chapter 9, theimpactof lobbying effortsliketheseishardtodeter- mine. Forexample, although AIPACisapowerful interestgroup, they wereunsuc- cessful intheireffortstodefeattheagreementwith Iran. Andwhile America’sforeign












DID YOU KNOW?
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)foreigngovernmentslobbiedthe legislative orexecutivebranchofthe federal governmentin 2013.
Source: Sunlight Foundation
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[image: ]U.S. politicians and government officials regularly speak at AIPAC events; presidential candidate Hillary Clinton is shown here addressing AIPAC’s annual convention. However, it would be a mistake to conclude that the attention paid to this or other interest groups automatically translates into U.S. government support for the groups’ policy proposals. @AIPAC
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War Powers: Who Controls the Armed Forces?









The President
Has the power to deploy troops
as commander in chief	Under the War Powers Resolution, has to notify
Congress, and the use of force must be terminated within
60 days if Congress does not approve. However, Congress has never voted to terminate military action, and most presidents have argued that the act is unconstitutional.






Armed Forces













Has the power to declare war Congress has not used this power since World War II.

Has the power of the purse Congress can provide or withhold funding for military action.






Congress

How it works: in practice
America’s Role
in Libya’s Civil War

America’s 2011 intervention in the Libyan civil war illustrates how the constitutional allocation
of war powers plays out in practice. Although President Obama had the authority to order American armed forces to participate in the operation, his decision came only after United Nations (UN) action and was subject to congressional control through the power of the purse.

No-fly zone?
[image: ]
March 1: Senate passes nonbinding resolution calling for a no-fly zone over Libya. American and NATO naval forces move into position off Libyan coast.


Let’s meet.
[image: ]
March 18: President Obama meets with senior members of Congress.

No-fly zone!
[image: ]
March 7–14: International leaders and organiza- tions call for no-fly zone.





Meanwhile...
[image: ]
March 19: U.S. and NATO forces begin to carry out air strikes on Libyan ground targets, enforce no-fly zone, and send military supplies to Libyan rebels.

No-fly zone.
[image: ]
March 17:
UN Security Council passes resolution calling for no-fly zone.




Congress
should know.
[image: ]
March 21: President Obama sends letter to Congressional leaders formally
notifying Congress of American involvement in Libyan conflict.
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March 28: President Obama gives speech to nation on Libyan operation.



Nope.

So what do you think?
[image: ]
May 11: President Obama calls on Congress to approve American involvement in Libyan operations.


And we’re out.


Well...
[image: ]
June 15: House Speaker Boehner sends President Obama a letter warning that he would be in violation of War Powers Act unless Congress voted to approve Libyan operations.
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June 24: Approval resolution disapproved in House. However, attempts to cut off funds for operations were
also rejected.

June–November:
Libyan air strikes, no-fly zone, and shipments continue until the Libyan operation ends on November 1, although planning continues for possible drone strikes or special forces attacks.

policy isstrongly pro-Israel (Israel is thelargestrecipientof foreignaid), it is likely that America’sforeignpolicy wouldlargely favor Israel regardlessof AIPAC’sactions.34 Interestgroups’ influenceoverforeignpolicy dependsmainly onthesametwofactors astheirinfluenceoverdomestic policy: groupsholdthemostsway whenfew citizens careaboutthematterandwhentheissueis noncontroversial.
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President Obama’s trip to Vietnam in 2016 illustrates that one type of important foreign policy decision
involves deciding which countries the president should visit and whom he or she should shake hands with while there.
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The Media Television, radio, printmedia, andthe Internetall informthepublic about events in America andelsewhere. However, it isnot clear that evaluations of America’s foreign policy aredrivensolely by thenewsmedia’sdecisionsaboutwhattocoverand how toreportit. Inthe caseof ISIL, there is no doubtthatone highlightof mediacov- erage during 2016 was on the costs andrisks involved withmilitary intervention, and
thedismal prospectsforbuilding astabledemocracy intheregion. Thisperspective reflected thefactsonthegroundduring thattime: adividedinsurgency withsome extreme elements, anddeeptribal andcultural divisionswithinthepopulation.
Public Opinion Foreign policy decisionsarealsosensitivetopublic opinion. Inthe caseof Syrianrefugees, Americanpublic opinionhasconsistently beenopposedto allowing themtoliveinthe United States. (Thisfinding isnotexceptional—inmany other cases, Americans have opposed admission of refugees from political crises.35)
Whiletheseopinionsdidnotdeterthe Obamaadministrationfromproposing toadmit several thousand Syrianrefugees, they likely deterredtheadministrationfrompursu- ing alargerresettlementeffort. Moreover, public oppositiontoadmitting refugeesgave members of Congressastrong incentive tooppose Obama’splan.
Whencitizensarerelatively lessinterestedinforeignpolicy anduninformedabout it, electedofficialscanplacealow priority onresponding topublic opinionandcan insteadpursuetheirownforeignpolicy goals. Forexample, President Obamaordered Americanforcestointerveneinthe Syriancivil warwithairstrikes, armsshipments, andmilitary assistancedespitethefactthatastrong majority of the Americanpublic favored differentpolicies(some Americanswantedamoreaggressiveeffort, while othersfavoreddisengagement).

Intergovernmental Organizations, Nongovernmental Organizations, and International Organizations America’srelationshipwiththerestof theworldis not justaboutgovernmentaction; italsoreflectsactionsonthepartofseveral typesof organizations. For example, members of intergovernmental organizations (IGOs) and nongovernmental organizations (NGOs) provideinformationandhumanitarian assistanceandcarry  outotheractivitiesthatthe  U.S.  governmentisunableorunwill- ing toundertake. IGOsareassociationsof sovereignstates, while NGOsareprivate organizations. Thousands of IGOs and NGOs operate throughout theworld.36
A primary goal of NGOs and IGOs is to promote global economic development and growth. Thus, oneof thelargest IGOs, the World Bank, funds economic development projects worldwide. Another IGO, the International Monetary Fund (IMF), helps countriesmanagebudgetdeficitsandcontrol thevalueof  theircurrencies.  Many NGOs, such asthe Asia Foundation, focus on development ina particular region or  on certain activities.
A secondgoalof NGOsistoprovidehumanitarianrelief. Inthewakeofadisaster such asanearthquakeoraflood, orduringafamineorawar, organizations such as Oxfam Internationalsupplypopulationsincrisiswithbasicnecessities. Othergroups such as Doctors without Borders provide medicalcare to populations threatened by vio- lence, epidemics, ornaturaldisasters. Thesegroupsplayedakeyrole intheresponseto Ebola in Africa. Some NGOs also promote human rights. For example, Amnesty Inter- national spotlights international cases of people jailed fortheirpoliticalbeliefs or held
withouttrialandtheuseofcruelpunishmentssuchasstoning. Amnesty’scampaigns, as well asthoseofother NGOs, arenotalwayssupportiveof U.S. policy. Inrecentyears, for example, Amnestyhascriticizedtherenditionofterrorsuspectsbythe United States.37
Finally, NGOs help builddemocracies. The Open Society Institutefunds efforts to increasemass political participation, strengthenpolitical organizations, andverify
thefairness of elections innew democracies throughouttheworld. The National Dem- ocratic Instituteandthe International Republican Instituteconductsimilaractivities. Bothorganizations, forexample, areworking withgroups incountries suchas Burma, Ukraine, and Pakistanto increasethetransparency of electoral institutions, recruit candidates, andhelp citizensbuildpolitical organizations.
The United States is also amemberof many international organizations. Best
knownis the United Nations (UN), anassembly of ambassadors representing almost all of theworld’s nations thataddresses issues of worldwideconcern. The UN is involvedin economic development, environmental protection, humanitarianrelief, andpeacekeeping efforts. Insidethe UN, the Security Council—agroup of 15 nations (permanentmembers Britain, China, France, Russia, andthe United States, plus 10 rotating nations)—makesthemostimportantdecisions, particularly thoseinvolving UN military missions. The UN General Assembly, inwhicheachnationhas onevote, debates andvotes onotherconcerns.




intergovernmental organizations (IGOs)
Organizationsthatseektocoordinate policy acrossmembernations.

nongovernmental organizations (NGOs)
Groupsoperatedby private institutions(ratherthan governments) topromotegrowth, economic development, andother agendasthroughouttheworld.

World Bank
A nongovernmental organization establishedin 1944 thatprovides financial supportforeconomic development projectsin developing nations.

International Monetary Fund (IMF)
A nongovernmental organization establishedin 1944 tohelpstabilize theinternational monetary system, improveeconomic growth, andaid developing nations.







United Nations (UN)
An international organization madeupof representativesfrom nearly every nation, withamission topromotepeaceandcooperation,
upholdinternational law, andprovide humanitarian aid.
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It may look to you like foreign policy is all about what the president wants. However, for the most part, the same kinds of people (in many cases, the same people) who influence domestic policy choices also shape America’s foreign policy—including elected officials, interest groups, and the public at large. The president is a key player in making foreign policy choices, but he or she is far from being the only voice that matters.

“Why Should
I Care?”
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tariff
A tax leviedonimportedand exported goods.








World Trade Organization (WTO)
Aninternationalorganizationcreated in 1995 tooverseetradeagreements betweennationsby facilitating negotiations andhandling disputes.

most-favored-nation status
A standing awarded to countries with whichthe United Stateshasgood
traderelations, providing thelowest possibletariff rate. WTOmembers mustgiveoneanotherthispreferred status.

The tools of foreign policy
 (
AMERICAN
 
FOREIGN
 
POLICY
 
IS 
IMPLEMENTED
)Now thatweknow thekey playersinforeignpolicy making, whatarethetools and methods theseplayersusetoimplement policy?

Diplomacy
Theprocessof diplomacy involvesusing personal contactandnegotiationswith national leaders and representatives to work out international agreements or persuade othernationstochangetheirbehavior. Sometimestheseeffortsinvolvethethreat
of military action or economic sanctions, or incentivessuchaseconomic assistance orotherformsofaid. The United Statesmay participatedirectly insucheffortsor mediatebetweenpartiesinadispute. Diplomacy hasoftenbeenalimitedbutuse-
ful foreignpolicy tool. Forexample, theeffortsof Americanand Russiandiplomats wereinstrumental inestablishing alimitedcease-firein Syriain 2016 andingetting bothsidestoallow convoyscarrying relief suppliestoenterbesiegedareasof the country.

Trade and economic policies
Foreign policy isalsoaimedatsustaining economic growthinthe United Statesand elsewhere, aswell ascreating foreignmarketsforthegoodsproducedby America’s domestic industries. Figure 15.1 showstotal Americantrade(importsandexports) with other countries over the last 30 years, expressed asapercentage of U.S. GDP(ameasure of the size of the U.S. economy). In recent years, imports andexports have constituted
almost 30 percentof GDP.
The main tools of trade policy are tariffs and trade agreements. A tariff is a tax on the import or export of certain commodities, and a trade agreement sets tariff levels or limits the quantities of particular items that can be imported or exported. The United States International Trade Commission maintains a list of all tariffs in effect.38 By adjusting tariff rates, the government can help or hurt domestic indus- tries: high tariffs on imports help American producers charge lower prices than
foreign competitors can, and low tariffs on exports help American producers sell to overseas markets.
Overthelasttwogenerations, the United Statesandmostothernationshavebeen lowering tariffsandestablishing free-tradezones, whichreflectagreementstoelim- inatetariffsonall importsandexportsamong specific nations. Examplesinclude NAFTA, amultilateral agreementinvolving the United States, Canada, and Mexico; andthe Central America Free Trade Agreement(CAFTA) among the United States, five Central Americannations, andthe Dominican Republic. Otherorganizations, suchasthe World Trade Organization (WTO), facilitatenegotiations overtariffsand provide amechanism for adjudicating casesin which one nation believes thatanother isusing tariffsunfairly. Finally, the United Stateshasgrantedmany othercountries
most-favored-nation status: tariffsonimportstothe United Statesfromthesenations
aresetatthelowestrateplacedonany othernation.
Trade deals are inherently controversial because they almostalways involve win- ners andlosers. Evenif adeal increases overall economic growthinthe United States, some people will be made worse off. Forexample, if a deal makes itpossible foran
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of U.S. economic activity, and the 
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)entrepreneur ina developing nation to sell goods inthe United States at a lowerprice thandomestic suppliers, Americans who buy the goods are betteroff (they pay less for the same product), butthe people who work forthe U.S. suppliers are introuble (their employer may go outof business if they cannotfindanothermarketfortheirprod- ucts). As a result, trade agreements generally splitboth Democratic and Republican party coalitions, withsupporters andopponents on bothsides. Trade deals also play a pivotal role in U.S. elections. One reason for Donald Trump’s victory in 2016 was high support from rural communities (particularly inthe Midwest “Rust Belt”) thathave lostmanufacturing jobs as companies respondedto lowertariffs by moving factories overseas.
Tradeisanimportantpartof foreignpolicy. The United Statescanusefree-trade agreementsandtariffstobargainwithcountriesforconcessionsinnoneconomic pol- icy areasortocement international alliances. One of the reasonswhy America played a central role incrafting the TPP was thegoal of strengthening America’s political and economictieswith Asiannations, asacountertotheincreasedregional economicand military powerof China. Evenif the TPPisneverratified, theseotherforeignpolicy issueswill needtobeaddressed.
Economic policiesarealsousedtothreatenorsanctioncountriesasaway of inducing themtochangetheirbehavior. Forexample, in 2007 the UNSecurity Coun- cil authorized economic sanctions against Iranaimedatforcing thenationtostop enriching uranium, afirststepintheproductionof nuclearweapons.39 Thesesanctions includedfreezing bankaccountsheldby membersof Iran’snuclearteamandbanning armssalestothecountry. Additional sanctionsimposedin 2012 madeitdifficultfor Iraniancitizensandcorporationstodobusinessoutsidetheirnation’sborders. If Iran agreedtostopitsprogram, itwouldreceiveincentivessuchasciviliannuclearreactor technology anddirect talkswiththe United States over various issues. Atthe same time, the United Statesalsodiscouraged Israel fromattacking Iraniannuclearfacil- ities. Thiscombinationof carrotsandsticksledtoongoing negotiationsbetweenthe




















economic sanctions
Penaltiesappliedby onecountry or
groupof countriesonanother, usually intheformof tariffsorothertrade barriers.
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DID YOU KNOW?
 (
<1%
)The United Statesspends



of its annualbudget onforeign aid.
According toonepoll, Americans
onaveragethinkthecountryspends 28 percent.
Source: Kaiser Family Foundation Poll

Iraniansandagroupof nations, including the United Statesandthe EU, andresultedin the 2016 deal inwhich Iranagreedtocurbitsnuclearresearchprogramsand Western nationsagreedtoremoveeconomicsanctions. Thethreatofcontinuedsanctionswas
almostsurely whatbroughtthe Iranianstothenegotiating table.


Foreign aid
Foreign aidcomprises money, products, orservices givento othercountries orthe citizens of thesecountries. Sometimes foreignaidreflects thedesireto providebasic assistanceto satisfy fundamental humanneeds. Forexample, Americanmilitary ships andaircraftareoftenusedtodeliverfoodandmedical supplies tothevictims of earthquakes andothernatural disasters. Foreignaidalso serves to stimulate economic growthinothernations andtofacilitateinternational agreements. For example, thepeacetreaty between Egyptand Israel in 1979 was facilitatedby
America’s agreementto providesubstantial military andeconomic assistanceto bothcountries.40
Figure 15.2 showsthelevel of Americannonmilitary foreignaidin 2015, measured asapercentageof grossnational income(GNI, whichincludes GDPaswell asinvest- ment income fromothercountries) comparedwithsome othernations. Considering theamountof U.S. foreignaidasapercentageof GNIsuggeststhatthe United States givesrelatively little toothercountries. Partof thereasonforthisperceptionliesin
thesizeof the U.S. economy: America’sforeignaidcontributionsarethelargestof any country whenmeasuredintotal dollars, butitalsohasthelargest GNIof any country.

Alliances and treaties
A treaty is anagreementbetweennations to work togetheroneconomic orsecurity issues. Anallianceis anagreementthatcommits nationsto security guarantees, whichareassurances thatonecountry will help anotherif it is attacked. Americais amemberof many international alliances, mostnotably NATO. This alliance was formed by the North Atlantic Treaty after World War II to providecollectivesecu-
rity againstthe Soviet Unionand Warsaw Pactcountries, butafterthe Cold Warthe organization’s missionshiftedto coordinating military forcetowardcommon goals. NATO’s 2011 intervention inthe Libyancivil warwas thefirstinstanceof operations outside Europe. Historically, the United States has paidadisproportionateshareof the costof NATO operations. This policy drew criticism from Donald Trump during the 2016 campaign. Trump arguedthatthe United States shouldstop subsidizing NATO, as its allies hadstrong economies andcouldthereforeaffordto increasetheirmilitary expenditures.
The United Statesisaparty totreatieswithmany countries. 41 Treatiesandalliances enable the United States tocommititself toacourseof action orsignal its intentions
to other nations.42 By joining NATOandstationing troopsin Europe, forexample, the United Statesguaranteedthatif Warsaw Pacttroopsinvaded the West, U.S. forces would bedirectly involvedinthedefenseof Western Europe. Morerecently, when Russianforcesthreatenedtoinvade Ukraineinrecentyears, Americaandits NATO partnerssentaircraft, troops, andshipstocountriesadjacentto Ukrainetosignal their oppositionto Russia’splansandtheirsupportforthe Ukrainiangovernment.
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)Military force
Military forceisafundamental tool of foreignpolicy. America’smilitary forces servethroughouttheworldasadeterrenttoconflict, andmilitary exercisesby U.S.
troops, aircraft, andshipsservetoremindpotential adversariesof America’smilitary power. Forexample, inearly 2016, inresponseto Chineseclaimsof sovereignty overthe South China Sea, U.S. military aircraftandshipsbegantoregularly transittheregionto underscorethe U.S. positionthattheseawasinternational watersandtodemonstrate
that Americawasready tokeeptheseaopenby using forceif necessary.
The United Stateshasalsofoughtwarsandlesserconflictstofurtheritsforeign policygoals. Somewereall-outmilitaryoperations, suchastheinvasionof Iraq. More commonly, these deployments are short-lived operations ranging from the evacuation of Americanciviliansfromareas of unresttothedelivery of humanitarianassistance or theuseofship-launchedcruisemissilestoattackterroristcampsandsimilartargets.43 Inthecaseoffighting ISIL, Americahassentmilitaryadvisersandtrainingpersonnelto severalnations, carriedoutnumerousattacksby Special Forcesanddrones, and, inthe caseof Syriaand Iraq, conductedmanyairstrikesagainst ISILforcesandinfrastructure.
The sizeandpowerof America’smilitaryprovidenumerousoptionsforpolicymakers. Forexample, afterthe September11 attacks, inanattempttopreventfutureterrorattacks by Al Qaeda, U.S. forcesinvaded Afghanistan, whichhadbeenusedasabaseofoperations for theorganization.44 Itishighlyunlikelythatanyothercountrycouldcarryoutsucha large-scaleoperationso farfrom home. Nonetheless, militaryforceisnot all-powerful. For example, despiteoveradecadeofcombatoperationsin Afghanistanandlargeamounts
ofeconomicandmilitaryaidtothe Afghangovernment, the Taliban(areligious–political
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organization) still controls a significantpercentage ofthe Afghancountrysideandthe
Afghangovernment’sabilitytodefeatthe Talibanwithout Americanhelpishighlyques- tionable. Similarly, whileairstrikesin Iraqand Syriahavereduced ISIL’s militarymight, theorganizationremainsabletoplanfutureterrorattacksthroughouttheworld. More- over, itisnotclearwhetherany level of militaryforcecanremove thisthreat.


It’s easy to think that America can get what it wants from other nations by making threats involving military force—after all, America’s military is the largest in the world by far. However, foreign policy isn’t that simple. There are many other ways for America to achieve its foreign policy goals, from diplomacy to economic sanctions or even aid programs. The reason why these strategies are used is that they work—and often work better than force would



The politics of foreign policy today
Themaking offoreignpolicy, likeeverything elseinthefederal government, isapolit- ical act—acontestinvolving electedofficials, bureaucrats, interestgroups, andother actors, all withtheirowngoals. Inthissense, therearealways conflictsoverwhat
America’sforeignpolicy shouldlook likeandcompromisewill alwaysbefundamental to the making of foreign policy.
Conflictoverforeignpolicy hasseveral sources. Oneistherealist–idealistdistinc- tiondiscussedearlier. Self-interestisanotherpowerful factor. Forexample, several studieshavefoundthatas National Guardunitsweremobilizedforservicein Iraq, support for the war declined inthe communities where these unitswere based.45 Disagreementsoverforeignpolicy may alsoreflectcitizens’ exposuretodifferent informationortheirdisparatewaysof understanding theworld. Indeed, thereare sharp disagreements among citizens over theexistence of climate change andits cause—natural phenomenaorhumanactivity.46
Disagreementsmay alsooriginateindiffering expectationsaboutwhetherpolicies will workasintended, aswell asthebasicfactsof asituation. Forexample, during the debate over whetherthe United Statesanditsalliesshouldsupportrebel groupsinthe Syriancivil warthatbeganin 2011 somemembersof Congressand Obamaadministra- tionofficialsarguedthat Syria’scentral geographic andpolitical positioninthe Middle Eastmadeinterventionessential—whileotherscitedthesamefactorstoargueagainst getting involved.47
Insum, disagreementsaboutforeignpolicyareunavoidable, bothingovernmentand amongthegeneralpublic. Theseconflictswillsurelycontinue. Foravarietyofreasons, citizensandelectedofficialswilldisagreeonwhat America’sforeignpolicyshouldlook likeandtheywillworkinelectionsandinthegovernmenttoinfluencethosechoices.

Foreign policy issues facing America today
Thissectiondiscussesthreeof themajorforeignpolicy issuesfacing Americainthe contemporary era: trade, terrorism, andnuclear proliferation—and how all of these
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issuesraisehumanrightsconcerns. Ineachcase, wewill focusononecountry: China, Afghanistan, and North Korea. Theseissuesdemonstratethecomplexity of America’s foreign policy choices, andhow thesedecisionsareshapedbothby conflictsandby political processes.
Managing International Trade: China For the United States, tradeisanecessity. Americaimportsawiderangeof resourcesandmanufacturedgoodsfromothercoun- tries. Increasedtradeoroutsourcing of manufacturing andservicedelivery canalso enhance economic growthandthereby create new jobs for Americans.
Thesepracticesareexamplesof globalization, reflecting thetrendtowardincreas-
ing interactionandconnectionsamong individuals, corporations, andnations. New technologies have leveledtheglobal playing field, allowing suppliersofgoodsand servicestosell theirproductsthroughouttheworld. Atthesametime, therehavebeen many new international agreementstoreduceoreliminatetariffsamong nationsand adjudicate disputes.48
America’srelationswith Chinaareaprimeexampleof thesedevelopments. Many Americancompanieshavefactoriesin Chinatoserve Americanmarkets. Chinaisa majorproducerof rareearthmetalsthatareusedtobuildcomputerchips. American corporationsarealsoopening storesin China—thecoffeechain Starbucks, forexam- ple, opened over 500 stores in Chinain 2016. In recent years, China has been one of
America’slargesttrading partners, withmorethan$562 billionintradeduring 2013. Notably, Chinesecitizens purchased over$59 billionworthof iPhones, iPads, and other Apple products.
Althoughthesemovesgeneratesignificantbenefits, thechangesdonotmake everyone better off. Americanjobshavebeenlostasfactoriesthatcouldnotcompete withcheaperforeignsuppliershaveclosed.49 Supportfromindividualshurtby these
changes was one reason for Donald Trump’svictory in 2016. Moreover, there have been numerous complaints that Chinesecompanieshavestolen tradesecretsfrom Ameri- cancorporationsorviolated Americancopyrightlaws—insomecases, withtheappar- ent supportof the Chinesegovernment.



[image: ]In 1989, the fall of the Berlin Wall, which separated West Berlin from communist East Berlin, provided a powerful symbol of the end of the Cold War.
With just one superpower—the United States—left, many predicted that democracy would spread and peace would prevail. However, new foreign policy challenges quickly emerged.

globalization
Theincreaseoverthelastgeneration intrade, travel, andtheflow of ideas andbeliefsbetweennations.
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What I’m saying is this: I’m saying that we do it, but if they [China] don’t start treating us fairly and stop devaluing and let their currency rise so that our companies can compete and we don’t lose all of these millions of jobs that we’re losing, I would certainly start taxing goods that come in from China. Who the hell has to lose $505 billion a year?
—Donald Trump, Republican debate, January 13, 2016

Thesedevelopmentsraisequestionsfor Americancitizensandelectedofficials. First, how should Americarespondtonationsthatcloseoff theirmarkets, especially giventhatthesameeconomic andemploymentpressuresexistin America? Forexam- ple, inrecentyearsthe Chinesegovernmenthasdonemany things torestrictimports andexpandexports. While Donald Trumphaspromisedtorespondaggressively to countriesthatabusetradeagreements, thefactthatthe United Statesexportsalarge amountto Chinameansthatshutting down Americanmarketsto Chineseexports could hurt American workers and companies.
Thesecondquestionconcernshow tohelp Americanswhoarehurtby globalization.
Whiletherearesomefederal programstoretrainworkerswhosejobsareeliminated becauseof new tradeagreements, theseprogramsreachonly afractionof displaced workers.
Finally, globalizationraisesnew humanrightsquestions. Forexample, do U.S. companies such as Apple, which has outsourced the production of iPhones to factories in China, havearesponsibility tomonitorconditionsinthesefactoriesandensurethat workers arepaidafairwage? Moregenerally, shouldthe United Statesincreaseitstrade withacountry suchas Chinathatrestrictsthefreedomsof itscitizensinwaysthatmost Americanswouldfindobjectionable? Orshoulditincreasetrade, onthegroundsthat exposure to Americancommerceandculturewill encouragetheothercountry’sciti- zenstopresstheirgovernmentforreforms?
Oneway torespondtothesecomplicationsistotakeastandalong thelinesof the quotefrom Republican Donald Trump—thatthe United Statesshouldrenegotiate
tradeagreementstoprotect Americanworkersandincrease Americanexports, with thethreatthat Americanwill imposehighimporttariffsoncountriesthatrefuseto
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One of the most visible examples of globalization is the number of American companies that have opened stores or facilities in other
countries. KFC, for example, has more than 4,600 stores in China. Another aspect of globalization is that factories are located wherever production
costs are lowest. On the right, Chinese workers assemble electronic components for the global market.

complywiththesedemands. Thisattitudeillustratesacentral truth: decisionsto encourage tradeandglobalization arereal choices, choicesthat aresuretogenerate highlevelsof conflictin Americanpolitics. While U.S. policy canencourageordiscour- agetrade, outsourcing, andotherinteractionsthatcrossnational borders, all of these choices will makesomepeoplebetter off andsomeworseoff. Asinsomany otherareas of Americanpolitics, becauseofthewiderangeofintereststhat Americansbring tothe tablethereisnoonetradepolicy thatisclearly betterthanall of theothers.
Fighting Terrorism: ISIL Therehavebeennomajorterroristattacksonthe United Statessince September 11, 2001, andtheworldwide Al Qaedaorganizationthat planned the September 11 attacks has beendecimated by adecade-long series of U.S. counterattacks. Nevertheless, thepotential forterrorismremains, andgroupssuch

as ISIL havecontinuedtocarry outsmall-scaleattacks, suchastheattackin Paris, France, on November 13, 2015. ISIL hasalsoencouragedindividualstoplanandexecute theirownattacks, suchastheattacksin San Bernardinoby an Americancitizenand
apermanent resident in December 2015 andtheattacks by an American citizenina Miaminightclubin June 2016.
Thefightagainstglobal terrorisdifferentfromaconventional war. Inaconventional war, there are clear victory criteria: thelosing nation’s governmentcapitulates. Inthe War on Terror, eliminating oneindividual orgroupmay notreducefutureattacks, becausethesevictoriesdonotaddressthefactorsthatdriveterrorism, including pov- erty andadeep-set angerthatsomeindividuals have against Western interests.
For example, consideroneof themostvisibleof America’santiterrorismefforts, thefightagainst Al Qaeda. Overthelast 14 years, the United Stateshasinvaded
Afghanistan(wheretheorganizationwasbasedatthetimeof theattacks), removed
the Afghani Talibangovernmentthatsupported Al Qaeda, destroyedmany campsand othercentersin Afghanistanandelsewhere, andcapturedorkilledmany operatives andleadersof theorganization, including its founder, Osamabin Laden, during an attack in Pakistanin August 2011.
However, while Al Qaeda is farweakerthanitwasin 2001, thepossibility of an attack on Americans inthe United States or abroad by theremnants of Al Qaeda remains very real (althoughaswediscussinthe What Dothe Numbers Say? feature, many Americans overestimate thethreat of terrorist attacks). Moreover, even after over adecadeof military actionand effortstobuildastabledemocracy andagrowing economy, Afghanistan remains a dangerous, unstable place. Should the United States beresponsibleforcreating astable, prosperous Afghannation? Whatwill happenif
Americawithdrawsitssupport? Wouldthe Talibanand Al Qaedareturn, orwould anotherequally badgroupemerge?
Similarquestionscanbeaskedaboutthe Syriancivil warandoneof theprincipal protagonists, ISIL. While ISIL isweaker thanit was before American andinternational airstrikes, the Parisattacksareevidencethattheorganizationisstill capableof strik- ing civiliansthroughouttheworld. Moreover, it isnotclearhow ISIL canbedestroyed— even if Americaanditsallieswerewilling todeploy troopstoinvadeandoccupy areas that ISIL currently controls(whichtheyarenot), thereisnoassurancethatsuchan effortwouldeliminatethethreat.
Humanrightsconcernsalsoshapeantiterrorismefforts. Americanattacksagainst terrorgroupshavethepotential tocauseciviliancasualties—especially inplacessuch as Afghanistan, wherethesegroupshavetriedtohideamong civilianstodiscourage such attacks. Moreover, investigating terror groups may involve increased surveillance of Americans andtheir communications. American decision makers must alsodecide whether they will overlook problems in other countries to pursue terror suspects. For example, the government of Pakistanisroutinely citedforhumanrightsabuses, but Pakistani officialshaveaidedinthecaptureof Talibanfightersin Afghanistanandhave allowedthe United Statestouse Pakistani airspacetosenddronesinto Iraqand Iran.
Insum, regardlessof whathappensin Syria, Afghanistan, andotherareaswhere ISIL andotherterroristorganizationsoperate, thefightagainstglobal terrorismwill continuefortheforeseeablefuture. It iseasy towork backwardfromthisconclusion to acritique of past policies—to conclude, for example, thatthings wouldbebetter if
the United Stateshadsentmoretroopsoreconomic aidto Afghanistan, didnotinvade Iraq, orrefusedtointerveneinthe Libyancivil war. However, becauseterrorattacks cancomefrommany sources, becausethefightagainsttheseorganizationstoucheson human rights concerns, andbecause it isnotclearhow toeliminatethethreat, thereis no clearly beststrategy inthe Waron Terror. Asaresult, thethreat fromterrorism, and thedebateoverhow torespond, will persist.
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[image: ]One of the United States’ strategies to increase stability in Afghanistan is to train the Afghan National Army and police in order to provide the Afghan government a greater level of control over the region.
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weapons of mass destruction (WMDs)
Weapons thathavethepotential to causelarge-scalelossof life, such asnuclearbombsandchemical or biological weapons.

Preventing the Spread of WMDs: North Korea Theterm“weapons of mass destruction (WMDs)” refers to nuclear bombs, chemical weapons such asnerve gas,
andbiological weaponssuchasanthrax. Giventhepotential fortheseweaponstoinflict masscasualties, the United Stateshasplacedahighpriority on(1) limiting thenumber of nations that have these weapons and(2) preventing terrorist organizations from obtaining ordeveloping them.
Until recently, very few countriespossessed WMDs. Only fivecountriesadmittedto having nuclear weapons: the United States, Russia, China, Great Britain, and France— althoughasixthnation, Israel, wasgenerally thoughttohavethemaswell. Overthelast twogenerations, many countries—including Sweden, Brazil, Libya, and South Africa— havevoluntarily endedweapon-developmentprogramsandsignednonproliferation
treaties. However, new effortstodevelopnuclearweaponshavekept WMDsonthe foreign policy agenda. Neither Pakistannor Indiasignedthenonproliferationtreaty; thenbothcountriesdevelopedandtestednuclearweaponsinthe 1990s. North Korea
withdrew fromthetreaty in 2003, banned International Atomic Energy Agency (IAEA) inspectors, beganreprocessing nuclearreactorfuel intobomb-gradematerial, deto- natedseveral nucleardevices, and, morerecently, hastestedamissilewiththerangeto reachthe United Statesandothercountries. Ithasalsoresistedpressuretoabandonits nuclear arsenal.
Theproblemforthe United Statesistodeterminehow torespondto North Korea’s nuclear capabilities. Military operationsareproblematic, as North Korea’sweapons andthefactoriesthatmanufacturethemareburieddeepundergroundandmay not bedestroyedevenby amassiveattack. Anunsuccessful attack mightgoadthe North
Korean government to launch its remaining weapons against U.S., Korean, or Japanese targets. Moreover, how should Americarespondtoa WMDattackagainstitscitizensor its allies, particularly if it isunclearwhichnationorgroupisresponsible?
Inothercasesof nuclearproliferation—Libyaand Iran, forexample—the United Statesandothernationshaveusedeconomic andmilitary sanctionstopressure nations that continue to developweapons, while offersof economic aidandevencivil- ian nuclear reactors serve to persuade nations to give up theirweapons programs.50
Ofcourse, becausetheseagreementsarevoluntary, nationsgiving uptheirnuclear weapons programsgetsomething inreturn. Inthecaseof thedeal with Iran, the United Statesanditsalliesmadecrucial concessions—theliftingof economic sanctionsand
thereturnof Iranianassetsheldafterthe Iranian Revolutionof 1979. Theseconces- sions were hugely valuable to the Iranian regime because of theirimport inthe Iranian economy.

The Threat of Terrorism
As the Gallup poll here indicates, a substantial percentage of Americans worry that they or members of their family will be the victims of a terrorist attack—in fact, these concerns even predate the September 11 attacks. Are these fears justified? How great is the risk? What do the numbers say?

WHAT DO
THE NUMBERS SAY?
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How Worried Are You That You or Someone in Your Family Will Become a Victim of Terrorism?
% Very/Somewhat worried












1995	1997	1999	2001	2003	2005	2007	2009	2011	2013	2015



Hazard	Annual Fatality Risk
Traffic accidents	1 in 8,200
Homicide	1 in 22,000
Industrial accidents	1 in 53,000
Natural disasters	1 in 480,000
Drowning in bathtub	1 in 950,000
Home appliances	1 in 1,500,000
Deer accidents	1 in 2,000,000
Commercial aviation	1 in 2,300,000
Peanut allergies	1 in 6,000,000
Lightning	1 in 7,000,000
Terrorist attack	1 in 110,000,000


Think about it
· Is the public’s concern over the dangers of terrorist attacks justified by the fatality data?




















Sources: Gallup Poll, “Terrorism in the United States,” www.gallup.com (accessed 5/16/16); John Mueller and Mark G. Stewart, Chasing Ghosts: The Policing of Terrorism (New York: Oxford University Press, 2015).

· Suppose you were a bureaucrat from the Department of Homeland Security who was testify- ing before Congress on the need to increase funding for antiterrorism programs. One of the members of Congress at the hearing argued such funding was unnecessary because the likeli- hood of dying from a terrorist incident was so low. How would you respond?
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[bookmark: Conclusion][bookmark: _bookmark229]North Korea has one of the world’s least predictable and most isolated political regimes. Their nuclear capabilities and large military make North Korea a threat to the stability of the region. However, because of the poor state of the country’s economy, economic sanctions are unlikely to foster changes toward democracy and openness.
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North Koreapresents adifferentproblem. Itseconomyisalreadyinshambles, andit has relatively littletrade with other nations. Asa result, economic sanctions arenot very threatening. The North Koreangovernmenthasessentiallycutoffcitizensfromtheout- sideworldandcarriedoutawidespreadprogramofindoctrinationtoreinforcebeliefsthat building nuclear weapons isan appropriate response to threats from the rest of theworld.
Thedifficulty of theproblemdoesnoteliminateconflictin Americanpoliticsover whatpolicy tofollow. Thedisagreementisinpartoverthepotential forsuccessof differenttactics. It isunclear, forexample, whether North Korea’sweaponscouldbe destroyed by abombing attack. Othersseeawider rangeof motivations, agreeing that North Korea’snuclearcapability mustbeeliminatedbutalsoarguing thatitis Ameri- ca’sresponsibility tofreethe North Koreanpeoplefromanoppressivedictatorship.


Conclusion
Foreign policy definitely matters. Consider the following four statements: (1) National security is a top priority for many Americans. (2) The state of the American economy, from home prices to the unemployment rate, is affected by economic conditions elsewhere. (3) Trade agreements with other nations determine how much American companies are allowed to export and what taxes and fees they must pay to import raw materials and other goods. (4) Solutions to pressing environmental problems such as climate change are inherently international. As these statements show, it is hard to find a domestic issue that does not have a foreign policy component. And some questions, like the fight against ISIL, raise concerns about America’s responsibility to protect human rights, even when victims are not American citizens.
Foreign policy is also conflictual. Disagreements among elected officials over what to do about ISIL, or over trade agreements or any other question of foreign policy, are not just attempts to attract political support or gain media attention. These differences of opinion reflect real dilemmas over what government should do and how it should do it.
In all these respects, all of the issues discussed in this chapter, including the fight against global terrorism, the Middle East, the Zika virus, conflicts with China over trade policy, and persuading Iran to curb its nuclear ambitions, are not exceptions to the rule. Rather, these events epitomize just how close to home foreign policy is. Foreign policy is not something that happens “out there,” in isolation from the American public; from the state of the economy to public safety, ordinary Americans are finding their lives increasingly affected by actions taken by individuals, organizations, and countries out- side America’s borders—a trend that is likely to continue over the next generation.
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What is foreign policy?
Describe the major approaches to understanding foreign policy and trace how America’s role in the world has evolved. (Pages 446–453)

Summary
Foreign policy is any government action toward a group outside of America’s borders. Foreign policy goals are complex, and debates on what America’s goals should be are traditionally framed in terms of general principles. The goals of American foreign policy have changed over time and have become increasingly internationalist.


Key terms


3. The Monroe Doctrine stated that in European wars America would 	.
a. support Britain
b. support the attacking country
c. support the attacked country
d. provide arms but not troops
e. remain neutral

4. American foreign policy became increasingly internationalist following 	.
a. the Civil War
b. World War I
c. World War II
d. the Vietnam War
e. the Cold War

5. The goal of containment influenced the 	and 	.
a. war in Iraq; the war in Afghanistan
b. Korean War; the war in Iraq
c. Vietnam War; the war in Iraq
d. Korean War; the Cuban missile crisis
e. Vietnam War; World War II


Foreign policy makers
Explain how the various branches of government shape


foreign policy (p. 446) unilateral action (national) (p. 447)
multilateral action (p. 447)
isolationism (p. 447)
internationalism (p. 447)
realism (p. 447)
idealism (p. 447)
nation building (p. 448)

constructivism (p. 448) Monroe Doctrine (p. 449) Cold War (p. 449) containment (p. 450)
mutually assured destruction
(p. 450)
détente (p. 451)
Bush Doctrine (p. 451)

foreign policy. (Pages 454–461)
Summary
The major actors in foreign policy are the president and Congress, although the Supreme Court, interest groups, and public opinion all influence foreign policy decisions to a degree. The president’s
advantage over Congress lies in the ambiguity in the Constitution and the unilateral presidential power.


Key terms


Practice Quiz Questions
1. When one country does something on its own without coordinating with other countries, it is 	.
a. isolationist
b. internationalist
c. acting unilaterally
d. acting multilaterally
e. nation building

National Security Council (NSC) (p. 454)
civilian control (p. 455) intergovernmental organizations (IGOs) (p. 461)



Practice Quiz Questions

nongovernmental organizations (NGOs) (p. 461) World Bank (p. 461) International Monetary Fund (IMF) (p. 461)
United Nations (UN) (p. 461)


2.  	 believe that countries pursue their own interests.
a. Realists
b. Idealists
c. Constructivists
d. Internationalists
6. 
The principal foreign policy department in the executive branch is 	.
a. the Department of Defense
b. the Council on Foreign Relations
c. the Department of International Relations
d. the Department of State
e. the Foreign Intelligence Advisory Board


 (
473
) (
Study guide
)Study guide	473

7. The idea that military personnel do not formulate policy but rather implement directives from civilians is 	.
a. military deference
b. civilian control
c. the Geneva system
d. civilian–military alliance
e. the Bush Doctrine

8. Congress holds the 	and the 	, which both influence foreign policy.
a. power to deploy troops; power of the purse
b. power to approve treaties; power to deploy troops
c. power to declare war; power of the purse
d. power to deploy troops; power to declare war
e. power to approve appointments; power to deploy troops

9. The War Powers Resolution was designed to 	.
a. limit the president’s war-making powers
b. limit the Congress’s war-making powers
c. limit the Department of Defense’s war-making powers
d. limit the Pentagon’s war-making powers
e. limit the State Department’s war-making powers


The tools of foreign policy
Examine the ways American foreign policy is implemented. (Pages 462–466)

Summary
American foreign policy is implemented using a variety of tools— beyond the use of military force, other tools include the provision of foreign aid or changes to trade policy. Though all tools can be used in pursuit of desired policy outcomes, the specific tool is selected based on careful consideration of context.
11. 
When a country is given “most-favored-nation” status, it means that the United States 	any other nation.
a. gives the country higher levels of foreign aid than
b. gives the country higher levels of military aid than
c. sets tariffs on imports to the United States to the lowest rate given to
d. sets tariffs on exports from the United States to the lowest rate given to
e. sends that country more troops than

12. NAFTA is an example of 	.
a. a bilateral agreement
b. an alliance
c. a tariff
d. a multilateral agreement
e. a sanction


The politics of foreign policy today
Analyze several major areas of foreign policy and why they are often controversial. (Pages 466–472)

Summary
Focusing on three contemporary foreign policy issues—trade, ter- rorism, and WMDs—reveals a variety of conflicts among citizens and elected officials alike over how America’s foreign policy should look. Notwithstanding this conflict, it is clear that America’s policy choices on these issues will have enormous consequences both for American citizens and for people throughout the world.

 (
Key terms
globalization 
(p. 467)
)





Key terms
tariff (p. 462)
World Trade Organization (WTO) (p. 462)


Practice Quiz Questions


most-favored-nation status
(p. 462)
economic sanctions (p. 463)
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)Practice Quiz Questions
13. What factor limits the American response to potential terrorist threats?
a. American public opinion opposes attacks on terrorist organizations.
b. The War Powers Resolution limits military actions to those approved by Congress.

10. The process of 	involves using personal contact and nego-
tiations with leaders to work out international agreements.
a. nation building
b. diplomacy
c. unilateralism
d. the Bush Doctrine
e. the use of force
c. 
Other nations would impose economic sanctions on American corporations.
d. It is difficult to identify terrorists or determine their plans.
e. Addressing terrorism requires a multilateral effort, which is difficult to coordinate.
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14. The American government hesitates to pressure Pakistan on human rights violations most likely because 	.
a. doing so would threaten economic ties with Pakistan
b. attempts to protect human rights may make it harder for the United States to achieve goals in Afghanistan
c. evidence of human rights violations in Pakistan is unreliable
d. there is little international condemnation for the Pakistani violations of human rights
e. Pakistan enforces a Bill of Rights

15. Efforts to eliminate the threat of North Korean WMDs are limited by all of these factors except 	.
a. Russian support for the North Korean regime
b. the limited impact of economic sanctions
c. the possibility that North Korea would respond militarily to an attack
d. the isolation of North Korea’s population
e. the fact that North Korean WMDs are stored in well-protected facilities
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Theunanimous Declarationof thethirteenunited Statesof America,
Wheninthe Courseof humanevents, itbecomesnecessary for onepeopletodissolvethepolitical bandswhichhaveconnected
themwithanother, andtoassumeamong thepowersof theearth, theseparateandequal stationtowhichthe Lawsof Natureand
of Nature’s Godentitlethem, adecentrespecttotheopinionsof mankindrequiresthatthey shoulddeclarethecauseswhichimpel themtotheseparation.
We holdthesetruthstobeself-evident, thatall menare createdequal, thatthey areendowedby their Creatorwithcertain unalienable Rights, thatamong theseare Life, Liberty andthe pursuitof Happiness.—Thattosecuretheserights, Governments areinstitutedamong Men, deriving theirjustpowersfromthe
consentof thegoverned. —Thatwheneverany Formof Government becomesdestructiveof theseends, it is the Rightof the Peopleto
alterortoabolishit, andtoinstitutenew Government, laying its foundation onsuchprinciplesandorganizing itspowersinsuch form, astothemshall seemmostlikely toeffecttheir Safety and Happiness. Prudence, indeed, will dictatethat Governmentslong establishedshouldnotbechangedforlightandtransientcauses;
andaccordingly all experiencehathshewn, thatmankindaremore disposedtosuffer, whileevilsaresufferable, thantorightthemselves by abolishing theformstowhichthey areaccustomed. Butwhena long trainof abusesandusurpations, pursuing invariablythesame Objectevincesadesigntoreducethemunderabsolute Despotism,
it is their right, it is their duty, to throw off such Government, andto providenew Guardsfortheirfuturesecurity.—Suchhasbeenthe patient sufferanceof these Colonies; andsuchisnow thenecessity whichconstrainsthemtoaltertheirformer Systemsof Government. Thehistory of thepresent King of Great Britainisahistory of repeatedinjuriesandusurpations, all having indirectobjectthe establishmentof anabsolute Tyranny overthese States. Toprove
this, let Factsbesubmittedtoacandidworld.
He has refused his Assent to Laws, the most wholesome and necessary forthepublic good.
Hehasforbiddenhis Governorstopass Lawsof immediateand pressing importance, unlesssuspendedintheiroperationtill his Assentshouldbeobtained; andwhensosuspended, hehasutterly neglected toattendtothem.
Hehasrefusedtopassother Lawsfortheaccommodationof large districtsof people, unlessthosepeoplewouldrelinquishtherightof


Representationinthe Legislature, arightinestimabletothemand formidable totyrantsonly.
He hascalled together legislative bodiesatplacesunusual, uncomfortable, anddistantfromthedepository of theirpublic
Records, forthesolepurposeof fatiguing themintocompliancewith hismeasures.
Hehasdissolved Representative Housesrepeatedly, foropposing withmanly firmnesshisinvasionsontherightsof thepeople.
Hehasrefusedforalong time, aftersuchdissolutions, tocause otherstobeelected; whereby the Legislativepowers, incapableof
Annihilation, havereturnedtothe Peopleatlargefortheirexercise; the Stateremaining inthemeantimeexposedtoall thedangersof invasionfromwithout, andconvulsionswithin.
Hehasendeavouredtopreventthepopulationof these States; for thatpurposeobstructing the Lawsfor Naturalizationof Foreigners; refusing topassotherstoencouragetheirmigrationshither, and raising theconditionsof new Appropriationsof Lands.
He hasobstructedthe Administrationof Justice, by refusing his Assentto Lawsforestablishing Judiciary powers.
He hasmade Judges dependent on his Will alone, forthe tenure of theiroffices, andtheamountandpaymentof theirsalaries.
He has erected a multitude of New Offices, andsenthither swarmsof Officerstoharrassourpeople, andeatouttheirsubstance.
Hehaskeptamong us, intimesofpeace, Standing Armies withoutthe Consentof ourlegislatures.
He hasaffectedtorenderthe Military independentof and superiortothe Civil power.
He   hascombinedwithotherstosubjectustoajurisdiction foreign toourconstitution, andunacknowledgedby ourlaws; giving his Assenttotheir Actsof pretended Legislation:
For Quartering largebodiesof armedtroopsamong us:
For protecting them, by amock Trial, frompunishmentforany Murders which they should commit on the Inhabitants of these States:
Forcutting off our Tradewithall partsof theworld: For imposing Taxesonuswithoutour Consent:
For depriving usinmany cases, of thebenefitsof Trial by Jury:
For transporting usbeyond Seastobetriedforpretended offences:

For abolishing thefree Systemof English Lawsinaneighboring Province, establishing thereinan Arbitrary government, and enlarging its Boundariessoastorender it at onceanexampleand fit instrumentforintroducing thesameabsoluteruleintothese Colonies:
For taking away our Charters, abolishing ourmostvaluable Laws, andaltering fundamentally the Formsof our Governments:
For suspending ourown Legislatures, anddeclaring themselves investedwithpowertolegislateforusinall caseswhatsoever.
Hehasabdicated Governmenthere, by declaring usoutof his Protectionandwaging Waragainstus.
Hehasplunderedourseas, ravagedour Coasts, burntourtowns, anddestroyedthelivesof ourpeople.
He isatthistimetransporting large Armiesof foreign Mercenariestocompleattheworksofdeath, desolationandtyranny, already begunwithcircumstancesof Cruelty & perfidy scarcely paralleledinthemostbarbarousages, andtotally unworthythe Headof acivilizednation.
Hehasconstrainedourfellow Citizenstaken Captiveonthehigh Seastobear Armsagainsttheir Country, tobecometheexecutioners of theirfriendsand Brethren, ortofall themselvesby their Hands.
Hehasexciteddomestic insurrectionsamongstus, andhas endeavouredtobring ontheinhabitantsof ourfrontiers, the merciless Indian Savages, whoseknownruleof warfare, isan undistinguisheddestructionof all ages, sexesandconditions.
Inevery stageof these Oppressions Wehave Petitionedfor Redressinthemosthumbleterms: Ourrepeated Petitionshavebeen answeredonly by repeatedinjury. A Princewhosecharacteristhus markedby every actwhichmay definea Tyrant, isunfittobetheruler of afreepeople.

Norhave Webeenwanting inattentionstoour Brittish brethren. Wehavewarnedthemfromtimetotimeof attemptsby theirlegislaturetoextendanunwarrantablejurisdictionoverus. We haveremindedthemof thecircumstancesof ouremigration andsettlementhere. Wehaveappealedtotheirnativejusticeand
magnanimity, andwehaveconjuredthemby thetiesof ourcommon kindredtodisavow theseusurpations, which, wouldinevitably interruptourconnectionsandcorrespondence. They toohavebeen deaf tothevoiceof justiceandof consanguinity. Wemust, therefore, acquiesceinthenecessity, whichdenouncesour Separation, and hold them, aswe hold the restof mankind, Enemies in War, in Peace Friends.
We, Therefore, the Representativesof the United Statesof America, in General Congress, Assembled, appealing tothe Supreme Judgeof theworldfortherectitudeof ourintentions, do, inthe Name, andby Authority of thegood Peopleof these Colonies, solemnly publishanddeclare, Thatthese United Coloniesare,
andof Rightoughttobe Freeand Independent States; thatthey
are Absolvedfromall Allegiancetothe British Crown, andthatall political connectionbetweenthemandthe Stateof Great Britain, is andoughttobetotally dissolved; andthatas Freeand Independent States, they havefull Powertolevy War, conclude Peace, contract Alliances, establish Commerce, andtodoall other Actsand Things which Independent Statesmay of rightdo. Andforthesupportof
this Declaration, withafirmrelianceontheprotectionof divine Providence, wemutually pledgetoeachotherour Lives, our Fortunes andoursacred Honor.
Theforegoing Declarationwas, by orderof Congress, engrossed, andsignedby thefollowing members:



John Hancock


New Hampshire
Josiah Bartlett William Whipple Matthew Thornton

Massachusetts Bay
Samuel Adams John Adams Robert Treat Paine Elbridge Gerry

Rhode Island
Stephen Hopkins William Ellery

Connecticut
Roger Sherman Samuel Huntington William Williams Oliver Wolcott

New York
William Floyd Philip Livingston Francis Lewis Lewis Morris

New Jersey
Richard Stockton John Witherspoon Francis Hopkinson John Hart Abraham Clark

Pennsylvania
Robert Morris Benjamin Rush Benjamin Franklin John Morton George Clymer James Smith George Taylor James Wilson George Ross

Delaware
Caesar Rodney George Read Thomas M’Kean

Maryland
Samuel Chase William Paca Thomas Stone
Charles Carroll, of Carrollton

Virginia
George Wythe Richard Henry Lee Thomas Jefferson Benjamin Harrison Thomas Nelson, Jr. Francis Lightfoot Lee Carter Braxton

North Carolina
William Hooper Joseph Hewes John Penn

South Carolina
Edward Rutledge Thomas Heyward, Jr. Thomas Lynch, Jr.
Arthur Middleton

Georgia
Button Gwinnett Lyman Hall George Walton


Resolved, Thatcopiesof the Declarationbesenttotheseveral assemblies, conventions, andcommittees, orcouncilsof safety, andtotheseveral commanding officersof thecontinental troops; thatitbeproclaimedineachof the United States, attheheadof thearmy.
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Agreedtoby Congress November 15, 1777; ratifiedandinforce March 1, 1781
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Toall whomthese Presentsshall come, wetheundersigned Delegatesof the Statesaffixedtoour Names, sendgreeting.
Whereasthe Delegatesof the United Statesof America, in Congress assembled, did, onthefifteenthday of November, inthe Yearof Our Lord Onethousand Seven Hundredand Seventy seven, andin
the Second Yearof the Independenceof America, agreetocertain
articlesof Confederationandperpetual Unionbetweenthe Statesof Newhampshire, Massachusetts-bay, Rhodeislandand Providence Plantations, Connecticut, New-York, New-Jersey, Pennsylvania,
Delaware, Maryland, Virginia, North-Carolina, South-Carolina
and Georgiainthewordsfollowing, viz. “Articlesof Confederation andperpetual Unionbetweenthestatesof Newhampshire, Massachusettsbay, Rhodeislandand Providence Plantations, Connecticut, New-York, New-Jersey, Pennsylvania, Delaware, Maryland, Virginia, North-Carolina, South-Carolinaand Georgia.
Art. I. The Stileof thisconfederacy shall be“The United Statesof America.”
Art. II. Eachstateretainsitssovereignty, freedomand independence, andevery Power, Jurisdictionandright, whichisnot by thisconfederationexpressly delegatedtothe United States, in Congressassembled.
Art. III. Thesaidstateshereby severally enterintoafirmleague of friendshipwitheachother, fortheircommondefence, thesecurity of their Liberties, andtheir mutual and general welfare, binding themselvestoassisteachother, againstall forceofferedto, orattacks madeuponthem, orany of them, onaccountof religion, sovereignty, trade, orany otherpretencewhatever.
Art. IV. Thebettertosecureandperpetuatemutual friendship andintercourseamong thepeopleof thedifferentstatesinthis
union, thefreeinhabitantsof eachof thesestates, paupers, vagabondsandfugitivesfrom Justiceexcepted, shall beentitledto all privilegesandimmunitiesof freecitizensintheseveralstates; andthepeopleof eachstateshall havefreeingressandregressto
andfromany otherstate, andshall enjoy thereinall theprivileges of tradeandcommerce, subjecttothesameduties, impositionsand restrictions astheinhabitants thereof respectively, provided that suchrestrictionshall notextendsofarastopreventtheremoval of property importedintoany state, toany otherstate, of whichthe
Ownerisaninhabitant; providedalsothatnoimposition, dutiesor restrictionshall belaidby any state, ontheproperty of theunited states, oreitherof them.
If any Personguilty of, orchargedwithtreason, felony, orother highmisdemeanorinany state, shall fleefrom Justice, andbefound inany of theunitedstates, heshall, upondemandof the Governoror executivepower, of thestatefromwhichhefled, bedeliveredupand removedtothestatehaving jurisdictionof hisoffence.
Full faithandcreditshall begivenineachof thesestatestothe records, actsandjudicial proceedingsof thecourtsandmagistrates of every otherstate.
Art. V. Forthemoreconvenientmanagementof thegeneral interestsof theunitedstates, delegatesshall beannually appointed insuchmannerasthelegislatureof eachstateshall direct, tomeet in Congressonthefirst Monday in November, inevery year, witha powerreservedtoeachstate, torecall itsdelegates, orany of them, atany timewithintheyear, andtosendothersintheirstead, forthe remainderof the Year.

Nostateshall berepresentedin Congressby lessthantwo, norby morethanseven Members; andnopersonshall becapableof being a delegate formorethanthreeyearsinany termof six years; norshall any person, being adelegate, becapableof holding any officeunder
theunitedstates, forwhichhe, oranotherforhisbenefitreceivesany salary, feesoremolumentof any kind.
Eachstateshall maintainitsowndelegatesinameeting of the states, andwhilethey actasmembersof thecommitteeof thestates.
Indetermining questionsintheunitedstates, in Congress assembled, eachstateshall haveonevote.
Freedomof speechanddebatein Congressshall notbe impeachedorquestionedinany Court, orplaceoutof Congress, andthemembersof congressshall beprotectedintheirpersons fromarrestsandimprisonments, during thetimeof theirgoing to
andfrom, andattendanceoncongress, exceptfortreason, felony, or breachof thepeace.
Art. VI. Nostatewithoutthe Consentof theunitedstatesin congressassembled, shall sendany embassy to, orreceiveany embassy from, orenterintoany conference, agreement, oralliance ortreaty withany King, princeorstate; norshall any personholding any officeorprofitortrustundertheunitedstates, orany of them, accept of any present, emolument, officeortitleof any kindwhatever fromany king, princeorforeignstate; norshall theunitedstatesin congressassembled, orany of them, grantany titleof nobility.
Notwoormorestatesshall enterintoany treaty, confederationor alliancewhateverbetweenthem, withouttheconsentof theunited statesincongressassembled, specifying accurately thepurposesfor whichthesameistobeenteredinto, andhow long it shall continue.
Nostateshall lay any impostsorduties, whichmay interfere
withany stipulationsintreaties, enteredintoby theunitedstatesin congressassembled, withany king, princeorstate, inpursuanceof any treatiesalready proposedby congress, tothecourtsof France
and Spain.
Novesselsof warshall bekeptupintimeof peaceby any state, except such number only, as shall bedeemed necessary by theunited statesincongressassembled, forthedefenceof suchstate, orits
trade; norshall any body of forcesbekeptupby any state, intimeof peace, exceptsuchnumberonly, asinthejudgmentof theunited states, incongressassembled, shall bedeemedrequisitetogarrison thefortsnecessary forthedefenceof suchstate; butevery stateshall alwayskeepupawell regulatedanddisciplinedmilitia, sufficiently armedandaccoutred, andshall provideandconstantly haveready foruse, inpublic stores, aduenumberoffieldpiecesandtents, anda properquantity of arms, ammunitionandcampequipage.
Nostateshall engageinany warwithouttheconsentof theunited statesincongressassembled, unlesssuchstatebeactually  invaded by enemies, orshall havereceivedcertainadviceof aresolution being formedby somenationof Indianstoinvadesuchstate, andthe dangerissoimminentasnottoadmitof adelay, till theunitedstates incongressasssembledcanbeconsulted; norshall any stategrant commissionstoany shipsorvesselsof war, norlettersof marqueor reprisal, exceptitbeafteradeclarationof warby theunitedstatesin congressassembled, andthenonly againstthekingdomorstateand thesubjectsthereof, againstwhichwarhasbeensodeclared, and
undersuchregulationsasshall beestablishedby theunitedstates incongressassembled,  unlesssuchstatebeinfestedby pirates; in

whichcasevessels of warmay befittedoutforthatoccasion, and kept solong asthedangershall continue, oruntil theunitedstatesin congressassembledshall determineotherwise.
Art. VII. Whenland-forcesareraisedby any stateforthe commondefence, all officersof orundertherankof colonel, shall be appointedby thelegislatureof eachstaterespectively, by whomsuch forcesshall beraised, orinsuchmannerassuchstateshall direct,
andall vacanciesshall befilledupby thestatewhichfirstmadethe appointment.
Art. VIII. All chargesof war, andall otherexpencesthatshall be incurredforthecommondefenceorgeneral welfare,  andallowed by theunitedstatesincongressassembled, shall bedefrayedout
of acommontreasury, whichshall besuppliedby theseveral states inproportiontothevalueof all landwithineachstate, granted
toorsurveyedforany Person, assuchlandandthebuildingsand improvementsthereonshall beestimatedaccording tosuchmode astheunitedstatesincongressassembled, shall fromtimetotime directandappoint.
Thetaxesforpaying thatproportionshall belaidandlevied by theauthority anddirectionof thelegislaturesof theseveral
stateswithinthetimeagreeduponby theunitedstatesincongress assembled.
Art. IX. Theunitedstatesincongressassembled, shall havethe soleandexclusiverightandpowerof determining onpeaceand war, exceptinthecasesmentionedinthesixtharticle—ofsending andreceiving ambassadors—entering intotreatiesandalliances, providedthatnotreaty of commerceshall bemadewhereby the legislativepowerof therespectivestatesshall berestrainedfrom
imposing suchimpostsanddutiesonforeigners, astheirownpeople aresubjectedto, orfromprohibiting theexportationof any species of goods or commodities whatsoever—of establishing rules for deciding inall cases, whatcapturesonlandorwatershall belegal,
andinwhatmannerprizestakenby landornaval forcesintheservice of theunitedstatesshall bedividedorappropriated—of granting lettersof marqueandreprisal intimesof peace—appointing courts for thetrial of piraciesandfeloniescommittedonthehighseasand establishing courtsforreceiving anddetermining finally appealsin all casesof captures, providedthatnomemberof congressshall be appointedajudgeof any of thesaidcourts.
Theunitedstatesincongressassembledshall alsobethelast resortonappeal inall disputesanddifferencesnow subsisting or thathereaftermay arisebetweentwoormorestatesconcerning
boundary, jurisdictionorany othercausewhatever; whichauthority shall alwaysbeexercisedinthemannerfollowing. Wheneverthe legislativeorexecutiveauthority orlawful agentof any statein controversy withanothershall presentapetitiontocongressstating thematterinquestionandpraying  forahearing,   noticethereof shall begivenby orderof congresstothelegislativeorexecutive authority of theotherstateincontroversy, andaday assignedfor
theappearanceof thepartiesby theirlawfulagents, whoshall then bedirectedtoappointby jointconsent, commissionersorjudges
toconstituteacourtforhearing anddetermining thematterin question: butif they cannotagree, congressshall namethreepersons outof eachof theunitedstates, andfromthelistof suchpersonseach party shall alternately strikeoutone, thepetitionersbeginning,
until thenumbershall bereducedtothirteen; andfromthatnumber not lessthanseven, nor morethannine namesascongressshall direct, shall inthepresenceof congressbedrawnoutby lot, and
thepersonswhosenamesshall besodrawnorany fiveof them, shall becommissionersorjudges, tohearandfinally determinethe controversy, soalways asamajorpartof thejudgeswhoshall hear
thecauseshall agreeinthedetermination: andif eitherparty shall neglecttoattendattheday appointed, withoutshewing reasons, whichcongressshall judgesufficient, orbeing presentshall refuse tostrike, thecongressshall proceedtonominatethreepersonsout of eachstate, andthesecretary of congressshall strikeinbehalf of

suchparty absentorrefusing; andthejudgmentandsentenceof
thecourttobeappointed, inthemannerbeforeprescribed, shall be final andconclusive; andif any of thepartiesshall refusetosubmit totheauthority of suchcourt, ortoappeartodefendtheirclaimor cause, thecourtshall neverthelessproceedtopronouncesentence, orjudgment, whichshall inlikemannerbefinal anddecisive, the judgmentorsentenceandotherproceedingsbeing ineithercase
transmittedtocongress, andlodgedamong theactsof congress for thesecurity of thepartiesconcerned: providedthatevery commissioner, beforehesitsinjudgment, shall takeanoathtobe administeredby oneof thejudgesof thesupremeorsuperiorcourt of thestate, wherethecauseshall betried,“well andtruly tohear anddeterminethematterinquestion, according tothebestof his judgment, without favour, affectionorhopeof reward:” provided
also, thatnostateshall bedeprivedof territory forthebenefitof the unitedstates.
All controversiesconcerning theprivaterightof soil claimed underdifferentgrantsof twoormorestates, whosejurisdictions asthey may respectsuchlands, andthestateswhichpassedsuch grantsareadjusted, thesaidgrantsoreitherof thembeing atthe
sametimeclaimedtohaveoriginatedantecedenttosuchsettlement of jurisdiction, shall onthepetitionof eitherparty tothecongressof theunitedstates, befinally determinedasnearasmay beinthesame mannerasisbeforeprescribedfordeciding disputesrespecting territorial jurisdictionbetweendifferentstates.
Theunitedstatesincongressassembledshall alsohavethesole andexclusiverightandpowerof regulating thealloy andvalue
of coinstruck by theirownauthority, orby thatof therespective states—fixing thestandardof weightsandmeasuresthroughout theunitedstates—regulating thetradeandmanaging all affairs
withthe Indians, notmembersof any of thestates, providedthatthe legislativerightofany statewithinitsownlimitsbenotinfringedor violated—establishing andregulating post-officesfromonestateto another, throughoutall theunitedstates, andexacting suchpostage onthepaperspassing thro’ thesameasmay berequisitetodefray the expences of thesaidoffice—appointing all officersof thelandforces, intheserviceof theunitedstates, excepting regimental officers— appointing all theofficersof thenaval forces, andcommissioning all
officerswhateverintheserviceof theunitedstates—making rulesfor thegovernmentandregulationof thesaidlandandnaval forces, and directing theiroperations.
Theunitedstatesincongressassembledshall haveauthority toappointacommittee, tositintherecessof congress, tobe denominated “A Committeeof the States,” andtoconsistof one
delegate fromeachstate; andtoappointsuchothercommitteesand civil officersasmay benecessary formanaging thegeneral affairs of theunitedstatesundertheirdirection—toappointoneof their number topreside, providedthatnopersonbeallowedtoserve
intheofficeof presidentmorethanoneyearinany termof three years; toascertainthenecessary sumsof Money toberaisedforthe serviceof theunitedstates, andtoappropriateandapply thesame for defraying thepublic expenses—toborrow money, oremitbills onthecreditoftheunitedstates, transmitting every half yeartothe respectivestatesanaccountof thesumsof money soborrowedor emitted,—to buildandequipanavy—toagree upon the number of landforces, andtomakerequisitionsfromeachstateforitsquota, inproportiontothenumberof whiteinhabitantsinsuchstate; whichrequisitionshall bebinding, andthereuponthelegislatureof eachstateshall appointtheregimental officers, raisethemenand cloath, armandequip them inasoldier likemanner, at the expense of theunitedstates; andtheofficersandmensocloathed, armed andequippedshall marchtotheplaceappointed, andwithinthe
timeagreedonby theunitedstatesincongressassembled: Butif theunitedstatesincongressassembledshall, onconsiderationof circumstancesjudgeproperthatany stateshouldnotraisemen,
orshouldraiseasmallernumberthanitsquota, andthatany other

stateshouldraiseagreaternumberof menthanthequotathereof, suchextranumbershall beraised, officered, cloathed, armedand equippedinthesamemannerasthequotaof suchstate, unlessthe legislatureofsuchstateshall judgethatsuchextranumbercannot besafely sparedoutof thesame, inwhichcasethey shall raiseofficer, cloath, armandequipasmany of such extra number asthey judge canbesafely spared. Andtheofficersandmensocloathed, armed
andequipped, shall marchtotheplaceappointed, andwithinthe timeagreedonby theunitedstatesincongressassembled.
Theunitedstatesincongressassembledshall neverengagein awar, norgrantlettersof marqueandreprisal intimeof peace, nor enterintoany treatiesoralliances, norcoinmoney, norregulate thevaluethereof, norascertainthesumsandexpensesnecessary for thedefenceandwelfareof theunitedstates, orany of them, nor emitbills, norborrow moneyonthecreditoftheunitedstates, nor appropriatemoney, noragreeuponthenumberof vesselsof war, to
bebuiltorpurchased, orthenumberof landorseaforcestoberaised, norappointacommanderinchiefofthearmyornavy, unlessnine statesassenttothesame: norshall aquestiononany otherpoint, exceptforadjourning fromday today bedetermined, unlessby the votes of amajority of theunitedstatesincongressassembled.
Thecongressof theunitedstatesshall havepowertoadjournto
any timewithintheyear, andtoany placewithintheunitedstates, so thatnoperiodof adjournmentbeforalongerdurationthanthespace of six Months, andshall publishthe Journal of theirproceedings monthly, exceptsuchpartsthereof relating totreaties, alliancesor military operations, asintheirjudgmentrequiresecrecy; andthe yeas andnaysof thedelegates of eachstateonany questionshall be enteredonthe Journal, whenitisdesiredby any delegate; andthe delegates of astate, orany of them, athisortheirrequestshall be
furnishedwithatranscriptof thesaid Journal, exceptsuchpartsas
areaboveexcepted, to lay beforethelegislaturesof theseveral states.
Art. X. Thecommitteeof thestates, orany nineof them, shall be authorised toexecute, intherecessof congress, suchof thepowersof congressastheunitedstatesincongressassembled, by theconsent ofninestates, shall fromtimetotimethinkexpedienttovestthem
with; providedthatnopowerbedelegatedtothesaidcommittee, for theexerciseof which, by thearticlesof confederation, thevoiceof
ninestatesinthecongressof theunitedstatesassembledisrequisite.

Art. XI. Canadaacceding tothisconfederation, andjoining inthe measuresof theunitedstates, shall beadmittedinto, andentitled
toall theadvantagesof thisunion: butnoothercolonyshall be admittedintothesame, unlesssuchadmissionbeagreedtoby nine states.
Art. XII. All billsof creditemitted, moniesborrowedand debts contractedby, orunder the authority of congress, before theassembling of theunitedstates, inpursuanceof thepresent
confederation, shall bedeemedandconsideredasachargeagainst theunitedstates, forpaymentandsatisfactionwhereof thesaid
unitedstatesandthepublic faitharehereby solemnly  pledged.
Art. XIII. Every stateshall abideby thedeterminationsof the unitedstatesincongressassembled, onall questionswhichby
thisconfederationaresubmittedtothem. Andthe Articlesof this confederationshall beinviolably observedby every state, and
theunionshall beperpetual; norshall any alterationatany time hereafter bemadeinany of them; unlesssuchalteration beagreed toinacongressof theunitedstates, andbeafterwardsconfirmedby thelegislaturesof every state.
And Whereasithathpleasedthe Great Governorof the World toinclinetheheartsof thelegislatureswerespectively represent incongress, toapproveof, andtoauthorizeustoratify thesaid
articlesof confederationandperpetual union. Know Yethatwe theundersigneddelegates,  by  virtueof thepowerandauthority
to usgiven forthat purpose, doby thesepresents, inthename and inbehalf of ourrespectiveconstituents, fully andentirely ratify
andconfirmeachandevery of thesaidarticlesof confederation andperpetual union, andall andsingularthemattersandthings
thereincontained: Andwedofurthersolemnly plightandengage thefaithof ourrespectiveconstituents, thatthey shall abideby
thedeterminationsof theunitedstatesincongressassembled, onall questions, whichby thesaidconfederationaresubmitted tothem. Andthatthearticlesthereof shall beinviolablyobserved by thestateswerespectively represent, andthattheunionshall beperpetual. In Witnesswhereof wehavehereuntosetourhands in Congress. Doneat Philadelphiainthestateof Pennsylvania
theninthday of July, inthe Yearof our Lordone Thousand seven Hundredand Seventy-eight, andinthethirdyearof the independenceof America.
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[PREAMBLE]
We the Peopleofthe United States, in Ordertoformamoreperfect Union, establish Justice, insure domestic Tranquility, provide for
thecommondefence, promotethegeneral Welfare, andsecurethe Blessings of Liberty to ourselves and our Posterity, do ordain and establishthis Constitutionforthe United Statesof America.

Article I
SECTION 1
[LEGISLATIVE POWERS]
All legislative Powershereingrantedshall bevestedina Congressof the United States, whichshall consistof a Senateand House of Representatives.

SECTION 2
[HOUSE OF REPRESENTATIVES, HOW CONSTITUTED, POWER OF IMPEACHMENT]
The Houseof Representativesshall becomposedof Members chosenevery second Yearby the Peopleof theseveral States, and
the Electorsineach Stateshall havethe Qualificationsrequisitefor Electorsof themostnumerous Branchof the State Legislature.
No Personshall bea Representativewhoshall nothaveattained tothe Ageoftwenty five Years, andbeenseven Yearsa Citizenof the United States, andwhoshall not, whenelected, bean Inhabitantof that Stateinwhichheshall bechosen.
Representativesand direct Taxes1 shallbeapportionedamongthe several Stateswhichmaybeincludedwithinthis Union, accordingto theirrespective Numbers, which shall be determined byadding to the whole Number offree Persons, including thosebound to Servicefora Term of Years, andexcluding Indiansnottaxed, threefifthsofallother Persons.2 The actual  Enumerationshallbemadewithinthree  Yearsafterthe first Meetingofthe Congressofthe United States, andwithinevery subsequent Termoften Years, in such Mannerastheyshall by Law direct. The Numberof Representativesshallnotexceedoneforevery thirty Thousand, buteach Stateshallhaveat Leastone Representative; and untilsuchenumeration shallbemade, the Stateof New Hampshire shallbeentitledtochusethree, Massachusettseight, Rhode-Islandand Providence Plantationsone, Connecticutfive, New-Yorksix, New Jersey four, Pennsylvaniaeight, Delawareone, Marylandsix, Virginia ten, North Carolinafive, South Carolinafive, and Georgiathree.3
Whenvacancieshappeninthe Representationfromany State, the Executive Authority thereof shall issue Writsof Electiontofill such Vacancies.
The Houseof Representativesshall chusetheir Speakerandother Officers; andshall havethesole Powerof Impeachment.

SECTION 3
[THE SENATE, HOW CONSTITUTED, IMPEACHMENT TRIALS]
The Senateof the United Statesshall becomposedof two Senatorsfromeach State, chosenbythe Legislature thereof,4 forsix Years; andeach Senatorshall haveone Vote.

Immediately afterthey shall beassembledin Consequenceof the first Election, they shall bedividedasequally asmay beintothree Classes. The Seatsof the Senatorsof thefirst Classshall bevacated atthe Expirationof thesecond Year, of thesecond Classatthe Expirationof thefourth Year, andof thethird Classatthe Expiration of thesixth Year, sothatonethirdmay bechosenevery second Year; andif Vacancieshappenby Resignation, orotherwise, duringthe Recessofthe Legislature ofany State, the Executivethereofmaymake temporary Appointmentsuntilthenext Meetingofthe Legislature, whichshallthenfillsuch Vacancies.5
No Personshall bea Senatorwhoshall nothaveattainedtothe Ageofthirty Years, andbeennine Yearsa Citizenofthe United States, andwhoshall not, whenelected, bean Inhabitantof that State for whichheshall bechosen.
The Vice Presidentof the United Statesshall be Presidentof the Senate, butshall haveno Vote, unlessthey beequally divided.
The Senateshall chusetheirother Officers, andalsoa President protempore, inthe Absenceof the Vice President, orwhenheshall exercise the Officeof Presidentof the United States.
The Senateshall havethesole Powertotry all Impeachments. Whensitting forthat Purpose, they shall beon Oathor Affirmation. Whenthe Presidentof the United Statesistried, the Chief Justice shall preside: Andno Personshall beconvictedwithoutthe Concurrenceoftwothirdsofthe Memberspresent.
Judgmentin Casesof Impeachmentshall notextendfurtherthan toremoval from Office, anddisqualificationtoholdandenjoy any Officeof honor, Trustor Profitunderthe United States: butthe Party convictedshall neverthelessbeliableandsubjectto  Indictment, Trial, Judgmentand Punishment, according to Law.

SECTION 4
[ELECTION OF SENATORS AND REPRESENTATIVES]
The Times, Placesand Mannerof holding Electionsfor Senators and Representatives, shall beprescribedineach Stateby the
Legislaturethereof; butthe Congressmay atany timeby Law make oraltersuch Regulations, exceptastothe Placesof chusing Senators.
The Congressshallassembleatleastonceinevery Year, andsuch Meeting shall beonthefirst Mondayin December, unless theyshallby Lawappointadifferent Day.6

SECTION 5
[QUORUM, JOURNALS, MEETINGS, ADJOURNMENTS]
Each Houseshall bethe Judgeof the Elections, Returnsand Qualificationsof itsown Members, anda Majority of eachshall constitutea Quorumtodo Business; butasmaller Numbermay adjournfromday today, andmay beauthorizedtocompel the


1 Modified by Sixteenth Amendment.
2 Modified by Fourteenth Amendment.
3 Temporary provision.
4 Modified by Seventeenth Amendment. 5 Modified by Seventeenth Amendment. 6 Modified by Twentieth Amendment.

Attendanceof absent Members, insuch Manner, andundersuch Penalties as each House may provide.
Each Housemay determinethe Rulesof its Proceedings, punish its Membersfordisorderly Behaviour, and, withthe Concurrenceof twothirds, expel a Member.
Each Houseshall keepa Journal of its Proceedings, andfrom
timetotimepublishthesame, excepting such Partsasmay intheir Judgment require Secrecy; andthe Yeasand Nays of the Members of either Houseonany questionsshall, atthe Desireof onefifthof those Present, beenteredonthe Journal.
Neither House, during the Sessionof Congress, shall, withoutthe Consentof theother, adjournformorethanthreedays, nortoany other Placethanthatinwhichthetwo Housesshall besitting.

SECTION 6
[COMPENSATION, PRIVILEGES, DISABILITIES]
The Senatorsand Representativesshallreceivea Compensation for their Services, tobeascertainedby Law, andpaidoutofthe Treasuryofthe United States. Theyshallinall Cases, except Treason,
Felony and Breachofthe Peace, beprivilegedfrom Arrestduring their Attendanceatthe Sessionoftheirrespective Houses, andin
going to and returning from thesame; and forany Speech or Debate ineither House, they shallnotbequestionedinany other Place.
No Senatoror Representativeshall, during the Timeforwhichhe waselected, beappointedtoany civil Officeunderthe Authority of
the United States, whichshall havebeencreated, orthe Emoluments whereof shall havebeenencreasedduring suchtime; andno Person holding any Officeunderthe United States, shall bea Memberof either House during his Continuance in Office.

SECTION 7
[PROCEDURE IN PASSING BILLS AND RESOLUTIONS]
All Bills forraising Revenueshall originateinthe Houseof Representatives; butthe Senatemay proposeorconcurwith Amendmentsasonother Bills.
Every Bill whichshall havepassedthe Houseof Representatives andthe Senate, shall, beforeitbecomea Law, bepresentedtothe
Presidentof the United States: If heapproveheshall signit, butif notheshall returnit, withhis Objectionstothat Houseinwhichit
shall haveoriginated, whoshall enterthe Objectionsatlargeontheir Journal, andproceedtoreconsiderit. If aftersuch Reconsideration
twothirdsof that Houseshall agreetopassthe Bill, it shall besent, togetherwiththe Objections, totheother House, by whichitshall likewisebereconsidered, andif approvedby twothirdsof that House, itshall becomea Law. Butinall such Casesthe Votesof both Housesshall bedeterminedby yeasand Nays, andthe Namesof the Personsvoting forandagainstthe Bill shall beenteredonthe Journal of each Houserespectively. If any Bill shall notbereturnedby the Presidentwithinten Days(Sundaysexcepted) afteritshall havebeen presentedtohim, the Sameshall bea Law, inlike Mannerasif he
hadsignedit, unlessthe Congressby their Adjournmentpreventits Return, inwhich Caseitshall notbea Law.
Every Order, Resolution, or Votetowhichthe Concurrenceof
the Senateand Houseof Representativesmay benecessary (except onaquestionof Adjournment) shall bepresentedtothe  President of the United States; andbeforethe Sameshall take Effect, shall be approvedby him, orbeing disapprovedby him, shall berepassedby twothirdsof the Senateand Houseof Representatives, according to the Rulesand Limitationsprescribedinthe Caseof a Bill.

SECTION 8
[POWERS OF CONGRESS]
The Congressshall have Power
To lay andcollect Taxes, Duties, Impostsand Excises, topay the Debtsandprovideforthecommon Defenceandgeneral Welfare
ofthe United States; butall Duties, Impostsand Excisesshall be uniformthroughoutthe United States;
To borrow Money onthecreditof the United States;
Toregulate Commercewithforeign Nations, andamong the several States, andwiththe Indian Tribes;
To establishanuniform Ruleof Naturalization, anduniform Lawsonthesubjectof Bankruptciesthroughoutthe United States;
To coin Money, regulatethe Valuethereof, andof foreign Coin, andfix the Standardof Weightsand Measures;
To provideforthe Punishmentof counterfeiting the Securities andcurrent Coinof the United States;
To establish Post Officesandpost Roads;
To promotethe Progressof Scienceanduseful Arts, by securing for limited Timesto Authorsand Inventorstheexclusive Rightto
theirrespective Writingsand Discoveries;
To constitute Tribunalsinferiortothesupreme Court;
To defineandpunish Piraciesand Feloniescommittedonthe high Seas, and Offencesagainstthe Law of Nations;
To declare War, grant Lettersof Marqueand Reprisal, andmake Rulesconcerning Captureson Landand Water;
To raiseandsupport Armies, butno Appropriationof Money to that Useshall beforalonger Termthantwo Years;
Toprovideandmaintaina Navy;
To make Rulesforthe Governmentand Regulationof theland andnaval Forces;
To provideforcalling forththe Militiatoexecutethe Lawsof the Union, suppress Insurrectionsandrepel Invasions;
To providefororganizing, arming, anddisciplining, the Militia, andforgoverning such Partof themasmay beemployedinthe Serviceof the United States, reserving tothe Statesrespectively, the Appointmentofthe Officers, andthe Authority of training the Militiaaccording tothedisciplineprescribedby Congress;
To exerciseexclusive Legislationinall Caseswhatsoever, over such District(notexceeding ten Milessquare) asmay, by Cession of particular States, andthe Acceptanceof Congress, become
the Seatof the Governmentof the United States, andtoexercise like Authority overall Placespurchasedby the Consentof the
Legislatureof the Stateinwhichthe Sameshall be, forthe Erection of Forts, Magazines, Arsenals, dock-Yards, andotherneedful Buildings;—And
To makeall Lawswhichshall benecessary andproperfor carrying into Executiontheforegoing Powers, andall other Powers vested by this Constitutioninthe Government of the United States, orinany Departmentor Officerthereof.

SECTION 9
[SOME RESTRICTIONS ON FEDERAL POWER]
The Migration or Importationofsuch Personsasanyofthe States nowexistingshallthinkpropertoadmit, shallnotbeprohibitedbythe Congresspriortothe Yearonethousandeighthundredandeight, but a Taxordutymaybeimposedonsuch Importation, notexceedingten dollars foreach Person.7





7 Temporary provision.

The Privilegeof the Writof Habeas Corpusshall notbe suspended, unlesswhenin Casesof Rebellionor Invasionthepublic Safety may requireit.
No Bill of Attainderorex postfacto Law shall bepassed.
No Capitation, orotherdirect, Taxshallbelaid, unless in
Proportiontothe Censusor Enumerationhereinbeforedirectedtobe taken.8
No Tax or Duty shall belaidon Articlesexportedfromany State.
No Preferenceshall begivenby any Regulationof Commerce or Revenuetothe Portsof one Stateoverthoseof another; norshall
Vessels boundto, orfrom, one State, beobligedtoenter, clear, orpay Dutiesinanother.
No Moneyshall bedrawnfromthe Treasury, butin Consequence of Appropriationsmadeby Law; andaregular Statementand Accountof the Receiptsand Expendituresof all public Money shall bepublishedfromtimetotime.
No Titleof Nobility shall begrantedby the United States:
Andno Personholding any Officeof Profitor Trustunderthem, shall, withoutthe Consentof the Congress, acceptof any present, Emolument, Office, or Title, of any kindwhatever, fromany King, Prince, orforeign State.

SECTION 10
[RESTRICTIONS UPON POWERS OF STATES]
No Stateshall enterintoany Treaty, Alliance, or Confederation; grant Lettersof Marqueand Reprisal; coin Money; emit Billsof Credit; makeany Thing butgoldandsilver Coina Tenderin Payment of Debts; passany Bill of Attainder, ex postfacto Law, or Law impairing the Obligationof Contracts, orgrantany Titleof Nobility.
No Stateshall, withoutthe Consentof the Congress, lay any Impostsor Dutieson Importsor Exports, exceptwhatmay be
absolutely necessary forexecuting its inspection Laws: andthenet Produceof all Dutiesand Imposts, laidby any Stateon Importsor Exports, shall beforthe Useof the Treasury of the United States;
andall such Lawsshall besubjecttothe Revisionand Control of the Congress.
No Stateshall, withoutthe Consentof Congress, lay any Duty of Tonnage, keep Troops, or Shipsof Warintimeof Peace, enter intoany Agreementor Compactwithanother State, orwitha foreign Power, orengagein War, unlessactually invaded, orinsuch imminent Dangeraswill notadmitof delay.

Article II
SECTION 1
[EXECUTIVE POWER, ELECTION, QUALIFICATIONS OF THE PRESIDENT]
Theexecutive Powershall bevestedina Presidentof the United Statesof America. Heshallholdhis Officeduringthe Termoffour Years, and, togetherwiththe Vice President, chosenforthesame Term, beelected, as follows9
Each Stateshall appoint, insuch Mannerasthe Legislature
thereof may direct, a Numberof Electors, equal tothewhole Number of Senatorsand Representativestowhichthe Statemay beentitledin the Congress: butno Senatoror Representative, or Personholding an Officeof Trustor Profitunderthe United States, shall beappointed
an Elector.
The electors shallmeetintheirrespective States, andvotebyballot

ofthe United States, directedtothe Presidentofthe Senate. The
Presidentofthe Senateshall, inthe Presenceofthe Senateand House of Representatives, openallthe Certificates, andthe Votesshallthenbe counted. The Personhavingthegreatest Numberof Votes shall be the
President, if such Numberbea Majorityofthewhole Numberof Electors appointed; andiftherebemorethanonewhohavesuch Majority, and haveanequal Numberof Votes, thenthe Houseof Representativesshall immediatelychuseby Ballotoneofthemfor President; andifno Person havea Majority, thenfromthefivehighestonthe Listthe said House shall in like Mannerchusethe President. Butinchusingthe President, the Votes shall be takenby States, the Representationfromeach State havingone Vote; Aquorumforthis Purposeshallconsistofa Memberor Members fromtwothirdsofthe States, anda Majorityofallthe States shall benecessarytoa Choice. Inevery Case, afterthe Choiceofthe
President, thepersonhavingthegreatest Numberof Votesofthe Electors shall be the Vice President. Butifthereshouldremaintwoormorewho haveequal Votes, the Senateshallchusefromthemby Ballotthe Vice
President.10
The Congressmay determinethe Timeof chusing the Electors, andthe Day onwhichthey shall givetheir Votes; which Day shall be thesamethroughoutthe United States.
No Personexceptanatural born Citizen, ora Citizenofthe United States, atthetimeof the Adoptionof this Constitution, shall beeligibletothe Officeof President; neithershall any Personbe eligible tothat Officewhoshall nothaveattainedtothe Ageof thirty five Years, andbeenfourteen Yearsa Residentwithinthe United States.
In Caseof the Removal of the Presidentfrom Office, orhis Death,
Resignation, or Inability todischargethe Powersand Dutiesof
thesaid Office, the Sameshall devolveonthe Vice President, and the Congressmay by Law provideforthe Caseof Removal, Death, Resignationor Inability, bothof the Presidentand Vice President,
declaring what Officershall thenactas President, andsuch Officer shall actaccordingly, until the Disability beremoved, ora President shall beelected.
The Presidentshall, atstated Times, receiveforhis Services, a Compensation, whichshall neitherbeincreasednordiminished during the Periodforwhichheshall havebeenelected, andheshall notreceivewithinthat Periodany other Emolumentfromthe United States, orany of them.
Beforeheenteronthe Executionof his Office, heshall takethe following Oathor Affirmation:—“Idosolemnly swear(oraffirm) that Iwill faithfully execute the Officeof Presidentof the United States,
andwill tothebestof my Ability, preserve, protectanddefendthe Constitutionof the United States.”

SECTION 2
[POWERS OF THE PRESIDENT]
The Presidentshall be Commanderin Chief of the Army and Navy of the United States, andof the Militiaof theseveral States, whencalledintotheactual Serviceof the United States; hemay requirethe Opinion, inwriting, of theprincipal Officerineachof the executive Departments, uponany Subjectrelating tothe Dutiesof
theirrespective Offices, andheshall have Powertogrant Reprieves and Pardonsfor Offencesagainstthe United States, exceptin Cases of Impeachment.
Heshall have Power, by andwiththe Adviceand Consentof
the Senate, tomake Treaties, providedtwothirdsof the Senators presentconcur; andheshall nominate, andby andwiththe Advice

fortwo Persons, ofwhomoneatleastshallnotbean Inhabitantofthe	 	

same Statewiththemselves. Andtheyshallmakea Listofall the Persons votedfor, andofthe Numberof Votes foreach; which Listtheyshall
signandcertify, andtransmitsealedtothe Seatofthe Government

8 Modified by Sixteenth Amendment.
9 Number of terms limited to two by Twenty-second Amendment.
10 Modified by the Twelfth and Twentieth Amendments.

and Consentof the Senate, shall appoint Ambassadors, otherpublic Ministersand Consuls, Judgesof thesupreme Court, andall other Officersof the United States, whose Appointmentsarenotherein otherwiseprovidedfor, andwhichshall beestablishedby Law: but
the Congressmay by Law vestthe Appointmentof suchinferior Officers, asthey think proper, inthe Presidentalone, inthe Courtsof Law, orinthe Headsof Departments.
The Presidentshall have Powertofill upall Vacanciesthatmay happenduring the Recessof the Senate, by granting Commissions whichshall expireatthe Endof theirnext Session.

SECTION 3
[POWERS AND DUTIES OF THE PRESIDENT]
He shall fromtimetotimegivetothe Congress Informationof
the Stateof the Union, andrecommendtotheir Considerationsuch Measures as he shall judge necessary and expedient; he may, on extraordinary Occasions, convene both Houses, or either of them, andin Caseof Disagreementbetweenthem, with Respecttothe Timeof Adjournment, hemay adjournthemtosuch Timeashe shall think proper; heshall receive Ambassadorsandotherpublic Ministers; heshall take Carethatthe Lawsbefaithfully executed, andshall Commissionall the Officersof the United States.

SECTION 4
[IMPEACHMENT]
The President, Vice Presidentandall civil Officersof the United States, shall beremovedfrom Officeon Impeachmentfor, and Convictionof, Treason, Bribery, orotherhigh Crimesand
Misdemeanors.

Article III
SECTION 1
[JUDICIAL POWER, TENURE OF OFFICE]
Thejudicial Powerof the United States, shall bevestedinone supreme Court, andinsuchinferior Courtsasthe Congressmay fromtimetotimeordainandestablish. The Judges, bothof the supremeandinferior Courts, shall holdtheir Officesduring good Behaviour, andshall, atstated Times, receivefortheir Services, a Compensation, whichshall notbediminishedduring their Continuancein Office.

SECTION 2
[JURISDICTION]
Thejudicial Powershall extendtoall Cases, in Law and Equity, arising underthis Constitution, the Lawsof the United States, and Treatiesmade, orwhichshall bemade, undertheir Authority;—to all Casesaffecting Ambassadors, otherpublic Ministersand Consuls;—toall Casesofadmiralty andmaritime Jurisdiction;— to Controversiestowhichthe United Statesshall bea Party;—to Controversiesbetweentwoormore States;—betweena Stateand Citizensofanother State;—between Citizensof different States,— between Citizensof thesame Stateclaiming Landsunder Grants of different States, andbetweena State, orthe Citizensthereof, and foreign States, Citizensor Subjects.11
Inall Casesaffecting Ambassadors, otherpublic Ministersand Consuls, andthoseinwhicha Stateshall be Party, thesupreme Courtshall haveoriginal Jurisdiction. Inall theother Casesbefore

mentioned, thesupreme Court shall have appellate Jurisdiction, bothasto Law and Fact, withsuch Exceptions, andundersuch Regulationsasthe Congressshall make.
The Trial of all Crimes, exceptin Casesof Impeachment, shall beby Jury; andsuch Trial shall beheldinthe Statewherethesaid Crimesshall havebeencommitted; butwhennotcommittedwithin any State, the Trial shall beatsuch Placeor Placesasthe Congress may by Law havedirected.

SECTION 3
[TREASON, PROOF, AND PUNISHMENT]
Treasonagainstthe United States, shall consistonly inlevying War againstthem, orinadhering totheir Enemies, giving them Aid and Comfort. No Personshall beconvictedof Treasonunlessonthe Testimony of two Witnessestothesameovert Act, oron Confession inopen Court.
The Congressshall have Powertodeclarethe Punishmentof Treason, butno Attainderof Treasonshall work Corruptionof Blood, or Forfeitureexceptduring the Lifeof the Personattainted.

Article IV
SECTION 1
[FAITH AND CREDIT AMONG STATES]
Full Faithand Creditshall begivenineach Statetothepublic Acts, Records, andjudicial Proceedingsof every other State. And the Congressmay by general Lawsprescribethe Mannerinwhich
such Acts, Recordsand Proceedingsshall beproved, andthe Effect thereof.

SECTION 2
[PRIVILEGES  AND  IMMUNITIES, FUGITIVES]
The Citizensof each Stateshall beentitledtoall Privilegesand Immunitiesof Citizensintheseveral States.
A Personchargedinany Statewith Treason, Felonyorother Crime, whoshall fleefrom Justice, andbefoundinanother State, shall on Demandof theexecutive Authority of the Statefrom whichhefled, bedeliveredup, toberemovedtothe Statehaving Jurisdiction of the Crime.
No personheldto Serviceor Labourinone State, underthe Laws thereof, escapingintoanother, shall, in Consequenceofany Lawor Regulationtherein, bedischargedfromsuch Serviceor Labour, but shall bedeliveredupon Claimofthe Partytowhomsuch Serviceor Labourmaybedue.12

SECTION 3
[ADMISSION OF NEW STATES]
New States may beadmittedby the Congressintothis Union; but nonew Stateshall beformedorerectedwithinthe Jurisdictionof any other State; norany Statebeformedby the Junctionof twoormore States, or Partsof States, withoutthe Consentof the Legislaturesof
the Statesconcernedaswell asof the Congress.
The Congressshall have Powertodisposeofandmakeall needful Rulesand Regulationsrespecting the Territory orother Property belonging tothe United States; andnothing inthis Constitutionshall besoconstruedasto Prejudiceany Claimsof the United States, orof any particular State.



	
11 Modified by the Eleventh Amendment.	12 Repealed by the Thirteenth Amendment.

SECTION 4
[GUARANTEE OF REPUBLICAN GOVERNMENT]
The United Statesshall guaranteetoevery Stateinthis Union a Republican Formof Government, andshall protecteachof them against Invasion; andon Applicationof the Legislature, orof the Executive(whenthe Legislaturecannotbeconvened), against domestic Violence.

Article V
[AMENDMENT OF THE CONSTITUTION]
The Congress, whenevertwothirdsof both Housesshall deem itnecessary, shall propose Amendmentstothis Constitution, or, onthe Applicationof the Legislaturesof twothirdsof theseveral States, shall call a Conventionforproposing Amendments, which, ineither Case, shall bevalidtoall Intentsand Purposes, as Partof
this Constitution, whenratifiedby the Legislaturesof threefourths of theseveral States, orby Conventionsinthreefourthsthereof, as theoneortheother Modeof Ratificationmay beproposedby the Congress; Providedthatno Amendmentwhichmaybemadepriorto the Year One thousand eighthundred andeightshallinany Manner
affectthe firstandfourth Clausesinthe Ninth Sectionofthefirst Article; andthatno State, withoutits Consent, shall bedeprivedofitsequal Suffrageinthe Senate.

Article VI
[DEBTS, SUPREMACY, OATH]
All Debtscontractedand Engagementsenteredinto, beforethe Adoptionof this Constitution, shall beasvalidagainstthe United Statesunderthis Constitution, asunderthe Confederation.

This Constitution, andthe Lawsof the United Stateswhichshall bemadein Pursuancethereof; andall Treatiesmade, orwhich shall bemade, underthe Authority of the United States, shall be
thesupreme Law of the Land; andthe Judgesinevery Stateshall be boundthereby, any Thing inthe Constitutionor Lawsof any Stateto the Contrary notwithstanding.
The Senatorsand Representativesbeforementioned, andthe Membersof theseveral State Legislatures, andall executiveand judicial Officers, bothof the United Statesandof theseveral States, shall beboundby Oathor Affirmation, tosupportthis Constitution; butnoreligious Testshall berequiredasa Qualificationtoany Office orpublic Trustunderthe United States.

Article VII
[RATIFICATION AND ESTABLISHMENT]
The Ratificationof the Conventionsof nine States, shall be sufficientforthe Establishmentof this Constitutionbetweenthe Statessoratifying the Same.
Donein Conventionby the Unanimous Consentof the States presentthe Seventeenth Day of Septemberinthe Yearofour
Lordonethousandsevenhundredand Eighty sevenandof the Independenceof the United Statesof Americathe Twelfth. In Witness whereof Wehavehereuntosubscribedour Names,
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New Hampshire
John Langdon Nicholas Gilman

Massachusetts
Nathaniel Gorham Rufus King

Connecticut
Wm. Saml. Johnson Roger Sherman

New York
Alexander Hamilton



New Jersey
Wil: Livingston David Brearley Wm. Paterson Jona: Dayton

Pennsylvania
BFranklin Thomas Mifflin Robt. Morris Geo. Clymer Thos. FitzSimons Jared Ingersoll James Wilson Gouv Morris

G:0 WASHINGTON—
Presidt. anddeputyfrom Virginia
Delaware
Geo: Read
Gunning Bedfordjun John Dickinson Richard Bassett Jaco: Broom

Maryland
James McHenry
Danof St Thos. Jenifer Danl. Carroll

Virginia
John Blair— James Madison Jr.



North Carolina
Wm. Blount
Richd. Dobbs Spaight Hu Williamson

South Carolina
J. Rutledge
Charles Cotesworth Pinckney
Charles Pinckney Pierce Butler

Georgia
William Few Abr Baldwin
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Amendments I–X, knownasthe Bill of Rights, wereproposedby Congresson September 25, 1789, andratifiedon December 15, 1791.

Amendment I
[FREEDOM OF RELIGION, OF SPEECH, AND OF THE PRESS]
Congressshall makenolaw respecting anestablishmentof religion, orprohibiting thefreeexercisethereof; orabridging
thefreedomof speech, orof thepress; ortherightof thepeople peaceablytoassemble, andtopetitionthe Governmentforaredress of grievances.

Amendment II
[RIGHT TO KEEP AND BEAR ARMS]
A well regulated Militia, being necessary tothesecurity of afree State, therightof thepeopletokeepandbear Arms, shall notbe infringed.

Amendment III
[QUARTERING OF SOLDIERS]
No Soldiershall, intimeof peacebequarteredinany house,
withouttheconsentof the Owner, norintimeof war, butinamanner tobeprescribedby law.

Amendment IV
[SECURITY FROM UNWARRANTABLE SEARCH AND SEIZURE]
Therightof thepeopletobesecureintheirpersons, houses, papers, andeffects,  againstunreasonablesearchesandseizures, shall notbeviolated, andno Warrantsshall issue, butuponprobable cause, supportedby Oathoraffirmation, andparticularly describing theplacetobesearched, andthepersonsorthingstobeseized.

Amendment V
[RIGHTS OF ACCUSED PERSONS IN CRIMINAL PROCEEDINGS]
Nopersonshall beheldtoanswerforacapital, orotherwise infamouscrime, unlessonapresentmentorindictmentof a Grand Jury, exceptincasesarising inthelandornaval forces, orinthe
Militia, wheninactual serviceintimeof Warorinpublic danger; norshall any personbesubjectforthesameoffencetobetwiceput injeopardy of lifeorlimb; norshall becompelledinany criminal casetobeawitnessagainsthimself, norbedeprivedof life, liberty, orproperty, withoutdueprocessof law; norshall privateproperty be takenforpublic use, withoutjustcompensation.

Amendment VI
[RIGHT TO SPEEDY TRIAL, WITNESSES, ETC.]
Inall criminal prosecutions, theaccusedshall enjoy theright toaspeedyandpublic trial, by animpartial jury of the Stateand

districtwhereinthecrimeshall havebeencommitted, whichdistrict shall havebeenpreviously ascertainedby law, andtobeinformed
of thenatureandcauseof theaccusation; tobeconfrontedwiththe witnessesagainsthim; tohavecompulsory processforobtaining witnessesinhisfavor, andtohavethe Assistanceof Counsel forhis defence.

Amendment VII
[TRIAL BY JURY IN CIVIL CASES]
Insuitsatcommonlaw, wherethevalueincontroversy shall exceedtwenty dollars, therightof trial by jury shall bepreserved, andnofacttriedby ajury, shall beotherwisereexaminedinany Courtofthe United States, thanaccording totherulesofthe commonlaw.

Amendment VIII
[BAILS, FINES, PUNISHMENTS]
Excessivebail shall notberequired, norexcessivefinesimposed, norcruel andunusual punishmentsinflicted.

Amendment IX
[RESERVATION OF RIGHTS OF PEOPLE]
Theenumerationinthe Constitution, of certainrights, shall not beconstruedtodeny ordisparageothersretainedby thepeople.

Amendment X
[POWERS RESERVED TO STATES OR PEOPLE]
Thepowersnotdelegatedtothe United Statesby the Constitution, norprohibitedby it tothe States, arereservedtothe Statesrespectively, ortothepeople.

Amendment XI
[Proposed by Congress on March 4, 1794; declared ratified on January 8, 1798.]
[RESTRICTION OF JUDICIAL POWER]
The Judicial powerof the United Statesshall notbeconstruedto extendtoany suitinlaw orequity, commencedorprosecutedagainst oneof the United Statesby Citizensof another State, orby Citizensor Subjectsof any Foreign State.

Amendment XII
[Proposed by Congress on December 9, 1803; declared ratified on September 25, 1804.]
[ELECTION OF PRESIDENT AND VICE PRESIDENT]
The Electors shall meet in their respective states and vote by ballot for President and Vice-President, one of whom, at least,

shall not be an inhabitant of the same state with themselves; they shall name in their ballots the person voted for as President, and
in distinct ballots the person voted for as Vice-President, and they shall make distinct lists of all persons voted for as President, and of all persons voted for as Vice-President, and of the number of votes for each, which lists they shall sign and certify, and transmit sealed to the seat of the government of the United States, directed to the President of the Senate;—the President of the Senate shall,
in presence of the Senate and House of Representatives, open all the certificates and the votes shall then be counted;—The person having the greatest number of votes for President, shall be the
President, if such number be a majority of the whole number of Electors appointed; and if no person have such majority, then from the persons having the highest numbers not exceeding three on the list of those voted for as President, the House of Representatives shall choose immediately, by ballot, the President. But in choosing the President, the votes shall be taken by states, the representation from each state having one vote; a quorum for this purpose shall consist of a member or members from two-thirds of the states,
and a majority of all the states shall be necessary to a choice.
And if the House of Representatives shall not choose a President whenever the right of choice shall devolve upon them, before the fourth day of March next following, then the Vice-President shall act as President, as in the case of the death or other constitutional
disability of the President.—The person having the greatest number of votes as Vice-President, shall be the Vice-President, if such number be a majority of the whole number of Electors appointed,
and if no person have a majority, then from the two highest numbers on the list, the Senate shall choose the Vice-President; a quorum for the purpose shall consist of two-thirds of the whole number of Senators, and a majority of the whole number shall be necessary to a choice. But no person constitutionally ineligible to the office of President shall be eligible to that of Vice-President of the United States.

Amendment XIII
[Proposed by Congress on January 31, 1865; declared ratified on December 18, 1865.]

SECTION 1
[ABOLITION OF SLAVERY]
Neither slavery nor involuntary servitude, except asa punishmentforcrimewhereof theparty shall havebeenduly convicted, shall existwithinthe United States, orany placesubjectto theirjurisdiction.

SECTION 2
[POWER TO ENFORCE THIS ARTICLE]
Congressshall havepowertoenforcethisarticleby appropriate legislation.

Amendment XIV
[Proposed by Congress on June 13, 1866; declared ratified on July 28, 1868.]

SECTION 1
[CITIZENSHIP RIGHTS NOT TO BE ABRIDGED BY STATES]
All personsbornornaturalizedinthe United States, andsubject tothejurisdictionthereof, arecitizensof the United Statesandof
the Statewhereinthey reside. No Stateshall makeorenforceany law whichshall abridgetheprivilegesorimmunitiesof citizensof the United States; norshall any Statedepriveany personof life, liberty,

orproperty, withoutdueprocessof law; nordenytoany person withinitsjurisdictiontheequal protectionof thelaws.

SECTION 2
[APPORTIONMENT OF REPRESENTATIVES IN CONGRESS]
Representativesshallbeapportionedamongtheseveral States according to their respective numbers, countingthewhole number of persons in each State, excluding Indians not taxed. Butwhen the righttovoteatanyelectionforthechoiceofelectorsfor Presidentand Vice-Presidentofthe United States, Representativesin Congress,
the Executiveand Judicialofficersofa State, orthemembersofthe Legislaturethereof, isdeniedtoanyofthemaleinhabitantsofsuch
State, beingtwenty-oneyearsofage, andcitizensofthe United States, orinanywayabridged, exceptforparticipationinrebellion, orother crime, thebasisofrepresentationthereinshallbereducedinthe proportionwhichthenumberofsuchmalecitizensshallbeartothe wholenumberofmalecitizenstwenty-oneyearsofageinsuch State.

SECTION 3
[PERSONS DISQUALIFIED FROM HOLDING OFFICE]
Nopersonshall bea Senatoror Representativein Congress, or elector of Presidentand Vice-President, orholdany office, civil or military, underthe United States, orunderany State, who, having previously takenanoath, asamemberof Congress, orasanofficer of the United States, orasamemberof any Statelegislature, orasan executive or judicial officerof any State, tosupportthe Constitution of the United States, shall haveengagedininsurrectionorrebellion
againstthesame, orgivenaidorcomforttotheenemiesthereof. But Congressmay by avoteof two-thirdsof each House, removesuch disability.

SECTION 4
[WHAT PUBLIC DEBTS ARE VALID]
Thevalidity of thepublic debtof the United States, authorized by law, including debtsincurredforpaymentof pensionsand bountiesforservicesinsuppressing insurrectionorrebellion, shall not bequestioned. But neither the United Statesnorany Stateshall assumeorpay any debtorobligationincurredinaidof insurrection orrebellionagainstthe United States, orany claimforthelossor emancipationof any slave; butall suchdebts, obligationsandclaims shall be held illegal andvoid.

SECTION 5
[POWER TO ENFORCE THIS ARTICLE]
The Congressshall havepowertoenforce, by appropriate legislation, theprovisionsof thisarticle.

Amendment XV
[Proposed by Congress on February 26, 1869; declared ratified on March 30, 1870.]

SECTION 1
[NEGRO SUFFRAGE]
Therightof citizensof the United Statestovoteshall notbe denied orabridgedby the United Statesorby any Stateonaccountof race, color, orpreviousconditionofservitude.

SECTION 2
[POWER TO ENFORCE THIS ARTICLE]
The Congressshall havepowertoenforcethisarticleby appropriatelegislation.

Amendment XVI
[Proposed by Congress on July 2, 1909; declared ratified on February 25, 1913.] [AUTHORIZING INCOME TAXES]
The Congressshall havepowertolay andcollecttaxeson incomes, fromwhateversourcederived, withoutapportionment among theseveral States, andwithoutregardtoany censusor enumeration.

Amendment XVII
[Proposed by Congress on May 13, 1912; declared ratified on May 31, 1913.] [POPULAR ELECTION OF SENATORS]
The Senateof the United Statesshall becomposedof two Senatorsfromeach State, electedby thepeoplethereof, forsix years; andeach Senatorshall haveonevote. Theelectorsineach Stateshall havethequalificationsrequisiteforelectorsof themostnumerous branchof the Statelegislatures.
Whenvacancieshappenintherepresentationofany Statein the Senate, theexecutiveauthority of such Stateshall issuewrits of electiontofill suchvacancies: Provided, Thatthelegislatureof
any Statemay empowertheexecutivethereof tomaketemporary appointments until thepeople fill thevacanciesby electionasthe legislaturemay direct.
Thisamendmentshall notbesoconstruedastoaffectthe electionortermof any Senatorchosenbeforeitbecomesvalidaspart ofthe Constitution.

Amendment XVIII
[Proposed by Congress December 18, 1917; declared ratified on January 29, 1919.]

SECTION 1
[NATIONAL LIQUOR PROHIBITION]
After oneyearfromtheratificationofthisarticlethemanufacture, sale, ortransportationofintoxicatingliquorswithin, the importation thereofinto, ortheexportationthereoffromthe United Statesandall territorysubjecttothejurisdictionthereofforbeveragepurposesis herebyprohibited.

SECTION 2
[POWER TO ENFORCE THIS ARTICLE]
The Congressandtheseveral States shallhaveconcurrentpowerto enforce this article byappropriatelegislation.

SECTION 3
[RATIFICATION WITHIN SEVEN YEARS]
This article shall be inoperative unless it shall havebeen ratified asanamendmenttothe Constitutionbythelegislaturesoftheseveral
States, asprovidedinthe Constitution, withinsevenyearsfromthedate of the submissionhereof to the Statesby the Congress.1

Amendment XIX
[Proposed by Congress on June 4, 1919; declared ratified on August 26, 1920.]


1 Repealed by the Twenty-first Amendment.

[WOMAN SUFFRAGE]
Therightof citizensof the United Statestovoteshall notbe denied orabridgedby the United Statesorby any Stateonaccountof sex.
Congressshall havepowertoenforcethisarticleby appropriate legislation.

Amendment XX
[Proposed by Congress on March 2, 1932; declared ratified on February 6, 1933.]

SECTION 1
[TERMS OF OFFICE]
Thetermsofthe Presidentand Vice Presidentshall endat noononthe 20thday of January, andthetermsof Senatorsand Representativesatnoononthe 3dday of January, of theyearsin whichsuchtermswouldhaveendedif thisarticlehadnotbeen ratified; andthetermsof theirsuccessorsshall thenbegin.

SECTION 2
[TIME OF CONVENING CONGRESS]
The Congressshall assembleatleastonceinevery year, andsuch meeting shall beginatnoononthe 3dday of January, unlessthey shall by law appointadifferentday.

SECTION 3
[DEATH OF PRESIDENT-ELECT]
If, atthetimefixedforthebeginning of thetermof the President, the Presidentelectshall havedied, the Vice Presidentelectshall become President. If a Presidentshall nothavebeenchosenbefore
thetimefixedforthebeginning of histerm, orif the Presidentelect shall havefailedtoqualify, thenthe Vice Presidentelectshall actas Presidentuntil a Presidentshall havequalified; andthe Congress may by law provideforthecasewhereinneithera Presidentelectnor a Vice President elect shall havequalified, declaring whoshall then actas President, orthemannerinwhichonewhoistoactshall be selected, andsuchpersonshall actaccordingly until a Presidentor Vice Presidentshall havequalified.

SECTION 4
[ELECTION OF THE PRESIDENT]
The Congressmay by law provideforthecaseof thedeathof any of thepersonsfromwhomthe Houseof Representativesmay choose a Presidentwhenevertherightof choiceshall havedevolvedupon
them, andforthecaseof thedeathof any of thepersonsfromwhom the Senatemay choosea Vice Presidentwhenevertherightof choice shall havedevolveduponthem.

SECTION 5
[AMENDMENT TAKES EFFECT]
Sections 1 and 2 shall takeeffectonthe 15thday of October following theratificationof thisarticle.

SECTION 6
[RATIFICATION WITHIN SEVEN YEARS]
Thisarticleshall beinoperativeunlessitshall havebeenratified asanamendmenttothe Constitutionby thelegislaturesof three- fourths of theseveral Stateswithinsevenyearsfromthedateof its submission.

Amendment XXI
[Proposed by Congress on February 20, 1933; declared ratified on December 5, 1933.]

SECTION 1
[NATIONAL LIQUOR PROHIBITION REPEALED]
Theeighteentharticleof amendmenttothe Constitutionof the United Statesishereby repealed.

SECTION 2
[TRANSPORTATION OF LIQUOR INTO “DRY” STATES]
Thetransportationorimportationintoany State, Territory, or Possessionof the United Statesfordelivery orusethereinof intoxicating liquors, inviolationof thelawsthereof, ishereby prohibited.

SECTION 3
[RATIFICATION WITHIN SEVEN YEARS]
Thisarticleshall beinoperativeunlessitshall havebeenratified asanamendmenttothe Constitutionby conventionsintheseveral States, asprovidedinthe Constitution, withinsevenyearsfromthe dateof thesubmissionhereof tothe Statesby the Congress.

Amendment XXII
[Proposed by Congress on March 21, 1947; declared ratified on February 27, 1951.]

SECTION 1
[TENURE OF PRESIDENT LIMITED]
No person shall beelected to theofficeof Presidentmorethan twice, andnopersonwhohasheldtheofficeof Presidentoracted
as President, formorethantwoyearsofatermtowhichsomeother personwaselected Presidentshallbeelectedtotheofficeofthe
Presidentmorethanonce. Butthis Articleshallnotapply toany personholdingtheofficeof Presidentwhenthis Articlewasproposed bythe Congress, andshallnotpreventany personwhomay be holding theofficeof President, oractingas President, duringtheterm withinwhichthis Articlebecomesoperativefromholdingtheoffice of President or acting as President duringthe remainder of such term.

SECTION 2
[RATIFICATION WITHIN SEVEN YEARS]
Thisarticleshall beinoperativeunlessitshall havebeenratified asanamendmenttothe Constitutionby thelegislaturesof three- fourths of theseveral Stateswithinsevenyearsfromthedateof its submissiontothe Statesby the Congress.

Amendment XXIII
[Proposed by Congress on June 16, 1960; declared ratified on March 29, 1961.]

SECTION 1
[ELECTORAL COLLEGE VOTES FOR THE DISTRICT OF COLUMBIA]
The Districtconstituting theseatof Governmentof the United Statesshall appointinsuchmannerasthe Congressmay direct:
A number of electors of President and Vice President equal to thewholenumberof Senatorsand Representativesin Congress to which the Districtwouldbe entitled if it were a State, butin no

event more thanthe least populous State; they shall bein addition to those appointed by the States, butthey shall beconsidered, for thepurposesof theelectionof Presidentand Vice President, tobe
electors appointedby a State; andthey shall meetinthe Districtand performsuchdutiesasprovidedby thetwelftharticleofamendment.

SECTION 2
[POWER TO ENFORCE THIS ARTICLE]
The Congressshall havepowertoenforcethisarticleby appropriatelegislation.

Amendment XXIV
[Proposed by Congress on August 27, 1962; declared ratified on January 23, 1964.]

SECTION 1
[ANTI-POLL TAX]
Therightof citizensof the United Statestovoteinany primary orotherelectionfor Presidentor Vice President, forelectorsfor
Presidentor Vice President, orfor Senatoror Representativeof Congress, shall notbedeniedorabridgedby the United Statesorany Stateby reasonof failuretopay any poll tax orothertax.

SECTION 2
[POWER TO ENFORCE THIS ARTICLE]
The Congressshall havepowertoenforcethisarticleby appropriatelegislation.

Amendment XXV
[Proposed by Congress on July 6, 1965; declared ratified on February 10, 1967.]

SECTION 1
[VICE PRESIDENT TO BECOME PRESIDENT]
Incaseof theremoval of the Presidentfromofficeorhisdeathor resignation, the Vice President shall become President.

SECTION 2
[CHOICE OF A NEW VICE PRESIDENT]
Wheneverthereisavacancy intheofficeof the Vice President, the Presidentshall nominatea Vice Presidentwhoshall takethe officeuponconfirmationby amajority voteof bothhousesof Congress.

SECTION 3
[PRESIDENT MAY DECLARE OWN DISABILITY]
Wheneverthe Presidenttransmitstothe Presidentprotempore of the Senateandthe Speakerof the Houseof Representatives
hiswrittendeclarationthatheisunabletodischargethepowers anddutiesof hisoffice, anduntil hetransmitstothemawritten declaration tothecontrary, suchpowersanddutiesshall be dischargedby the Vice Presidentas Acting President.

SECTION 4
[ALTERNATE PROCEDURES TO DECLARE AND TO END PRESIDEN- TIAL DISABILITY]
Wheneverthe Vice Presidentandamajority of eitherthe principal officersof theexecutivedepartments, orof suchother

body as Congressmay by law provide, transmittothe President protemporeof the Senateandthe Speakerof the Houseof Representativestheirwrittendeclarationthatthe Presidentis unabletodischargethepowersanddutiesof hisoffice, the Vice
Presidentshall immediately assumethepowersanddutiesof the officeas Acting President.
Thereafter, whenthe Presidenttransmitstothe President protemporeof the Senateandthe Speakerof the Houseof Representativeshiswrittendeclarationthatnoinability exists,
heshall resumethepowersanddutiesof hisofficeunlessthe Vice Presidentandamajority of eithertheprincipal officersof the executivedepartment, orof suchotherbodyas Congressmay by
law provide, transmitwithinfourdaystothe Presidentprotempore of the Senateandthe Speakerof the Houseof Representativestheir writtendeclarationthatthe Presidentisunabletodischargethe powersanddutiesof hisoffice. Thereupon Congressshall decidethe issue, assembling withinforty eighthoursforthatpurposeif notin session. If the Congress, withintwenty onedaysafterreceiptof the latterwrittendeclaration, or, if Congressisnotinsession, within
twenty onedaysafter Congressisrequiredtoassemble, determines by two-thirdsvoteof both Housesthatthe Presidentisunableto dischargethepowersanddutiesof hisoffice, the Vice Presidentshall continuetodischargethesameas Acting President; otherwise, the Presidentshall resumethepowersanddutiesof hisoffice.

Amendment XXVI
[Proposed by Congress on March 23, 1971; declared ratified on July 1, 1971.]

SECTION 1
[EIGHTEEN-YEAR-OLD VOTE]
Therightof citizensof the United States, whoareeighteenyears of ageorolder, tovoteshall notbedeniedorabridgedby the United Statesorby any Stateonaccountof age.

SECTION 2
[POWER TO ENFORCE THIS ARTICLE]
The Congressshall havepowertoenforcethisarticleby appropriatelegislation.

Amendment XXVII
[Proposed by Congress on September 25, 1789; declared ratified on May 8, 1992.]
[CONGRESS CANNOT RAISE ITS OWN PAY]
Nolaw varying thecompensationfortheservicesof the Senatorsand Representatives, shall takeeffect, until anelectionof representativesshall haveintervened.
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Among thenumerousadvantagespromisedby awell constructed Union, nonedeservestobemoreaccurately developed thanits tendency tobreakandcontroltheviolenceoffaction. Thefriend ofpopulargovernmentsneverfindshimself somuchalarmedfor theircharacterandfate, aswhenhecontemplatestheirpropensity tothisdangerousvice. Hewill notfail thereforetosetaduevalue onany planwhich, withoutviolating theprinciplestowhichheis attached, provides aproper cure for it. Theinstability, injustice,
andconfusionintroducedintothepublic councilshave, intruth, beenthemortal diseasesunderwhichpopulargovernmentshave everywhereperished, astheycontinuetobethefavoriteandfruitful topicsfromwhichtheadversariestoliberty derivetheirmost speciousdeclamations. Thevaluableimprovementsmadeby the
Americanconstitutionsonthepopularmodels, bothancientand modern, cannotcertainly betoomuchadmired; butitwouldbean unwarrantablepartiality tocontendthatthey haveaseffectually obviatedthedangeronthisside, aswaswishedandexpected.
Complaintsareeverywhereheardfromourmostconsiderateand virtuouscitizens, equally thefriendsof public andprivatefaith
andof public andpersonal liberty, thatourgovernmentsaretoo
unstable, thatthepublic goodisdisregardedintheconflictsof rival parties, andthatmeasuresaretoooftendecided, notaccording tothe rulesof justiceandtherightsof theminorparty, butby thesuperior forceof aninterestedandoverbearing majority. Howeveranxiously we may wishthatthesecomplaintshadnofoundation, theevidence of knownfactswill notpermitustodeny thatthey areinsomedegree true. Itwill befound, indeed, onacandidreview of oursituation, that someof thedistressesunderwhichwelaborhavebeenerroneously charged on theoperation of our governments; but it will befound,
atthesametime, thatothercauseswill notaloneaccountformany of ourheaviestmisfortunes; and, particularly, forthatprevailing
andincreasing distrustof public engagementsandalarmforprivate rightswhichareechoedfromoneendof thecontinenttotheother.
Thesemustbechiefly, if notwholly, effectsof theunsteadiness andinjusticewithwhichafactiousspirithastaintedourpublic administration.
By afaction Iunderstandanumberof citizens, whether
amounting toamajority orminority of thewhole, whoareunitedand actuated by some common impulseof passion, orof interest, adverse totherightsof othercitizens, ortothepermanentandaggregate interestsof thecommunity.
Therearetwomethodsof curing themischiefsof faction: theone, by removing its causes; theother, by controlling itseffects.
Thereareagaintwomethodsof removing thecausesof faction: theone, by destroying theliberty whichisessential to itsexistence; theother, by giving toevery citizenthesameopinions, thesame passions, andthesameinterests.
Itcouldneverbemoretruly saidthanof thefirstremedy, thatit isworsethanthedisease. Liberty is tofactionwhatairistofire, an alimentwithoutwhichitinstantly expires. Butitcouldnotbealess folly toabolishliberty, whichisessential topolitical life, because
it nourishesfaction, than it wouldbetowishtheannihilationof air, whichisessential toanimal life, becauseitimpartstofireits destructive agency.
The second expedient is as impracticable, as the first would be unwise. As long as the reason of man continues fallible, and he is

at liberty to exercise it, different opinions will be formed. As long as the connection subsists between his reason and his self-love, his opinions and his passions will have a reciprocal influence on each other; and the former will be objects to which the latter will attach themselves. The diversity in the faculties of men, from which the
rights of property originate, is not less an insuperable obstacle to a uniformity of interests. The protection of these faculties is the first object of Government. From the protection of different and
unequal faculties of acquiring property, the possession of different degrees and kinds of property immediately results; and from the
influence of these on the sentiments and views of the respective proprietors, ensues a division of the society into different interests and parties.
Thelatentcausesof factionarethussowninthenatureof man; andweseethemeverywherebroughtintodifferentdegreesof activity, according tothedifferentcircumstancesof civil society. A zeal fordifferentopinionsconcerning religion, concerning Government, andmany otherpoints, aswell of speculationasof
practice; anattachmenttodifferentleadersambitiously contending for pre-eminenceandpower; ortopersonsof otherdescriptions whosefortuneshavebeeninteresting tothehumanpassions, have inturndividedmankindintoparties, inflamedthemwithmutual
animosity, andrenderedthemmuchmoredisposedtovex and oppresseachother, thantoco-operatefortheircommongood. So strong is thispropensity of mankindtofall intomutual animosities, thatwherenosubstantial occasionpresentsitself, themost frivolousandfanciful distinctionshavebeensufficienttokindle
theirunfriendly passions, andexcitetheirmostviolentconflicts. Butthemostcommonanddurablesourceoffactionshasbeenthe variousandunequal distributionof property. Thosewhoholdand thosewhoarewithoutproperty haveeverformeddistinctinterests insociety. Thosewhoarecreditors, andthosewhoaredebtors, fall underalikediscrimination. A landedinterest, amanufacturing
interest, amercantileinterest, amoneyedinterest, withmany lesser interests, grow upof necessity incivilizednations, anddividethem intodifferentclasses, actuatedby differentsentimentsandviews.
Theregulationof thesevariousandinterfering interestsforms theprincipal task of modern Legislation, andinvolvesthespirit of party andfactioninthenecessary andordinary operationsof Government.
Nomanisallowedtobejudgeinhisowncause, becausehis interestwouldcertainly biashisjudgmentand, notimprobably, corrupthisintegrity. Withequal, nay withgreaterreason, abody of menareunfittobebothjudgesandpartiesatthesametime; yet
whataremany of themostimportantactsof legislationbutsomany judicial determinations, notindeedconcerning therightsof single persons, butconcerning therightsof largebodiesof citizens; and whatarethedifferentclassesof legislatorsbutadvocatesandparties tothecauseswhichthey determine? Isalaw proposedconcerning privatedebts? It isaquestiontowhichthecreditorsareparties
ononesideandthedebtorsontheother. Justiceoughttoholdthe balancebetweenthem. Yetthepartiesare, andmustbe, themselves thejudges; andthemostnumerousparty, orinotherwords, the most powerful faction mustbeexpectedtoprevail. Shall domestic manufacturersbeencouraged, andinwhatdegree, by restrictions on foreign manufacturers? arequestions which wouldbedifferently decided by thelanded andthemanufacturing classes, andprobably

by neitherwithasoleregardtojusticeandthepublic good. The apportionmentof taxesonthevariousdescriptionsof property is
anactwhichseemstorequirethemostexactimpartiality; yetthere is, perhaps, nolegislativeactinwhichgreateropportunity and temptationaregiventoapredominantparty totrampleontherules of justice. Every shilling withwhichthey overburdentheinferior numberisashilling savedtotheirownpockets.
It is invaintosay that enlightened statesmen will beabletoadjust theseclashing interestsandrenderthemall subservienttothepublic good. Enlightenedstatesmenwill notalwaysbeatthehelm. Nor, in many cases, cansuchanadjustmentbemadeatall withouttaking intoview indirectandremoteconsiderations, whichwill rarely prevail overtheimmediateinterestwhichoneparty may findin disregarding therightsof anotherorthegoodof thewhole.
Theinferencetowhichwearebroughtisthatthe causes of faction cannotberemovedandthatrelief is only tobesoughtinthemeansof controlling its effects.
If afactionconsistsof lessthanamajority, relief is suppliedby therepublicanprinciple, whichenablesthemajority todefeatits sinisterviewsby regularvote. Itmay clog theadministration, it
may convulsethesociety; butitwill beunabletoexecuteandmask itsviolenceundertheformsof the Constitution. Whenamajority is includedinafaction, theformof populargovernment, onthe otherhand, enablesittosacrificeto its ruling passionorinterest boththepublic goodandtherightsof othercitizens. To securethe public goodandprivaterightsagainstthedangerof suchafaction, andatthesametimeto preservethespiritandtheformof popular government, is thenthegreatobjecttowhichourenquiriesare directed. Letmeaddthatitisthegreatdesideratumby whichalone
thisformof governmentcanberescuedfromtheopprobriumunder whichithasso long laboredandberecommendedto theesteemand adoptionof mankind.
By whatmeansisthisobjectattainable? Evidently by oneof two only. Eithertheexistenceof thesamepassionorinterestinamajority at thesame time mustbeprevented, orthemajority, having such
co-existentpassionorinterest, mustberendered, by theirnumber andlocal situation, unabletoconcertandcarry intoeffectschemes ofoppression. If theimpulseandtheopportunity besufferedto coincide, wewell know thatneithermoral norreligiousmotivescan bereliedonasanadequatecontrol. They arenotfoundtobesuchon theinjusticeandviolenceof individuals, andlosetheirefficacy in proportiontothenumbercombinedtogether, thatis, inproportion astheirefficacy becomesneedful.
Fromthisview of thesubjectitmay beconcludedthatapure Democracy, by which Imeana Society consisting of asmall number of citizens, whoassemble and administer the Government in person, canadmitof nocureforthemischiefsof faction. A common passionorinterestwill, inalmostevery case, befeltby amajority of thewhole; acommunicationandconcertresultsfromtheformof Governmentitself; andthereisnothing tochecktheinducements tosacrificetheweakerparty oranobnoxiousindividual. Henceit
is thatsuch Democracieshaveeverbeenspectaclesof turbulence andcontention; haveeverbeenfoundincompatiblewithpersonal security ortherightsof property; andhaveingeneral beenasshort intheirlivesasthey havebeenviolentintheirdeaths. Theoretic politicians, whohavepatronizedthisspeciesof Government, have
erroneously supposedthatby reducing mankindtoaperfectequality intheirpolitical rights, theywouldatthesametimebeperfectly equalizedandassimilatedintheirpossessions, theiropinions, and
theirpassions.
A Republic, by which I mean a Government inwhich the schemeof representationtakesplace, opensadifferentprospect andpromisesthecureforwhichweareseeking. Letusexamine thepointsinwhichitvariesfrompure Democracy, andweshall comprehendboththenatureof thecureandtheefficacy whichit must derivefromthe Union.

Thetwogreatpointsof differencebetweena Democracy anda Republic are: first, thedelegationof the Government, inthelatter, to asmall numberof citizenselectedby therest; secondly, thegreater numberof citizensandgreatersphereof country overwhichthe lattermay beextended.
Theeffectof thefirstdifferenceis, ontheonehand, torefineand enlargethepublic viewsby passing themthroughthemediumof a chosenbodyof citizens, whosewisdommay bestdiscernthetrue interestof theircountry andwhosepatriotismandloveof justicewill beleastlikely tosacrificeittotemporary orpartial considerations.
Undersucharegulationitmay well happenthatthepublic voice, pronouncedby therepresentativesof thepeople, will bemore consonanttothepublic goodthanif pronouncedby thepeople
themselves, convenedforthepurpose. Ontheotherhand, theeffect may beinverted. Menof factioustempers, of local prejudices, orof sinisterdesigns, may, by intrigue, by corruption, orby othermeans, firstobtainthesuffrages, andthenbetray theinterestsof thepeople.
Thequestionresulting is, whethersmall orextensive Republics
aremostfavorabletotheelectionof properguardiansof thepublic weal; anditisclearly decidedinfavor of thelatterby twoobvious considerations.
Inthefirstplaceitistoberemarkedthathoweversmall the Republic may be, the Representativesmustberaisedtoacertain numberinordertoguardagainstthecabalsofafew; andthat howeverlargeitmay betheymustbelimitedtoacertainnumber inordertoguardagainsttheconfusionof amultitude. Hence, the
numberof Representativesinthetwocasesnotbeing inproportion tothatof the Constituents, andbeing proportionally greatestinthe small Republic, it followsthatif theproportionof fit charactersbenot less inthe large thaninthesmall Republic, theformer will present a greateroption, andconsequently agreaterprobability of a fit choice.
Inthenextplace, aseach Representativewill bechosenby a
greaternumberof citizensinthelargethaninthesmall Republic, it will bemoredifficultforunworthy candidatestopractisewith
successtheviciousartsby whichelectionsaretoooftencarried; and thesuffragesof thepeoplebeing morefree, will bemorelikely to centreonmenwhopossessthemostattractivemeritandthemost diffusiveandestablishedcharacters.
It mustbeconfessedthat inthis, asin most othercases, thereisamean, onbothsidesofwhichinconveniencieswill be found to lie. By enlarging toomuchthenumberof electors, you
render the representative too little acquainted withall their local circumstancesandlesserinterests; asby reducing it toomuch, you renderhimunduly attachedtothese, andtoolittlefittocomprehend andpursuegreatandnational objects. The Federal Constitution forms ahappy combinationinthisrespect; thegreatandaggregate interestsbeing referredtothenational, thelocal andparticularto
the Statelegislatures.
Theotherpointof differenceisthegreaternumberof citizens andextentof territory whichmay bebroughtwithinthecompass of Republicanthanof Democratic Government; anditisthis circumstanceprincipally whichrendersfactiouscombinations lesstobedreadedintheformerthaninthelatter. Thesmallerthe
society, thefewerprobably will bethedistinctpartiesandinterests composing it; thefewerthedistinctpartiesandinterests, themore frequently will amajority befoundof thesameparty; andthe smallerthenumberofindividualscomposing amajority, andthe smallerthecompasswithinwhichthey areplaced, themoreeasily will they concertandexecutetheirplansof oppression. Extendthe sphereandyoutakeinagreatervariety of partiesandinterests; you make it less probable that amajority of thewhole will havea commonmotivetoinvadetherightsof othercitizens; orif sucha commonmotiveexists, itwill bemoredifficultforall whofeel it to discovertheirownstrengthandtoactinunisonwitheachother.
Besidesotherimpediments, itmay beremarked, thatwherethereis aconsciousnessof unjustordishonorablepurposes, communication

is alwayscheckedby distrustinproportiontothenumberwhose concurrenceisnecessary.
Hence, it clearly appears that thesame advantage which a Republic hasovera Democracy incontrolling theeffectsof faction isenjoyedby alargeoverasmall republic—isenjoyedby the Union over the States composing it. Doesthis advantage consistinthe substitutionof representativeswhoseenlightenedviewsand
virtuoussentimentsrenderthemsuperiortolocal prejudicesandto schemesof injustice? Itwill notbedeniedthattherepresentationof the Unionwill bemostlikely topossesstheserequisiteendowments. Doesitconsistinthegreatersecurity affordedby agreatervariety of parties, againsttheeventof any oneparty being abletooutnumber
andoppresstherest? Inanequal degreedoestheincreasedvariety of partiescomprisedwithinthe Unionincreasethissecurity? Does it, infine, consistinthegreaterobstaclesopposedtotheconcertand accomplishment of thesecretwishesof anunjustandinterested majority? Hereagaintheextentof the Uniongivesitthemost palpableadvantage.
Theinfluenceof factiousleadersmay kindleaflamewithintheir particular Statesbutwill beunabletospreadageneral conflagration throughtheother States: areligioussectmay degenerateintoa political factioninapartof the Confederacy; butthevariety of sects dispersedovertheentirefaceof itmustsecurethenational Councils againstany dangerfromthatsource: arageforpapermoney, foran abolitionof debts, foranequal divisionof property, orforany other improperorwickedproject, will belessapttopervadethewholebody ofthe Unionthanaparticularmemberofit; inthesameproportion assuchamalady ismorelikely totaintaparticularcounty ordistrict
thananentire State.
Intheextentandproperstructureofthe Union,  therefore, we  beholdarepublicanremedy forthediseasesmostincidentto
Republican Government. Andaccording tothedegreeofpleasure andpridewefeel inbeing republicansoughttobeourzeal in cherishing thespiritandsupporting thecharacterof federalist.
PUBLIUS

No. 51: Madison
To whatexpedient, then, shall wefinally resort, formaintaining inpracticethenecessary partitionof poweramong theseveral
departments aslaid down intheconstitution? Theonly answerthat canbegivenis thatasall theseexteriorprovisionsarefoundtobe inadequatethedefectmustbesupplied, by socontriving theinterior structureof thegovernmentasthatitsseveral constituentpartsmay, by theirmutual relations, bethemeansof keeping eachotherintheir properplaces. Withoutpresuming toundertakeafull development of thisimportant idea Iwill hazard afew general observations which may perhapsplaceitinaclearerlight, andenableustoformamore correctjudgmentof theprinciplesandstructureof thegovernment planned by theconvention.
Inorderto lay aduefoundationforthatseparateanddistinct exerciseof thedifferentpowersof government, whichtoacertain extentisadmittedonall  handstobeessential   tothepreservation of liberty, it isevidentthateachdepartmentshouldhaveawill of its own; andconsequently shouldbeso constitutedthatthemembers
of eachshouldhaveaslittleagency aspossibleintheappointmentof themembersof theothers. Werethisprinciplerigorously adhered to, itwouldrequirethatall theappointmentsforthesupreme executive, legislative, andjudiciary magistraciesshould bedrawn fromthesamefountainof authority, thepeople, throughchannels having no communicationwhateverwithoneanother. Perhaps suchaplanof constructing theseveral departmentswouldbeless difficultinpracticethanitmay incontemplationappear. Some difficulties, however, andsomeadditional expensewouldattend

theexecutionof it. Somedeviations, therefore, fromtheprinciple mustbeadmitted. Intheconstitutionof thejudiciary department inparticular, itmightbeinexpedientto insistrigorously onthe principle: first, becausepeculiarqualificationsbeing essential in themembers, theprimary considerationoughttobetoselectthat modeof choicewhichbestsecuresthesequalifications; second,
becausethepermanenttenureby whichtheappointmentsareheld inthatdepartmentmustsoondestroy all senseof dependenceonthe authority conferring them.
It isequally evidentthatthemembersofeachdepartmentshould beaslittledependentaspossibleonthoseof theothersforthe emoluments annexed to their offices. Weretheexecutivemagistrate, orthejudges, notindependentof thelegislatureinthisparticular,
theirindependenceinevery otherwouldbemerely nominal.
Butthegreatsecurity againstagradual concentrationof the several powersinthesamedepartmentconsistsingiving tothose whoadministereachdepartmentthenecessary constitutional meansandpersonal motivestoresistencroachmentsof theothers. Theprovisionfordefencemustinthis, asinall othercases, bemade commensuratetothedangerof attack. Ambitionmustbemadeto counteractambition. Theinterestof themanmustbeconnected
withtheconstitutional rightsof theplace. Itmay beareflection on human nature that such devices should be necessary to control theabusesof government. Butwhatisgovernmentitself butthe
greatestof all reflectionsonhumannature? If  menwereangels, no governmentwouldbe necessary. If angelsweretogovernmen, neither external nor internal controls on government wouldbe
necessary. Inframing agovernmentwhich is tobeadministeredby menovermen, thegreatdifficulty lies inthis: Youmustfirstenable thegovernmenttocontrol thegoverned; andinthenextplace oblige it to control itself. A dependence on thepeople is, no doubt,
theprimary control onthegovernment; butexperiencehastaught mankindthenecessity of auxiliary precautions.
Thispolicy of supplying, by oppositeandrival interests, the defect of bettermotives, mightbetracedthroughthewholesystem of humanaffairs, privateaswell aspublic. Weseeitparticularly displayedinall thesubordinatedistributionsof power, wherethe constantaimistodivideandarrangetheseveral officesinsucha mannerasthateachmay beacheck ontheother; thattheprivate interestof every individual may beasentinel overthepublic
rights. Theseinventionsof prudencecannotbelessrequisiteinthe distributionof thesupremepowersof the State.
Butitisnotpossibletogivetoeachdepartmentanequal power ofself-defense. Inrepublicangovernment, thelegislativeauthority necessarily predominates. The remedy forthisinconveniency is to
dividethelegislatureintodifferentbranches; andtorenderthem, by differentmodesof electionanddifferentprinciplesof action, aslittle connectedwitheachotherasthenatureof theircommonfunctions andtheircommondependenceonthesociety will admit. Itmay evenbenecessary   toguardagainstdangerousencroachmentsby still furtherprecautions. Astheweightof thelegislativeauthority requiresthatitshouldbethusdivided, theweaknessof theexecutive may require, ontheotherhand, thatitshouldbefortified. An absolutenegativeonthelegislatureappears, at firstview, tobethe natural   defensewithwhichtheexecutivemagistrateshouldbe armed. Butperhapsitwouldbeneitheraltogethersafenoralone sufficient. Onordinary occasionsitmightnotbeexertedwiththe requisitefirmness, andonextraordinary occasionsitmightbe perfidiously abused. May notthisdefectof anabsolutenegativebe suppliedby somequalifiedconnectionbetweenthisweakerbranch of thestrongerdepartment, by whichthelattermay beledtosupport theconstitutional rightsof theformer, withoutbeing toomuch detached fromtherightsof itsown department?
If theprinciplesonwhichtheseobservationsarefoundedbejust, as Ipersuademyself they are, andthey beappliedasacriteriontothe several Stateconstitutions, andtothefederal Constitution, itwill be

found thatif thelatterdoesnotperfectly correspondwiththem, the former areinfinitely lessabletobearsuchatest.
Thereare, moreover, twoconsiderationsparticularly applicable tothefederal systemof America, whichplacethatsysteminavery interesting pointof view.
First. Inasinglerepublic, all thepowersurrenderedby thepeople is submittedtotheadministrationof asinglegovernment; and usurpationsareguardedagainstby adivisionof thegovernment intodistinctandseparatedepartments. Inthecompoundrepublic
of America, thepowersurrenderedby thepeopleisfirstdivided betweentwodistinctgovernments, andthentheportionallottedto eachsubdividedamong distinctandseparatedepartments. Hence adoublesecurity arisestotherightsofthepeople. Thedifferent governments will control each other, at thesame time that each will becontrolledby itself.
Second. It isof greatimportanceinarepublic notonly toguard thesociety againsttheoppressionof its rulers, buttoguardone partof thesociety againsttheinjusticeof theotherpart. Different
interestsnecessarily existindifferentclassesof citizens. If amajority beunitedby acommoninterest, therightsof theminority will be insecure. Therearebuttwomethodsof providing againstthisevil: Theoneby creating awill inthecommunity independentof the majority—thatis, of thesociety itself; theother, by comprehending inthesociety somany separatedescriptionsof citizensaswill render anunjustcombinationof amajority of thewholevery improbable,
if notimpracticable. Thefirstmethodprevailsinall governments possessing anhereditary orself-appointedauthority. This, atbest, isbutaprecarioussecurity; becauseapowerindependentof the society may aswell espousetheunjustviewsof themajorasthe
rightful interestsof theminorparty, andmay possibly beturned againstbothparties. Thesecondmethodwill beexemplifiedinthe federal republic ofthe United States. Whilstall authority initwill bederivedfromanddependentonthesociety, thesociety itself will bebrokenintosomany parts, interestsandclassesof citizens, that therightsof individuals, orof theminority, will beinlittledanger frominterestedcombinationsof themajority. Inafreegovernment thesecurity forcivil rightsmustbethesameasthatforreligious
rights. Itconsistsintheonecaseinthemultiplicity of interests, and intheotherinthemultiplicity of sects. Thedegreeof security in bothcaseswill dependonthenumberof interestsandsects; andthis may bepresumedtodependontheextentof country andnumber
of people comprehended underthesame government. Thisview of thesubjectmustparticularly recommendaproperfederal system toall thesincereandconsideratefriendsofrepublicangovernment: Sinceitshowsthatinexactproportionastheterritory of the Union may beformedintomorecircumscribed Confederacies, or States, oppressivecombinationsof amajority will befacilitated; thebest security, undertherepublicanform, fortherightsof every classof citizens, will bediminished; andconsequently thestability and independenceof somememberof thegovernment, theonly other security, mustbeproportionally increased. Justiceistheendof government. It is theendof civil society. Iteverhasbeenandever
will bepursueduntil itbeobtained, oruntil liberty belostinthe pursuit. Inasociety undertheformsof whichthestrongerfaction canreadily uniteandoppresstheweaker, anarchy may astruly be saidtoreignasinastateof nature, wheretheweakerindividual is notsecuredagainsttheviolenceof thestronger: Andas, inthelatter state, eventhestrongerindividualsareprompted, by theuncertainty of theircondition, tosubmittoagovernmentwhichmay protectthe weak as well asthemselves: So, intheformerstate, will themore powerful factionsorpartiesbegradually induced, by alikemotive, towishforagovernmentwhichwill protectall parties, theweaker
aswell asthemorepowerful. Itcanbelittledoubtedthatif the State of Rhode Islandwasseparatedfromthe Confederacy andleftto itself, theinsecurity ofrightsunderthepopularformofgovernment withinsuchnarrow limitswouldbedisplayedby suchreiterated

oppressionsof factiousmajoritiesthatsomepoweraltogether independentof thepeoplewouldsoonbecalledforby thevoiceof
thevery factionswhosemisrulehadprovedthenecessity of it. Inthe extendedrepublic of the United States, andamong thegreatvariety of interests, parties, andsectswhichitembraces, acoalitionofa majority of thewholesociety couldseldomtakeplaceonany other principlesthanthoseof justiceandthegeneral good; andtherebeing thuslessdangertoaminorfromthewill of themajorparty,  there must be less pretext, also, to provide forthesecurity of theformer, by introducing  intothegovernmentawill  notdependentonthelatter, or, inotherwords, awill independentofthesociety itself. It isnoless certainthanitisimportant, notwithstanding thecontrary opinions whichhavebeenentertained, thatthelargerthesociety, providedit liewithinapracticablesphere, themoreduly capableitwill beof self- government. Andhappily forthe republicancause, practicablesphere may becarriedtoavery greatextentby ajudiciousmodificationand mixtureof the federal principle.
PUBLIUS
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To the Peopleof the Stateof New York:
we proceednow toanexaminationof thejudiciary departmentof theproposedgovernment.
Inunfolding thedefectsof theexisting Confederation, theutility andnecessity of afederal judicaturehavebeenclearly pointedout. It is thelessnecessary torecapitulatetheconsiderationsthereurged, asthepropriety of theinstitutionintheabstractisnotdisputed; the only questionswhichhavebeenraisedbeing relativetothemanner of constituting it, and to its extent. Tothesepoints, therefore, our observationsshall beconfined.
Themannerofconstituting it seemstoembracetheseseveral objects: 1st. Themodeof appointing thejudges. 2d. Thetenureby whichthey aretoholdtheirplaces. 3d. Thepartitionof thejudiciary authority betweendifferentcourts, andtheirrelationstoeachother.
First. Astothemodeof appointing thejudges; thisisthesame withthatof appointing theofficersof the Unioningeneral, andhas
beensofully discussedinthetwolastnumbers, thatnothing canbe saidherewhichwouldnotbeuselessrepetition.
Second. Astothetenureby whichthejudgesaretoholdtheir places; thischiefly concernstheirdurationinoffice; theprovisions for theirsupport; theprecautions for theirresponsibility.
According totheplanof theconvention, all judgeswhomay be appointedby the United Statesaretoholdtheiroffices DURING GOOD BEHAVIOR; whichisconformabletothemostapprovedof the State constitutionsandamong therest, tothatof this State. Itspropriety having beendrawnintoquestionby theadversariesof thatplan, is
nolightsymptomoftherageforobjection, whichdisorderstheir imaginationsandjudgments. Thestandardof goodbehaviorfor
thecontinuanceinofficeof thejudicial magistracy, iscertainly one of themostvaluableof themodernimprovementsinthepracticeof government. Ina monarchy it isan excellent barrier to thedespotism of theprince; ina republic it isa no less excellent barrier to the encroachments andoppressions of the representative body. And it
is thebestexpedientwhichcanbedevisedinany government, to secureasteady, upright, andimpartial administrationof thelaws.
Whoeverattentively considersthedifferentdepartments of power must perceive, that, ina government inwhich they are separatedfromeachother, thejudiciary, fromthenatureof its
functions, will alwaysbetheleastdangeroustothepolitical  rights of the Constitution; becauseitwill beleastinacapacity toannoyor injurethem. The Executivenotonly dispensesthehonors, butholds theswordof thecommunity. Thelegislaturenotonly commands

thepurse, butprescribestherulesby whichthedutiesandrightsof every citizenaretoberegulated. Thejudiciary, onthecontrary, has no influenceovereithertheswordorthepurse;  nodirectioneither of thestrengthorof thewealthof thesociety; andcantakenoactive resolutionwhatever. Itmay truly besaidtohaveneither FORCE nor WILL, butmerely judgment; andmustultimately dependuponthe aidof theexecutivearmevenfortheefficacy of its judgments.
Thissimpleview of themattersuggestsseveral important consequences. Itprovesincontestably, thatthejudiciary isbeyond comparisontheweakestof thethreedepartmentsof power; thatit canneverattackwithsuccesseitherof theothertwo; andthatall possiblecareisrequisitetoenableittodefenditself againsttheir attacks. It equally proves, that thoughindividual oppressionmay nowandthenproceedfromthecourtsofjustice, thegeneral liberty of thepeoplecanneverbeendangeredfromthatquarter; Imeanso long asthejudiciary remainstruly distinctfromboththelegislature andthe Executive. For Iagree, that“thereisnoliberty, if thepowerof judging benotseparatedfromthelegislativeandexecutivepowers.” Anditproves, inthelastplace, thatasliberty canhavenothing to fear fromthejudiciary alone, butwouldhaveevery thing to fear fromitsunionwitheitheroftheotherdepartments; thatasall the effectsof suchaunionmustensuefromadependenceof theformer onthelatter, notwithstanding anominal andapparentseparation;
thatas, fromthenatural feeblenessof thejudiciary, it is incontinual jeopardyof being overpowered, awed, orinfluencedby its
co-ordinatebranches; andthatasnothing cancontributesomuchto its firmnessandindependenceaspermanency inoffice, thisquality may thereforebejustly regardedasanindispensableingredientin its constitution, and, inagreatmeasure, asthecitadel ofthepublic justice andthepublic security.
Thecompleteindependenceof thecourtsof justiceispeculiarly essential inalimited Constitution. By alimited Constitution, I
understandonewhichcontainscertainspecifiedexceptionstothe legislativeauthority; such, forinstance, asthatitshall passnobills ofattainder, noex-post-factolaws, andthelike. Limitationsofthis kindcanbepreservedinpracticenootherway thanthroughthe medium of courtsof justice, whoseduty itmustbetodeclareall acts
contrary tothemanifesttenorof the Constitutionvoid. Withoutthis, all thereservationsof particularrightsorprivilegeswouldamount tonothing.
Someperplexity respecting therightsof thecourtstopronounce legislativeactsvoid, becausecontrary tothe Constitution, hasarisen fromanimaginationthatthedoctrinewouldimply asuperiority of
thejudiciary tothelegislativepower. It isurgedthattheauthority whichcandeclaretheactsof anothervoid, mustnecessarily be superiortotheonewhoseactsmay bedeclaredvoid. Asthisdoctrine is of greatimportanceinall the Americanconstitutions, abrief discussionof thegroundonwhichitrestscannotbeunacceptable.
Thereisnopositionwhichdependsonclearerprinciples, than thatevery actof adelegatedauthority, contrary tothetenorof the commissionunderwhichitisexercised, isvoid. Nolegislativeact, therefore, contrary tothe Constitution, canbevalid. Todeny this,
would betoaffirm, thatthedeputy isgreaterthanhisprincipal; that
theservantisabovehismaster; thattherepresentativesof thepeople aresuperiortothepeoplethemselves; thatmenacting by virtueof powers, may donotonly whattheirpowersdonotauthorize, butwhat they forbid.
If itbesaidthatthelegislativebody arethemselvesthe constitutional judgesof theirownpowers, andthattheconstruction they putuponthemisconclusiveupontheotherdepartments, it may beanswered, thatthiscannotbethenatural presumption, whereitisnottobecollectedfromany particularprovisions
inthe Constitution. It isnototherwisetobesupposed, thatthe Constitutioncouldintendtoenabletherepresentativesof the peopletosubstitutetheirwill tothatof theirconstituents. It is far more rational tosuppose, that thecourtsweredesignedtobean

intermediatebody betweenthepeopleandthelegislature, inorder, among otherthings, tokeepthelatterwithinthelimitsassigned
totheirauthority. Theinterpretationof thelawsistheproperand peculiarprovinceofthecourts. A constitutionis, infact, andmust beregardedby thejudges, asafundamental law. It thereforebelongs tothemtoascertainitsmeaning, aswell asthemeaning ofany particularactproceeding fromthelegislativebody. If thereshould happentobeanirreconcilablevariancebetweenthetwo, thatwhich hasthesuperiorobligationandvalidity ought, of course, tobe preferred; or, inotherwords, the Constitutionoughttobepreferred tothestatute, theintentionofthepeopletotheintentionoftheir agents.
Nordoesthisconclusionby any meanssupposeasuperiority of thejudicial tothelegislativepower. Itonly supposesthatthe
powerof thepeopleissuperiortoboth; andthatwherethewill of the legislature, declaredinitsstatutes, standsinoppositiontothatof the people, declaredinthe Constitution, thejudgesoughttobegoverned by thelatterratherthantheformer. They oughttoregulatetheir decisions by thefundamental laws, ratherthanby thosewhichare not fundamental.
Thisexerciseof judicial discretion, indetermining between
twocontradictory laws, isexemplifiedinafamiliarinstance. Itnot uncommonly happens, thattherearetwostatutesexisting atone
time, clashing inwholeorinpartwitheachother, andneitherof
themcontaining any repealing  clauseorexpression. Insuchacase, it is theprovinceofthecourtstoliquidateandfix theirmeaning and operation. Sofarasthey can, by any fairconstruction, bereconciled toeachother, reasonandlaw conspiretodictatethatthisshouldbe done; wherethisisimpracticable, itbecomesamatterof necessity togiveeffecttoone, inexclusionof theother. Therulewhichhas obtainedinthecourtsfordetermining theirrelativevalidity is, that thelastinorderof timeshall bepreferredtothefirst. Butthisisa mereruleof construction, notderivedfromany positivelaw, but fromthenatureandreasonof thething. It isarulenotenjoinedupon thecourtsby legislativeprovision, butadoptedby themselves, as consonanttotruthandpropriety, forthedirectionof theirconduct asinterpretersof thelaw. They thoughtitreasonable, thatbetween
theinterfering actsof anequal authority, thatwhichwasthelast indicationof itswill shouldhavethepreference.
Butinregardtotheinterfering actsof asuperiorandsubordinate authority, of anoriginal and derivative power, thenatureand reasonof thething indicatetheconverseof thatruleasproperto
befollowed. They teachusthattheprioractof asuperioroughtto bepreferredtothesubsequentactof aninferiorandsubordinate authority; andthataccordingly, wheneveraparticularstatute contravenesthe Constitution, itwill betheduty of thejudicial
tribunalstoadheretothelatteranddisregardtheformer.
Itcanbeof noweighttosay thatthecourts, onthepretenseof a repugnancy, may substitutetheirownpleasuretotheconstitutional intentionsof thelegislature. Thismightaswell happeninthecase of twocontradictory statutes; oritmightaswell happeninevery adjudicationuponany singlestatute. Thecourtsmustdeclare
thesenseof thelaw; andif they shouldbedisposedtoexercise
WILL insteadof judgment, theconsequencewouldequally bethe substitutionof theirpleasuretothatof thelegislativebody. The observation, if itproveany thing, wouldprovethatthereoughttobe no judgesdistinct fromthatbody.
If, then, thecourtsof justicearetobeconsideredasthebulwarks of alimited Constitutionagainstlegislativeencroachments, this considerationwill affordastrong argumentforthepermanent tenureof judicial offices, sincenothing will contributesomuchas
thistothatindependentspiritinthejudgeswhichmustbeessential tothefaithful performanceofsoarduousaduty.
Thisindependenceof thejudgesisequally requisitetoguard the Constitutionandtherightsof individualsfromtheeffectsof
thoseill humors, whichtheartsof designing men, ortheinfluenceof
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particularconjunctures, sometimesdisseminateamong thepeople themselves, andwhich, thoughthey speedily giveplacetobetter information, andmoredeliberatereflection, haveatendency, inthe meantime, tooccasiondangerousinnovationsinthegovernment, andseriousoppressionsof theminorparty inthecommunity.
Though I trustthefriendsof theproposed Constitutionwill never concurwithitsenemies, inquestioning thatfundamental principle ofrepublicangovernment, whichadmitstherightofthepeopleto
alterorabolishtheestablished  Constitution,  wheneverthey  find it inconsistent with theirhappiness, yet it isnottobeinferredfrom thisprinciple, thattherepresentativesof thepeople, whenevera momentary inclinationhappenstolay holdofamajority oftheir constituents, incompatiblewiththeprovisionsintheexisting Constitution, would, onthataccount, bejustifiableinaviolation of thoseprovisions; orthatthecourtswouldbeunderagreater
obligation toconnive at infractions inthisshape, thanwhen they had proceededwholly fromthecabalsof therepresentativebody. Until
thepeoplehave, by somesolemnandauthoritativeact, annulled orchangedtheestablishedform, it isbinding uponthemselves collectively, aswell asindividually; andnopresumption, oreven knowledge, of theirsentiments, canwarranttheirrepresentatives inadeparturefromit, priortosuchanact. Butitiseasy tosee, that it would require anuncommon portion of fortitude inthe judges to dotheir duty as faithful guardians of the Constitution, where legislativeinvasionsof ithadbeeninstigatedby themajorvoiceof thecommunity.
Butitisnotwithaview to infractionsof the Constitutiononly,
thattheindependenceof thejudgesmay beanessential safeguard againsttheeffectsof occasional ill humorsinthesociety. These sometimesextendnofartherthantotheinjury of  theprivaterights of particularclassesof citizens, by unjustandpartial laws. Here alsothefirmnessof thejudicial magistracy isof vastimportancein mitigating theseverity andconfining theoperationof suchlaws. It notonly servestomoderatetheimmediatemischiefsof thosewhich may havebeenpassed, butitoperatesasacheck uponthelegislative bodyinpassing them; who, perceiving thatobstaclestothesuccess of iniquitousintentionaretobeexpectedfromthescruplesof
thecourts, areinamannercompelled, by thevery motivesof theinjusticethey meditate, toqualify theirattempts. Thisisa
circumstancecalculatedtohavemoreinfluenceuponthecharacter ofourgovernments, thanbutfew may beawareof. Thebenefitsof
theintegrity andmoderationof thejudiciary havealready beenfelt inmore Statesthanone; andthoughthey may havedispleasedthose whosesinisterexpectationsthey may havedisappointed, they must havecommandedtheesteemandapplauseof all thevirtuousand disinterested. Consideratemen, of every description, oughttoprize whateverwill tendtobegetorfortify thattemperinthecourts: asno mancanbesurethathemay notbeto-morrow thevictimof aspirit of injustice, by whichhemay beagainerto-day. Andevery manmust nowfeel, thattheinevitabletendency ofsuchaspiritistosapthe foundations of public andprivateconfidence, andtointroduceinits steaduniversal distrustanddistress.

Thatinflexibleanduniformadherencetotherightsof
the Constitution, andof individuals, whichweperceivetobe indispensableinthecourtsof justice, cancertainly notbeexpected fromjudgeswhoholdtheirofficesby atemporary commission.
Periodical appointments, howeverregulated, orby whomsoever made, would, insomeway orother, befatal totheirnecessary independence. If thepowerof making themwascommittedeitherto the Executiveorlegislature, therewouldbedangerof animproper complaisancetothebranchwhichpossessedit; if toboth, there would beanunwillingnesstohazardthedispleasureof either; if to
thepeople, ortopersonschosenby themforthespecial purpose,
therewouldbetoogreatadispositiontoconsultpopularity, to justify areliancethatnothing wouldbeconsultedbutthe Constitutionand thelaws.
Thereisyetafurtherandaweightierreasonforthepermanency of thejudicial offices, whichisdeduciblefromthenatureof the qualificationsthey require. Ithasbeenfrequently remarked,
withgreatpropriety, thatavoluminouscodeof lawsisoneof the inconveniencesnecessarily connectedwiththeadvantagesof a freegovernment.  Toavoidanarbitrary  discretioninthecourts, it is indispensablethatthey shouldbebounddownby strictrules andprecedents, whichservetodefineandpointouttheirduty in every particularcasethatcomesbeforethem; anditwill readily beconceivedfromthevariety of controversieswhichgrow  out of thefolly andwickednessof mankind, thattherecordsof those precedentsmustunavoidably swell toavery considerablebulk,
andmustdemandlong andlaboriousstudy toacquireacompetent knowledgeof them. Henceitis, thattherecanbebutfew menin
thesociety whowill havesufficientskill inthelawstoqualify them for thestationsof judges. Andmaking theproperdeductions for
theordinary depravity of humannature, thenumbermustbestill smallerof thosewhounitetherequisiteintegrity withtherequisite knowledge. Theseconsiderationsappriseus, thatthegovernment canhavenogreatoptionbetweenfitcharacter; andthatatemporary
duration inoffice, whichwouldnaturally discouragesuchcharacters fromquitting alucrativelineof practicetoacceptaseatonthebench, would haveatendency tothrow theadministrationof justiceinto handslessable, andlesswell qualified, toconductitwithutility and dignity. Inthepresentcircumstancesof thiscountry, andinthosein whichitislikely tobeforalong timetocome, thedisadvantageson thisscorewouldbegreaterthanthey may at firstsightappear; butit must beconfessed, that they are far inferior to thosewhich present
themselvesundertheotheraspectsof thesubject.
Uponthewhole, therecanbenoroomtodoubtthatthe conventionactedwisely incopying fromthemodelsof those constitutionswhichhaveestablishedgoodbehaviorasthetenure of theirjudicial offices, inpointof duration; andthatsofarfrom being blamableonthisaccount, theirplanwouldhavebeen
inexcusablydefective, if ithadwantedthisimportantfeatureofgood government. The experience of Great Britain affordsanillustrious commentontheexcellenceof theinstitution.
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Aid to Families with Dependent Children (AFDC), 411 Thefederal welfareprogram inplacefrom 1935 until 1995, whenitwas replacedby TANF under President Clinton.

AIG (American International Group), 422 AIPAC (American Israel Public Affairs
Committee), 263, 457, 457
Alabama, 154–55
civil rightsmovementin, 136, 137, 138, 139
school prayerand, 97 Alabama, Powellv., 96 Alabamav. Garrett, 79
al-Awlaki, Anwar, 114 Alexanderv. Sandoval, 155 Alienand Sedition Acts, 100
Alito, Samuel, Jr., 110, 383, 394, 394
alliancesandtreatiesinforeignpolicy, 464 Al Qaeda, 114, 444, 451, 452, 455, 465, 469
American Civil Liberties Union(ACLU), 88, 90, 264
American Federationof Laborand
Congressof Industrial Organizations (AFL-CIO), 252
American Independent Party, 212
American International Group(AIG), 422 American Israel Public Affairs
Committee(AIPAC), 263, 457, 457
American National Election Study (ANES), 171
Americansfor Prosperity, 196
Americanswith Disabilities Act(ADA), 74, 78, 78, 80, 149

amicus curiae, 389–90 Latinfor“friendof thecourt,” referring toaninterestedgroup orpersonwhosharesrelevantinforma-
tionaboutacasetohelpthe Courtreacha decision.

Amish, 91, 97, 98
ANES (American National Election Study), 171
Annapolis Convention, 30, 31
Annual Economic Reportofthe President, 410 Anthony, Susan B., 136
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campaignadvertising, 102, 232–33, 233, 234
campaignfinance, 233–37
limitsinthe 2016 elections, 234, 234
regulationson, 102, 233–35, 234, 236
typesof funding organizations, 233–35,
234, 235
campaigns, 227–37, 247
advertising in, 102, 232–33, 233, 234
fund-raising for, 285, 287
general-election, 230–33, 233
debates in, 232
promisesandplatformsin, 231, 231–32
permanent, 228, 230, 230
Cancer MoonShot 2020, 330 Cantwellv. Connecticut, 96
capital punishment, 48, 50–51, 52, 114–15
Carter, Jimmy, 228, 316, 451

casework, 282 Assistanceprovidedby membersof Congresstotheirconstituents insolving problemswiththefederal bureau- cracy oraddressing otherspecific concerns.

Castro, Julian, 359
Castro, Raul, 324

categorical grants, 72, 74 Federal aidto stateorlocal governmentsthatisprovided foraspecific purpose, suchasamass-transit programwithinthetransportationbudget oraschool lunchprogramwithintheeduca- tionbudget.

caucus (congressional), 197, 208 The organizationof Democratswithinthe Houseand Senatethatmeetstodiscuss
anddebatetheparty’spositionsonvarious issuesinordertoreachaconsensusandto assignleadershippositions.

caucus (electoral), 204, 206, 221–22 A local meeting inwhichparty members selectaparty’snomineeforthegeneral election.

CEA (Council of Economic Advisors), 414 Central American Free Trade Agreement
(CAFTA), 462

centralized groups, 253 Interestgroups thathaveaheadquarters, usually in
Washington, D.C., aswell asmembersand fieldofficesthroughoutthecountry. In general, thesegroups’ lobbying decisions

aremadeatheadquartersby thegroup leaders.

cert pool, 389 A system initiated inthe Supreme Courtinthe 1970sinwhich law clerksscreencasesthatcometothe Supreme Courtandrecommendtothe justices which casesshould be heard.

Chaffetz, Jason, 282
Chavez, Cesar, 128, 128

checks and balances, 6, 36, 42–43, 44–45, 46–46, 54 A system inwhich each branch of government hassome power over the others.

Cheney, Dick, 325, 331
Chicago, 108
Chicago, McDonaldv., 96 Chicago Tribune, 184
childlabor, 67
Child Online Protection Act, 107 China, 20, 464, 467, 467–68, 457, 463
Chinese Americans, 128 Chinese Exclusion Act, 128 Chipman, Dana, 277
Chisholmv. Georgia, 62, 65
Christakis, Erika, 103
Christie, Chris, 237
Churchill, Winston, 449
CIO, Haguev., 96
CIS (Commonwealthof Independent States), 60
Citibank, 250, 252
citizengroups, 252
Citizens Against Government Waste, 292 citizenship, 50, 63, 66, 126, 156
Citizens Unitedv. Federal Election Commission, 102, 233
Citrin, Jack, 168
Cityof Boernev. Flores, 79
Civilian Conservation Corps, 429

civilian control, 455 Theideathatmilitary leadersdonotformulatemilitary policy but ratherimplementdirectivesfromcivilian leaders.

civil liberties, 88–121  Basic political freedomsthatprotectcitizensfromgovern- mental abusesof power.
civil rights vs., 90, 125
defining, 90–91, 119
federalism and, 65, 66
originsof, 91, 94–95, 96, 119
post-September 11, 109, 112
Supreme Courtand, 88, 90, 95 War on Terrorand, 90, 114
see also Bill of Rights; andspecificamend- mentsandliberties

Civil Liberties Act, 129

civil rights, 17, 74, 83, 122–59  Rights
thatguaranteeindividualsfreedomfrom discrimination. Theserightsaregenerally

groundedintheequalprotectionclause of the Fourteenth Amendmentandmore specifically laidoutinlawspassedby
Congress, suchasthe 1964 Civil Rights Act. of African Americans, 125–27, 126,
130–43, 136, 138–39, 140
of Asian Americans, 125, 128–29
civil liberties vs., 90, 125
contextof, 125–30, 158
definition of, 125
ofthedisabled, 125, 149 of theelderly, 125
ofgaymenandlesbians,80,116,116,118,
125,129–30,130,134,136,137,144–45,150
Great Society and, 74, 429
of Latinos, 122, 124, 125, 128, 128
of Native Americans, 125, 128
ongoing issuesin, 152–56, 159
affirmativeaction, 152–54, 153, 154
multicultural issuesin, 154–56, 155
policy-makingprocessand,134,136–51, 158
Congressin, 148–50, 151
courtsin, 139–45, 146, 147, 148
presidentin, 150–51, 315
social movementsin, 134, 136–37,
136–38, 138–39, 140
racial dividetoday in, 130–34, 132, 158
of women, 129, 134, 136, 136–37, 137,
143–44, 145, 148–49

Civil Rights Act(1875), 66, 67, 147
Civil Rights Act(1964), 74, 125, 139, 141, 148,
151, 152, 429
Title VIIof, 136, 148 Title VIof, 155
civil rightsmovement, 134, 136–37, 136–38,
138–39
nonviolent protest in, 136, 136–37, 138–39,
140
timelinefor, 138–39

civil servants, 342, 357–58, 361  Employees ofbureaucratic   agencieswithinthe government.

Civil War, 64, 64–65, 66, 74, 308
effectsof, 126–27
Lincoln’ssetting of policy in, 315

Civil War Amendments, 94–95,
126–27 The Thirteenth, Fourteenth, and Fifteenth Amendmentstothe Constitution, whichabolishedslavery andgrantedcivil libertiesandvoting rightstofreedslaves
afterthe Civil War.

Civil Works Administration, 429 class, politicsand, 15
class-action lawsuit, 377 A casebrought by agroupof individualsonbehalf of
themselvesandothersinthegeneral public whoareinsimilarcircumstances.

Clean Air Acts, 69, 448
Clean Water Act, 69, 74
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clear and present danger test, 101
Establishedin Schenckv. United States,
thistestallowsthegovernmenttorestrict certaintypesof speechdeemeddangerous.

Clear Channel Communications, 184 Clinton, Bill, 316, 323
appointmentsmadeby, 151, 383
civil rightsand, 150, 151
in 1992 election, 226
federalism and, 72 foreignpolicy of, 316
Gore’srelationshipwith, 331 impeachmentof,    308 vetoes issuedby, 326
welfare reformsand, 316, 438
Clinton, Hillary, 18
addressing AIPAC convention, 457
2016 electionand, 2–4, 190, 192, 216, 220,
241, 246, 246, 312
advertising in, 233
economic policy in, 402, 403, 404–5,
428
electoral collegeand, 225, 226
nominationof, 223, 241, 243
swingstatesand, 223, 245
Trump’sthreatstojail, if elected, 22 asfirstspouse, 331
assecretary of state, 307, 307

closed primary, 206, 208, 219 A primary election   inwhichonly   registeredmembers of aparticularpolitical party canvote.

cloture, 304 A procedurethrough whichthe Senatecanlimittheamount oftimespentdebating abill (cutting off a
filibuster) if asupermajority of 60 senators agree.

Clubfor Growth, 196 Clyburn, James, 327
Coast Guard, 342

coattails, 239 Theideathatapopularpresi- dent cangenerateadditional supportfor candidatesaffiliatedwithhisorherparty. Coattailsareweakornonexistentinmost
Americanelections.

coercion, 254 A method of eliminating nonparticipation orfreeriding by potential groupmembersby requiring participation, asinmany laborunions.

coercive federalism, 56, 68, 71, 72, 74–76 A formof federalisminwhichthe
federal governmentpressuresthestatesto changetheirpoliciesby using regulations, mandates, andconditions(ofteninvolving threatstowithdraw federal funding).

Cold War, 449–51, 450, 467 Theperiod oftensionandarmscompetitionbetween
the United Statesandthe Soviet Unionthat lastedfrom 1945 until 1991.

collective action problems, 6–7, 14  Situa-
tionsinwhichthemembersofagroupwould benefitby working togethertoproduce someoutcome, buteachindividual is
betteroff refusing tocooperateandreaping benefitsfromthosewhodothework.

collusion, 388 Colorado
Columbine High School shooting in, 80
gay rightsin, 145
Colorado, Wolfv., 96
color-blindjurisprudence, 141–43, 152 Columbine High School, 80 commanderinchief, 319, 322 commerce
congressional authority over, 64, 78–80, 79
stateauthority over, 64, 64
commerceclause, 78–80, 79, 80

commercial speech, 106, 106 Public expressionwiththeaimofmaking aprofit.
Ithasreceivedgreaterprotectionunder the First Amendmentinrecentyears butremainslessprotectedthanpolitical speech.

committeesystem, 298–300, 299, 309

common law, 377 Law basedontheprece- dent of previouscourtrulingsratherthanon legislation. It isusedinall federal courtsand 49 ofthe 50 statecourts.

Common Sense (Paine), 31 Commonwealthof Independent States
(CIS), 60
Communications Decency Act, 107 communities, 166
Community Development Block Grants, 72 Compassionate Use Act, 82
competitive federalism, 76 A formof federalisminwhichstatescompeteto attractbusinessesandjobsthroughthe policiesthey adopt.

compromise
at the Constitutional Convention, 34–40, 42
slavery and, 39–40

concurrent powers, 59 Responsibilitiesfor particularpolicy areas, suchastransporta- tion, thataresharedby federal, state, and local governments.

concurrentresolutions, 301
concurring opinions, 392
Confederacy, 65, 126 confederal battleflag, 102

confederal government, 60 A formof government inwhich states hold power over alimitednational government.

confederations, 8, 253 Interestgroups madeupof several independent, local organizationsthatprovidemuchof their funding andholdmostof thepower.

conference, 197, 391 Theorganizationof Republicanswithinthe Houseand Senate
thatmeetstodiscussanddebatetheparty’s positionsonvariousissuesinorderto reachaconsensusandtoassignleadership positions.

conference committees, 298 Temporary committeescreatedtonegotiatedifferences betweenthe Houseand Senateversionsof a pieceof legislationthathaspassedthrough bothchambers.

conflict, 8–11, 10, 23
in Constitutional Convention, 29, 29–33,
30–31, 35
cultural valuesand, 15–17, 25
economic interestsand, 15, 17
inforeignpolicy issues, 466–72, 467, 474
gender and, 17, 18
ideology and, 18–19
public opiniondifferencesascauseof, 11 racial andethnic differencesand,
17–18, 18
resolving, 20–22, 25
Congress, 276–311
allocationof powerto, 6, 77–80
Articlesof Confederationand, 29–30, 33
bicameralismof, 279
caucusesandconferencesin, 197
civil rightslegislationof, 140, 148–50, 151
commerceclauseand, 64, 78–80, 79, 80
constituency servicein, 287, 287–88
constitutional amendmentsand, 47, 49,
50, 97, 101
Constitutionand, 33, 279
creationof lawsin, 80, 114, 115
descriptive representationin, 280, 281 economic policy androleof, 407, 408,
409, 410
election to, 279, 288
electoral connectionand, 283–85, 285,
287, 287–91, 290
enumeratedpowersof, 50 exclusivepowersof, 42–43 executiveordersand, 318–19, 320 executive privilege and, 327 foreign policy and, 454, 456, 458
fund-raising in, 285, 287
Guantánamo Bay and, 45, 334, 334
guncontrol and, 160, 319
homestyle in, 285, 286
incumbency advantagein, 284–85,
285, 287
interestgroupsandlobbying of, 259 oversightby, 307–8, 311, 362–63
party unity in, 297, 297–98
party votesin, 296, 296–97
polarizationof, 297, 297–98 powerof thepurseand, 42, 46
president’srelationshipwith, 279, 280

public policy-making and, 405, 406
redistricting and, 288–90, 290
reelectionto, 239–40, 240, 308–9, 309
religionand, 97, 99
responsibility-responsivenessdilemma of, 290–91
seniority in, 293
slavery issueand, 39–40, 126
specializationin, 293
structureof, 279, 291–300, 310
formal, 293–98
committeesystem, 298–300, 299
political parties, 293, 294, 295,
295–98, 296, 297, 298
staff, 300
informal, 291, 293
substantiverepresentationin, 280 termlimitsin, 50
treaty making and, 322
unilateral actionsand, 333, 334, 334
warpowersof, 43, 46, 322, 324, 458
whipsystemin, 295
see also elections; Houseof Representa- tives; Senate, U.S.
Congressional Pig Book, 292 Connecticut
economic developmentin, 113–14 Newtownschool shootings, 318–19 restrictions on gun ownership, 108
Connecticut, Cantwellv., 96 Connecticut, Griswoldv., 96, 115, 137
Connecticut Compromise, 37

“consent of the governed,” 32 Theidea thatgovernmentgainsitslegitimacy
throughregularelectionsinwhichthe peopleliving underthatgovernment participatetoelecttheirleaders.

Conservative Political Action Committee (CPAC), 268, 352

conservative, 18–19, 81, 163, 163, 176,
177 Onesideof theideological spectrum defined by supportforlowertaxes, afree market, andamore-limitedgovernment; generally associatedwith Republicans.
considerations, 163, 165, 165 Themany piecesof informationapersonusestoform anopinion.

constituencies, 195–96, 219–20, 287, 287–88
Constitution, U.S., 39
ambiguity of, 49–50, 52, 55, 333
amending processof, 47, 49, 61
Article IIIof, 62, 373, 386 Article IIof, 61
Article Iof, 49, 61 Article IV of, 62–63 Article VIIof, 40
Article VIof, 61
Article V of, 47, 61
balanceof national andstatepowerin, 60–63
commerceclauseof, 78–80, 79

enumeratedpowersin, 50
Federalist and Antifederalistviewson, 40–41, 91, 94
flexibility of, 48, 49–51
asframeworkforgovernment, 42–43,
44–45, 46–47, 54, 60–63
full faithandcreditclauseof, 62–63 historical contextof, 28–33, 29, 30–31, 32,
53, 85
impliedpowersin, 50
influenceonpolitical processof, 26–28 interpretationof, 27, 49–51, 378–79
languageof, 26, 114, 393
living, 48, 51, 393
national supremacy clauseof, 39, 61 necessary andproperclauseof, 42–43, 61 oppositionto, 40–41, 54, 91, 94
powerof thepursein, 42, 46 preambleof, 5–6, 60 privacy rightsin, 115
privilegesandimmunitiesclauseof, 62–63
ratificationof, 31, 33, 40–42, 54, 91, 94
relevanceof, 47–52
signing of, 29, 31, 40
slavery and, 26 vesting clauseof, 317
see also Bill of Rights; Constitutional Convention; andspecificamendments

constitutional authority (presidential), 317, 318 Powersderivedfromtheprovisions ofthe     Constitutionthatoutlinethepresi- dent’s role in government.

Constitutional Convention, 29, 31, 125 average ageof delegatesat, 34 compromiseat, 34–40, 42
conflictat, 29, 29–33, 30–31, 35, 40–41
economic contextof, 32–33
historical contextof, 28–33, 29, 30–31, 32
political theoriesunderlying, 31–32

constitutional interpretation, 376 The processof  determining  whetherapiece of legislation or governmental action is supportedby the Constitution.

constitutional republicangovernments, 8

constructivism, 447, 448 Theideathat foreign policy is shapedby how astate’s leadersdefinethenational interest, ideol- ogy, andotherfactors.

Consumer Financial Protection Bureau, 360
Consumer Products Safety Commission (CPSC), 319

containment, 450 An importantfeature of American Cold Warpolicy inwhichthe United Statesuseddiplomatic, economic, andmilitary strategiesinaneffortto
preventthe Soviet Unionfromexpanding its influence.

contaminatedwaterin Flint, Michigan, 133, 340, 341, 342, 364, 366
Continental Congress, 28
First, 30
Second, 29, 30 contributory social policy, 429 Controlled Substances Act, 82
cooperative federalism, 67, 68, 70, 70, 71, 77, 83 Aformoffederalisminwhichnationaland stategovernmentsworktogethertoprovide servicesefficiently. Thisformemergedin
thelate1930s, representingaprofoundshift towardlessconcreteboundariesof responsi- bility innational–state relations.

Cornwallis, Charles, 30

Council of Economic Advisors (CEA),
414 A groupof economic advisers, createdby the Employment Actof 1946,
thatprovidesobjectivedataonthestateof theeconomyandmakeseconomic-policy recommendationstothepresident.

courts, 370–401
appeals, 378, 380
district, 374, 378
federalism and, 378–79, 380, 381 foreign policy androleof, 456–57 fundamentalsof, 376–77
jurisdictionof, 373, 377
structureof, 378–79, 380, 381
see also judicial branch; Supreme Court CPAC (Conservative Political Action
Committee), 268
CPSC (Consumer Products Safety Commis- sion), 319
Craigv. Boren, 147
creditclaiming, 284 Criminal Anarchy Act, 95
criminal defendants’ rights, 109–15, 113, 120 Criminal Justice Act, 114
crossburning, 103, 104
Crossroads GPS, 196
Crowley, Joseph, 327
cruel andunusual punishment, 114–15 Cruz, Ted, 13, 209, 210, 305
Cuba, 321, 322, 324
Cuban Americans, 17, 128 Cuban Missile Crisis, 451 cultural values, 15, 17, 25

culture wars, 15 Political conflictinthe United Statesbetween“red-state” Ameri- cans, whotendtohavestrong religious beliefs, and“blue-state” Americans, who tendtobemoresecular.

Curie, Gonzalo P., 382 cyberbullying, 103

Davis, Kim, 88, 89, 97
DCCC (Democratic Congressional Campaign Committee), 197

DEA (Drug Enforcement Administration), 82
death penalty, 48, 50–51, 52, 114–15 Deathwith Dignity Act, 82
debatesbetweenpresidential nominees, 232
debt, 416, 417
decision making, 8, 393–97, 394, 395, 396,
396–97, 400
Declarationof Independence, 21, 28, 29, 30,
31–32, 125

de facto, 141 Relating toactionsorcircum- stancesthatoccuroutsidethelaw      or“by fact,” suchasthesegregationofschoolsthat resultedfromhousing   patternsandother factors ratherthanfromlaws.

defendant, 376 Thepersonorparty against whomacaseis brought.

defendants’ rights, 109–15, 113, 120
Defense, Departmentof, 322, 455 Defenseof Marriage Act(DOMA), 62–63,
81, 145
deficits, 416, 417
deflation, 414
DeJongev. Oregon, 96

de jure, 141 Relating toactionsorcircum- stancesthatoccur“by  law,”  suchasthe legally    enforcedsegregationofschoolsin the American Southbeforethe 1960s.

delegate, 208, 209, 280 A memberof Congresswholoyally representsconstitu- ents’ directinterests.

DeMint, Jim, 26

democracy Governmentby thepeople. Inmostcontexts, thismeansrepresenta- tivedemocracy inwhichthepeopleelect
leaders to enact policies. Democracies must havefairelectionswithatleasttwooptions.
definition of, 20
political conflictand, 20, 21, 23, 25
representative, 20

Democratic Congressional Campaign Committee(DCCC), 197
Democratic National Committee(DNC),
192, 207
Democratic Party, 192, 193, 194
asbrandname, 196
campaignfundraising andsupport providedby, 207, 207
congressional caucusof, 197 economic policy and, 15
founding andhistory of, 193–95, 194
identification with, 167–68, 177
ideology and, 18, 197–98, 198
party coalitions in, 201, 202, 203, 203
party identification inelectorateof, 198,
200, 200–201, 201
presidential platformsof, 210 primariesof, 127

raceand, 17, 17, 203, 203, 244
see also elections
Democratic-Republican Party, 64, 100,
193, 194
Democratic Senatorial Campaign Commit- tee(DSCC), 197
Departmentof Agriculture, 352, 354
Departmentof Defense, 322, 455 Departmentof Healthand Human Services,
317, 406
Departmentof Homeland Security, 5, 74, 455 Departmentof Housing and Urban
Development, 315 Departmentof Justice, see Justice
Department Departmentof State, 454
Departmentof Transportation, 340 deregulation of media, 184
descriptive representation, 280,
281 Whenamemberof Congressshares thecharacteristics(suchasgender,
race, religion, orethnicity) of hisorher constituents.

desegregation, 74, 127, 138, 139–41, 141, 150
see also segregation

détente, 451 An approachtoforeignpolicy inwhichcultural exchangesandnegotia-
tionsareusedtoreducetensionsbetween rivalnations, suchasbetweenthe United Statesandthe Soviet Unionduring the 1970s.

Detroit, busing in, 141 dictatorship, 21
Dingell, John, 13
diplomacy andforeignpolicy, 462

direct incitement test, 101 Established in Brandenburgv. Ohio, thistestprotects
threatening speechunderthe First Amend- ment unlessthat speechaimstoandislikely tocauseimminent“lawlessaction.”

direct lobbying, 260–61  Attemptsby inter- estgroupstaff to influencepolicy by speak- ing withelectedofficialsorbureaucrats.

directstudentloans, 250, 251, 252, 273 disabledpeople, civil rightsof, 125, 149

discount rate, 422 Theinterestratethata bank mustpay onashort-termloanfromthe Federal Reserve Bank.

discretionary spending, 418, 419 Expen- dituresthatcanbecutfromthebudget
withoutchanging theunderlying law.

discrimination, 74, 77–78, 83
inemployment, 136, 141
gender, 136, 137, 144, 145, 149, 377
racial, see racial discrimination reverse, 152, 154

sexual orientation, 83, 88, 89
see also Fourteenth Amendment disenfranchisementof African Americans,
127
dissents, 392

district courts, 374, 378 Lower-level trial courtsof thefederal judicial systemthat handlemost U.S. federal cases.

Districtof Columbia, 108, 378
diversity, 17–18, 18, 153

divided government, 211 A situation in whichthe House, Senate, andpresidency arenotcontrolledby thesameparty—for example, when Democrats hold the
majority of Houseand Senateseatsandthe presidentisa Republican.

DNC (Democratic National Committee),
192, 207
dogs, drug-sniffing, 110, 110
DOMA (Defenseof Marriage Act), 62–63, 81, 145
domestic surveillance, 109, 112, 118, 167
Dominicans, 128
“don’task, don’ttell” policy, 150, 151
Don’t Ask, Don’t Tell Repeal Act, 151

double jeopardy, 113 Being triedtwicefor thesamecrime. Thisispreventedby the Fifth Amendment.

Douglas, William O., 101 draft, military, 43, 100–101
DREAM Act, 124, 319
Dred Scottv. Sandford, 65, 65, 66, 94, 126, 375
drinkingage, 144, 147
drones, 328, 452, 453, 453
Drug Enforcement Administration(DEA), 82 Drug-Free Workplace Act, 111–12
drugs
drug-sniffing dogsinsearchesfor, 110, 110
medical marijuana, 81, 82, 82
drug testing, 111–12
DSCC (Democratic Senatorial Campaign Committee), 197

dual federalism, 65, 65–67, 67, 70, 71, 74,  77 Theformof federalismfavoredby Chief Justice Roger Taney inwhich national and stategovernmentsareseenasdistinct entitiesproviding separateservices. This model limitsthepowerof thenational government.

Duckworth, Tammy, 284

due process clause, 95, 145 Partofthe Fourteenth Amendmentthatforbidsstates fromdenying “life, liberty, orproperty”
toany personwithoutdueprocessof law. (A nearly identical clauseinthe Fifth
Amendmentappliesonly tothenational government.)

due process rights, 95, 109–15, 113, 120,
145 Theideathatlawsandlegal proceed- ingsmustbefair. The Constitutionguaran- teesthatthegovernmentcannottake
away aperson’s“life, liberty, orproperty, withoutdueprocessof law.” Otherspecific dueprocessrightsarefoundinthe Fourth,
Fifth, Sixth, and Eighth Amendments, such asprotectionfromself-incriminationand freedomfromillegal searches.

Dukes, Betty, 149 Duncanv. Louisiana, 96

earmarks, 293 Federally fundedlocal projectsattachedtobillspassedthrough Congress.

Earned Income Tax Credit(EITC), 437–38 Ebolavirus, 233

economic depression, 414 A deep,
widespreaddownturnintheeconomy, like the Great Depressionof the 1930s.

economic growth, 315, 316
economic individualism, 15 economic interests
Constitutionand,  32, 32–33
political conflictand, 15, 17
economic policy, 402–28, 441
bureaucracy androlein, 411, 412
congressional rolein, 407, 408, 409, 410
in 2016 election, 402, 404
financial crisisof 2008-2009 and, 426–28, 427
fiscal theoriesandpoliciesin, 416, 418–20, 419, 420, 421
goalsof, 414–16, 415
governmentregulationandimpacton, 423–24, 426, 426
monetary theoriesandpolicesin, 421–23,
423
presidential rolein, 408, 409, 410–11
tradepoliciesand, 470, 470–71
see also public policy

economic sanctions, 463–64 Penalties appliedby onecountry orgroupof countries onanother, usually intheformof tariffsor othertradebarriers.

economic stimuluspackage, 75 education, 7, 77
desegregation of, 74, 127, 136, 138, 139–41,
141, 150
governmentand, 77
No Child Left Behind Actand, 76, 439 Racetothe Topprogramand, 412, 439 social policieson, 412, 438–40
Education Amendments(1972), Title IX of,
137, 148–49
Edwards, George C., III, 336
EEOC (Equal Employment Opportunity Commission), 142, 144

Eighth Amendment, 50–51, 52, 94, 96, 114–15
Eisenhower, Dwight, 138, 150, 315, 334 EITC (Earned Income Tax Credit), 437–38 elastic clause, see necessary andproper
clause
elderly people, civil rightsof, 125

election cycle, 227 Thetwo-yearperiod betweengeneral elections.

Election Day, 219, 237
electioneering, 266–68, 267, 268
elections, 216–49
of 1828, 193
of 1860, 126
of 1916, 315
of 1932, 315
of 1952, 228
of 1968, 228
of 1976, 228
of 1980, 228, 351
of 1992, 226
of 2000, 212, 212, 226, 227
of 2004, 226
of 2008, 204, 205, 226, 321
of 2010, 26, 76, 204
of 2012, 26, 205, 207, 226, 226, 241–42, 245
of 2014, 26, 235, 242, 242
of 2016, 12, 16, 171, 173, 183, 190, 191, 204,
205, 209, 213, 216, 217, 218, 220, 222,
223, 225, 226, 228, 232, 233, 234, 234, 235,
237, 241–46, 244, 245, 246, 248, 298,
309, 402, 403, 404–5, 419, 428, 440,
445, 476
campaignsin, 227–37, 247
advertising in, 102, 232–33, 233, 234 campaignfinancing in, 233–37 debates in, 232
fund-raising for, 285, 287
permanent, 228, 230, 230
promisesandplatformsin, 231, 231–32
Constitutionand, 219
functionsof, 218–19
media and, 8, 13
minorpolitical partiesand, 212, 212–13
national conventionsin, 222, 222–23 political processand, 13
presidential, 221, 221–27, 222, 223, 226, 229 primary andcaucusstagein, 204, 206,
208, 219, 221–22
recruiting andnominating candidates in, 204–6, 206
rulesandrequirementsof, 219, 247
runoff, 220
stagesof, 219 states’ rolein, 59
voter turnoutin, 237–38, 238, 248
voting cuesin, 239, 239
voting methodsandballotcounting in, 220–21
voting requirementsin, 219 wave, 239–40, 240

electoral college, 38, 61, 223, 223–26 The body thatvotestoselect America’spresident andvicepresidentbasedonthepopularvote

ineachstate. Eachcandidatenominatesa slateofelectorswhoareselectedtoattend
themeeting of thecollegeif theircandidate winsthemostvotesinastateordistrict.

electoral connection, 283–85, 285, 287,
287–91, 290  Theideathatcongressio- nal behavioriscentrally motivatedby members’ desireforreelection.

electoral votes, 223, 223–27, 227
Eleventh Amendment, 49, 56, 62
Emancipation Proclamation, 315 employment
discriminationin, 136, 141, 142
full, aseconomic policy goal, 414 Endangered Species Act, 69, 113 Englev. Vitale, 97
Englishasofficial language, 154–55

entitlement, 434 Any federal government programthatprovidesbenefitsto Ameri- canswhomeetrequirementsspecifiedby  law.

enumerated powers, 50 Powers explicitly grantedto Congress, thepresident, orthe Supreme Courtinthefirstthreearticles
of the Constitution. Examplesinclude Congress’spowerto“raiseandsupport Armies” andthepresident’spoweras commanderinchief.

Environmental Protection Agency (EPA), 69, 340, 364, 364, 366
environmental racism, 133 environment and environmentalism
contaminatedwaterin Flint, Michigan, 133, 340, 341, 342, 364, 366
federalism and, 69
grazing rights, 425
EOP(Executive Officeof the President), 329–30, 439
EPA (Environmental Protection Agency), 69, 340, 364, 364, 366
Equal Employment Opportunity Commis- sion(EEOC), 142, 144

equality, 21 Inthecontextof American politics,“equality” meansequality before thelaw, political equality (oneperson, one vote), andequality of opportunity (the equal chanceforeveryonetorealizetheir potential), butnotmaterial equality (equal incomeorwealth).
civil rightsand, 125, 136
economic, 15, 17, 18
political, 21–22, 23, 25

Equal Pay Act, 136
equal protectionclause, 90, 125, 145 African Americansand, 126 women and, 143–44
Equal Rights Amendment, 137, 149

equal time provision, 184 An FCC regula- tionrequiring broadcastmediatoprovide

equal airtimeonany non-newsprogram- ming toall candidatesrunning foranoffice.

Eraof Good Feelings, 193

establishment clause, 93, 97, 98 Partof
the First Amendmentthatstates“Congress shall makenolaw respecting anestab- lishmentof religion,” whichhasbeen interpretedtomeanthat Congresscannot sponsororfavorany religion.

ethnicity, 17
European Union(EU), 60
Eversonv. Boardof Educationof Ewing Township, 96
Every Student Succeeds Actin, 11

exclusionary rule, 111, 111 Theprinciple
thatillegally orunconstitutionally acquired evidencecannotbeusedinacriminal trial.

executive agreement, 324 An agreement betweentheexecutivebranchandaforeign government, which acts asatreaty butdoes notrequire Senateapproval.

executivebranch, 329–32, 330
allocationof powerto, 6, 43 checksandbalanceson, 36
foreign policy androleof, 454–56, 455
structureof, 353, 353–55, 354
see also president, U.S.; vicepresident, U.S.

Executive Office of the President (EOP), 329–30, 439 Thegroupof policy-related officesthatserveassupportstaff tothe president.

executive orders, 318–19, 319, 320,
323 Proclamationsmadeby thepresident thatchangegovernmentpolicy without congressional approval.

executive privilege, 325, 327–28 Theright ofthepresidenttokeepexecutivebranch conversationsandcorrespondenceconfi- dential fromthelegislative andjudicial branches.


Facebook, 103, 183, 252

factions, 6, 32, 34 Groupsoflike-minded peoplewhotry to influencethegovernment. Americangovernmentissetuptoavoid domination by any oneof thesegroups.

Falwell, Jerry, 106 families, 166, 167 Family Leave Act, 79
Family Research Council (FRC), 252
FBI(Federal Bureauof Investigation), 5 FCC(Federal Communications
Commission), 184

FDA (Foodand Drug Administration), 340, 347, 363, 364
Federal Aviation Administration, 13 federal bureaucracy, see bureaucracy Federal Bureauof Investigation(FBI), 5 Federal Civil Rights Act, 138

federal civil service, 350 A systemcreated by the 1883 Pendleton Civil Service Actin whichbureaucratsarehiredonthebasisof merit rather thanpolitical connections.

Federal Communications Commission (FCC), 184  A governmentagency created in 1934 toregulate Americanradiostations andlaterexpandedtoregulatetelevision,
wirelesscommunicationstechnologies, and otherbroadcastmedia.

Federal Election Commission, 102, 233 Thegovernmentagency thatenforcesand regulateselectionlaws; madeupof six presidential appointees, ofwhomnomore thanthreecanbemembersof thesame party.

Federal Election Commission, Citizens United v., 102, 233
Federal Emergency Management Agency (FEMA), 58, 429
Federal Employees Political Activities Act, 359

federal funds rate (FFR), 422 Theinterest ratethatabank mustpay onanovernight loanfromanotherbank.

federal government, see government, federal
Federal Home Mortgage Corporation, 426

federalism, 6, 56–86 Thedivisionof power across thelocal, state, andnational levelsof government.
assessing, 81, 81, 83, 83–84 balanceof powerunder, 38–39,
60–63, 80
civil rightsand, 83
coercive, 56, 68, 71, 72, 74–76
competitive, 76
constitutional frameworkfor, 60–63
cooperative, 67, 68, 70, 70, 71, 77, 83
courtstructureand, 378–79, 380, 381
definition of, 58
dual, 65, 65–67, 67, 70, 71, 74, 77
early, 63–65, 64 environmental policy and, 69 fiscal, 71, 71–72
ideological complexities of, 81
“layercake” model of, 68, 70, 71
levels of government and autonomy in, 59–60
“marble cake” model of, 68, 70
modern, 70, 71–72, 74–81, 83–84, 86
New Federalism, 71, 72

picketfence, 68, 70, 71
see also government, federal

Federalist Papers, 31, 32, 41, 374

Federalists, 33, 53, 193, 194, 374 Thoseat
the Constitutional Conventionwhofavored astrong national governmentandasystem of separatedpowers.
Constitutional Conventionand, 33, 35 government control by, 64 separationof powersand, 41–42,
47, 62

federal judges, 370, 371, 382, 382–83,
384, 385
Federal Meat Inspection Act, 350

federal preemptions, 75 Impositionsof national prioritiesonthestatesthrough national legislationthatisbasedonthe Constitution’ssupremacy clause.

Federal Reserve System, 26 An indepen- dent agency thatservesasthecentral bank ofthe United Statestobring stability tothe nation’sbanking system.
banking systemoverseenby, 44,
421–23, 423
Treasury Departmentand, 411

Federal Speedy Trial Act, 114
Federal-State Unemployment Compensa- tion Program, 437
FEMA (Federal Emergency Management Agency), 58, 429
feminism, 18
Ferguson, Missouri, 133
Ferguson, Plessyv., 127
FFR (federal fundsrate), 422 Fifteenth Amendment, 49, 66, 95, 126
Fifth Amendment, 66, 94, 95, 96, 112–14,
113, 115, 145
fifthparty system, 194, 194

fighting words, 105 Forms of expression that“by theirvery utterance” canincite
violence. Thesecanberegulatedby the governmentbutareoftendifficulttodefine.
filibuster, 304, 384, 385, 385 A tactic used by senatorstoblock abill by continuing to hold thefloorandspeak—underthe Senate ruleof unlimiteddebate—until thebill’s supportersbackdown.

Fillmore, Millard, 315

filtering, 186 Theinfluenceonpublic opinionthatresultsfromjournalists’ and editors’ decisionsaboutwhichof many potential newsstoriestoreport.

financial crisisof 2008–2009, 324,
426–28, 427
Financial Stability Plan, 427

fire alarm oversight, 308, 363 A method of oversightinwhichmembersof Congress respondtocomplaintsaboutthebureau-     cracy orproblemsof implementationonly
asthey ariseratherthanexercising constant vigilance.

First Amendment, 92, 94, 96, 97–107, 115
freedomof assembly and, 92, 96, 104,
104
freedomof religionand, 88, 92, 93, 96,
97–99, 98, 99, 118, 119
freedomof speechand, 51, 66, 88, 91, 92,
100–107, 102, 104, 106, 120
freedomof thepressand, 66, 67, 92, 96,
104–5, 105
First Continental Congress, 30
firstparty system, 194
firstspouses(presidential spouses), 331 FISA (Foreign Intelligence Surveillance
Act), 112

fiscal federalism, 71, 71–72  A formof feder- alisminwhichfederalfundsareallocated
tothelowerlevelsofgovernmentthrough transferpaymentsorgrants.

fiscal policy, 407, 416, 418–20, 419, 420,
421 Governmentdecisionsabouthow toinfluencetheeconomy by taxing and spending.
see also taxesandtax policies

Fisherv. Univ. of Texas, 147
FiveThirtyEight, 182

527 organization, 196, 266 A tax-exempt groupformedprimarily to  influence elections throughvotermobilizationefforts andtoissueadsthatdonotdirectly endorse oropposeacandidate. Unlike PACs, they
arenotsubjecttocontributionlimitsand spendingcaps.

flag desecration, 102, 102 Flag Protection Act, 102 Flint, Mich.
public watersupply, 133, 340, 341, 342,
364, 366
Flores, Cityof Boernev., 79
Florida
2000 electionand, 212 jury duty in, 129
Orlandoshooting in June 2016, 160 asaswing state, 250
Florida, Seminole Tribev., 79
Food and Drug Administration(FDA), 340, 347, 363, 364
Ford, Gerald, 228, 316, 451
Ford, Henry, 422
foreignaid, 463, 463, 464
Foreign Intelligence Surveillance Act (FISA), 112
Foreign Miners Tax, 129

foreign policy, 444–74 Government actionsthataffectcountries, corporations,

groups, orindividualsoutside America’s borders.
Congressand, 454, 456, 458
definition of, 446, 473 federal courtsand, 456–57 history of, 448–52, 450, 452
interestgroupsand, 457, 457, 460
media and, 460
military componentof, 465–66
NGOsandinternational organizations in, 461
political conflictin, 466–72, 467, 474
president’srolein, 322, 324, 324, 454–56,
458
public opinionand, 460 terrorismand, see terrorism theoriesof, 446–48, 448
toolsof, 462–66, 463, 464, 465, 474
weapons of massdestructionand, 469–70, 472, 472
see alsospecific presidents

Founders of the United States, 5–6, 21, 28, 29,
29, 31–32, 52, 61, 85
Fourteen Points, 449
Fourteenth Amendment, 49, 66, 77–78, 78,
80, 90, 94–95, 115, 128, 140
due processclauseof, 145
equal protectionclauseof, 90, 125, 126,
143–44, 145
Fourth Amendment, 94, 96, 109–12, 111, 115 fourth party system, 194

framing, 186 Theinfluenceonpublic opinioncausedby theway astory is presentedorcovered, including thedetails, explanations, andcontext offeredinthe report.

France, 60, 165, 165
Francis, Pope, 430
Frankfurter, Felix, 391
Franklin, Benjamin, 40
FRC (Family Research Council), 252
Freedmen’s Bureau, 127
freedom, civil libertiesand, 88, 89, 125
freedomof assembly, 92, 96, 104, 104
freedomof religion, 88, 89, 92, 93, 96,
97–99, 98, 99, 118, 119
freedomof speech, 51, 66, 92, 96, 100–107,
102, 104, 106, 120
freedomofthepress, 66, 67, 92, 96, 104–5, 105
Freedom Riders, 138

free exercise clause, 97, 98–99, 99  Part ofthe First Amendmentthatstatesthat Congresscannotprohibitorinterferewith thepracticeof religion.

free market, 6, 15, 25, 415, 425 An economic systembasedoncompetition among businesseswithoutgovernment interference.

free rider problem, 6–7, 14  Theincentive to benefit fromothers’ work withoutmaking

acontribution, whichleadsindividualsina collectiveactionsituationtorefusetowork together.

Frenchand Indian War(1754–1763), 29
French Revolution, 100 Fugitive Slave Act, 126

full employment, 414 Thetheoretical pointatwhichall citizenswhowanttobe employed havea job.

full faith and credit clause, 62–63 Partof Article IV of the Constitutionrequiring that eachstate’slawsbehonoredby theother states. Forexample, alegal marriageinone statemustberecognizedacrossstatelines.

Garland, Merrick, 43, 318, 370, 371
Garner, Tyron, 116, 116, 145 Garrett, Alabamav., 79 Gates, Bill, 419, 424
gay menandlesbians
civil rightsof, 80, 116, 116, 118, 125,
129–30, 130, 134, 136, 137, 144–45, 150
Constitutionand, 48
discriminationagainst, 83
marriageand, see same-sex marriage military and, 150, 151, 156
GCT(Grand Canyon Trust), 425
GDP (grossdomestic product), 72, 73, 415,
435, 463
Geithner, Timothy, 427 gender
federal districtjudgesand, 383
juriesand, 134
lawsconcerning, 78–79, 79
political conflictand, 17, 18
see also womenandwomen’srights gender discrimination, 136, 137, 144, 145,
149, 377

general election, 219 Theelectioninwhich voters castballotsfor  Housemembers, senators, and(every fouryears) apresident andvicepresident.

general-election campaigns, 230–33, 231, 233 General Services Administration(GSA), 362 General Social Survey, 168
Georgia, 144–45
Georgia, Chisholmv., 62, 65
Gerry, Elbridge, 41, 91, 94, 288

gerrymandering, 288–90 Attempting tousetheprocessof re-drawing district boundariestobenefitapolitical party,
protectincumbents, orchangethepropor- tionof minority votersinadistrict.

“get outthevote”(GOTV), 230
Gibbonsv. Ogden, 64, 65 GI Bill of Rights, 414, 438 Gideon, Clarence, 114
Gideonv. Wainwright, 96, 114

Gillibrand, Kirsten, 276, 277
Ginsburg, Ruth Bader, 383, 394
Gitlow, Benjamin, 95
Gitlowv. New York, 95, 96

globalization, 627–28, 628  Theincrease overthelastgenerationintrade, travel, andtheflow of ideasandbeliefsbetween nations.

going public, 336 A president’s use of speechesandotherpublic communications toappeal directly tocitizensaboutissuesthe presidentwouldlikethe Houseand Senate toacton.

Gonzalesv. Raich, 82
Goodyear Tireand Rubber, Ledbetterv.,
378–79
Goodyear Tireand Rubber Company, 144 Google, 252
Gore, Al, 212, 223, 226, 331

GOTV (“get out the vote”) orthe ground game, 230 A campaign’seffortsto“getout thevote”     ormakesuretheirsupportersvote on Election Day.

government, 5 Thesystemforimplement- ing decisionsmadethroughthepolitical process.

government, divided, 211 government, federal
conflictoverlegalizationof marijuana betweenstatesand, 82
forms of, 7–8, 24
influenceoneveryday life, 13, 13–14, 14
limited, 29, 52
Madison’sviewson, 6, 21, 47, 64 orderasgoal of, 5–6
political partiesandcooperationin, 210,
210–12
powerof, 42–43, 44–45, 46–47, 61–62
public opinionon, 176, 178, 178–79, 181,
181–82, 188
purposeof, 5–7, 24, 59
religionand, 93, 97–99
responsibilitiesof,  59
sizeof, 353–55, 355, 356
spending and, 73
structureof, 353, 353–55, 354
welfareasgoal of, 6–7 government, local
federalism and, 83
participationin, 81 public supportfor, 75 responsibilitiesof, 59–60
spendingby, 73
government, state civil rightsand, 83
conflictoverlegalizationof marijuana betweenfederal governmentand, 82
distributionof resourcesamong, 83 powerof, 61–62, 81, 83–84
ratificationof Constitutionby, 40–42, 54

responsibilitiesof, 59–60
spendingby, 73
see also states’ rights government, unified, 211
government, unitary, 60
Government Performanceand Results Act, 406
Grand Canyon Trust(GCT), 425 grandfatherclause, 127
grants, 72, 73, 74

grassroots lobbying, 265, 265 A lobbying strategy thatreliesonparticipationby group members,       suchasaprotestoraletter-writ- ing campaign.

grazing rights, 425
Great Britain, 449

Great Compromise, 36 A compromise betweenthelargeandsmall states, proposedby Connecticut, inwhich Congresswouldhavetwohouses: a Senatewithtwolegislatorsperstateand     a Houseof Representativesinwhicheach state’srepresentationwouldbebasedon
population(alsoknownasthe Connecticut Compromise).

Great Depression, 195, 256, 315, 422

Great Society, 26, 74, 351, 429 The
wide-ranging social agendapromotedby
President Lyndon Johnsoninthemid-1960s thataimedtoimprove Americans’ quality of life throughgovernmental social programs.

Green Bay Packersfans, 84, 84
Green Party, 212
Greensboro, N.C., sit-ins in, 136, 136–37, 138 Gregoryv. Ashcroft, 79

gridlock, 28, 291 An inability toenactlegis- lationbecauseof partisanconflictwithin Congressorbetween Congressandthe president.

Griswold, Estelle, 115
Griswoldv. Connecticut, 96, 115, 137

gross domestic product (GDP), 72, 73, 415,
435 Thevalueof acountry’seconomic outputtakenasawhole.

groupidentity, 167–68, 168
Grunwald, Michael, 322
Grutterv. Bollinger, 147
GSA (General Services Administration), 362
Guantánamo Bay, 45, 334, 334
guncontrol, 76, 78, 80, 108, 108, 319
public opinionon, 160, 161, 169
Gun-Free School Zones Act, 78, 80

habeascorpus, 91
Hagel, Chuck, 332

Haguev. CIO, 96 Hamdanv. Rumsfeld, 45
Hamilton, Alexander, 30, 32, 64, 374
Hamiltonv. Regentsofthe Universityof California, 96
Hamlin, Argersingerv., 96
Harding, Richard, 277

hard money, 233 Donationsthatareused tohelpelectordefeataspecific candidate.

Hardwick, Bowersv., 144–45
Hartnett, Tommy, 112
Hatch Act, 359, 359
hatecrimes, 133, 133–34, 134, 135

hate speech, 103, 104, 104 Expression
thatisoffensiveorabusive, particularly in termsof race, gender, orsexual orientation. It iscurrently protectedunderthe First
Amendment.

Hawaii, 62, 449

head of government, 317 Oneroleof the president, throughwhichheorshehas authority over theexecutive branch.

head of state, 317 Oneroleof thepresi- dent, throughwhichheorsherepresentsthe country symbolically andpolitically.

health, racial dividein, 133
Health and Human Services, Department of, 317, 406
health care
reformof, 75, 84, 169, 169, 175, 211, 321,
440
see also Affordable Care Act(ACA) social policiesfor, 434–37, 435, 436
Hedden, Bill, 425
Help America Vote Act, 220 Hibbing, John R., 11
Hibbs, Nevada Departmentof Human Resourcesv., 79
Hobbes, Thomas, 5, 6
Hobby Lobby, 88, 99, 99
Hodges, Obergefellv., 10, 62, 145
Hogan, Malloyv., 96
Holder, Eric, 151
Holder, Shelby Countyv., 79 Hollings, Ernest, 112 Holmes, Oliver Wendell, 48
Homeland Security, Departmentof, 5, 74, 455
“honestgraft,” 193

hostile media, 185 Thetendency of people toseeneutral mediacoverageof aneventas biasedagainsttheirpointof view.

House of Representatives
Agriculture Committeeof, 298, 299 apportionmentofseatsin, 288 Appropriations Committeeof, 299, 300
bills in, 306–7

Budget Committeeof, 299, 408
constitutional requirementsof candi- datesfor, 221
earmarksin, 293
election to, 279
guncontrol and, 160
incumbentsin, 239–40, 240, 284, 285, 287
Intelligence Committeeof, 299, 456
Majority Leaderin, 294, 295
Minority Leaderin, 294, 295
Natural Resources Committeeof, 298,
299
redistricting and, 142–43
rulesandproceduresin, 13
Rules Committeein, 299, 300, 306
Senate vs., 279
Speakerof, 293, 294, 295
typical workdaysfor, 285, 286
Veterans’ Affairs Committeeof,
299, 308
whipsystemof, 295
see also Congress
Housing and Urban Development, Depart- mentof, 315
Hoyer, Steny, 192, 327
Huawei, 457 Hudson River, 365
humannature, Founders’ viewson, 32 Humphrey, Hubert, 308
Hurricane Katrina, 405
Hustler, 106

IAEA (International Atomic Energy Agency), 470
Idaho, 315

idealism, 447–48 Theideathatacountry’s foreign policy decisionsarebasedonfactors beyondself-interest, including upholding importantprinciplesorvalues.

ideological polarization, 176, 177, 197–98,
198, 297, 297–98 Theeffectonpublic opinionwhenmany citizensmoveaway frommoderatepositionsandtoward eitherendofthepolitical spectrum, identifying themselves as either liberals or conservatives.

ideology A cohesivesetof ideasandbeliefs usedtoorganizeandevaluatethepolitical world.
definition of, 19
federalism and, 81
polarizationof, 176, 177, 197–98, 198, 297,
297–98
political conflictand, 18–19
public opinionand, 163, 163, 176, 177

IGOs(intergovernmental organizations), 60, 461
“IHavea Dream”(King), 139
Illinois, 289
IMF (International Monetary Fund), 60, 137, 461

immigrationandimmigrants, 18, 18, 124,
127–29
in Arizona, 122, 123, 155–56
illegal, 124, 155, 155–56 public opinionon, 156 Trumpand, 124, 155, 169
immigrationpolicy, 4, 4

impeachment, 6, 46, 308 A negativeor checking powerovertheotherbranchesthat allows Congresstoremovethepresident,
thevicepresident, orother“officersof the United States”(including federal judges) for abusesof power.

implied powers, 50 Powerssupported by the Constitutionthatarenotexpressly statedinit.

income, 132–33, 136, 430
incomeinequality, 15, 17, 18, 136, 144, 145, 430

income support, 437–38, 439  Government programsthatprovidesupportto
low-income Americans, suchaswelfare, food stamps, unemploymentcompensation, andthe EITC.

incometax, 49

incumbency advantage, 284–85, 285,
287 Therelativeinfrequency withwhich membersof Congressaredefeatedintheir attemptsforreelection.

incumbent A politicianrunning forreelec- tiontotheofficeheorshecurrently holds.
definition of, 218
highreelectionratesof, 239–40, 240
retrospectiveevaluationsof,  218–19

independent agencies, 352 Government officesororganizationsthatprovide governmentservicesandarenotpartofan executivedepartment.

Indian Removal Act, 128 individualism, economic, 15
industrialization, 70, 315

inflation, 414–15, 415  Theincreaseinthe priceof consumergoodsovertime.

Inre Oliver 333 U.S. 257, 96

inside strategies, 260–64, 264  Thetactics employedwithin Washington, D.C., by interestgroupsseeking   toachievetheir policy goals.

institutional interestgroups, 252 intelligenceagencies, 455–56 intercontinental railroad, 128

interest group, 10, 13, 15, 250–75 An organization of people who share common

politicalinterestsandaimtoinfluence publicpolicybyelectioneeringandlobbying.
campaigncontributionsby, 235
definition of, 252–53, 274
electioneering and, 266–68, 267, 268
financialexpendituresof, 256–60, 257, 258
foreignpolicy and, 457, 457, 460
insidestrategiesof, 260–64, 264
litigationstrategiesand, 264, 264
membership benefitsandincentivesin,
254, 254–55
membership sizeandrolein, 253–54 organizational structuresof, 253–54 outsidestrategiesof, 260, 262, 263,
264–69, 265, 266, 267, 268
political influenceandpowerof, 269–72,
270, 272, 275
regulationsimposedon, 259 resourcesusedby, 255
social policy androleof, 412–13 staff andrevolving doorof, 255–56 typesof, 252
see also lobbying andlobbyists

intergovernmental organizations (IGOs), 60, 461 Organizationsthatseektocoordi- natepolicy acrossmembernations.

intermediate scrutiny, 100 Themiddle level ofscrutinythecourtscanusewhen determining whetheralaw isconstitutional. To meetthisstandard, thelaw orpolicy must be“content neutral,” must further an importantgovernmentinterestinaway that is “substantially related” tothatinterest,
andmustusemeansthatareaclosefitto
thegovernment’sgoal andnotsubstantially broaderthanisnecessary toaccomplishthat goal.

intermediatescrutiny test, 144, 146, 147
Internal Revenue Service(IRS), 7
International Atomic Energy Agency (IAEA), 470

internationalism, 447, 449 Theideathata country shouldbeinvolvedintheaffairsof othernations, outof bothself-interestand moral obligation.

International Monetary Fund(IMF), 60, 137,
461 A nongovernmental organizationestab- lishedin 1944 tohelpstabilizetheinterna- tionalmonetarysystem, improveeconomic growth, andaiddevelopingnations.

international organizations, 461
Internet, 106–7
cyberbullying, 103
asmajorsourceforinformationabout politics, 182–83
interracial marriage, 127
Interstate Commerce Act, 424 Interstate Commerce Commission, 315,
350, 424
interstatehighway system, 315

Iran, 20, 263
Iraq, Persian Gulf Warand, 316 Iraq War, 292, 333
IRS (Internal Revenue Service), 7
ISIL (Islamic Stateof Iraqandthe Levant), 322, 444, 445, 452, 452, 455, 465–66,
468–69
ISIS attacksin Parisin 2015, 165, 165

isolationism, 447 Theideathatacountry shouldrefrainfrominvolvementininterna- tionalaffairs.

Israel, 60
Israel, Steve, 327

issue ownership, 201 Thetheory that votersassociatecertainissuesorissue positionswithcertainparties(like Democratsandsupportforgovern- ment-provided healthinsurance).

Italy, 60

Jackson, Andrew, 193, 280, 314, 349, 349
Jackson, Robert, 391
Japan, 60, 449
Japanese Americans, internment of, 129 Jardines, Joelis, 110
Jay, John, 32
Jefferson, Thomas, 20, 64, 97, 279, 314 Marburyv. Madison and, 374 presidency of, 100

Jim Crow laws, 66, 67, 127 Stateandlocal lawsthatmandatedracial segregationinall public facilities inthe South, many border states, andsomenortherncommunities between 1876 and 1964.

Joe Camel, 106, 106
Johnson, Andrew, 308
Johnson, Lyndon, 74, 228, 297
onaffirmativeaction, 150, 152
civil rightsand, 139, 148, 150, 315, 429
Great Society and, 351, 429
War on Poverty programof, 429, 438–39
Joint Committeeon Taxation, 298, 299

joint committees, 298 Committeesthat containmembersof boththe Houseand Senatebuthavelimitedauthority.

jointresolutions, 301
Jones, Antoine, 111 Jones, Bryan D., 413
Jones& Laughlin Steel Corporation, National Labor Relations Boardv., 65, 67
Jordan, Barbara, 269
JP Morgan Chase, 426

judicial activism, 141–43, 396  Theidea thatthe Supreme Courtshouldassertits
interpretationof thelaw evenif itoverrules

theelectedexecutiveandlegislative branchesof government.

judicial branch
allocationof powerto, 6 appointmentsto, 317–18, 379, 379, 382,
382–84, 383, 384, 385
checksandbalanceson, 46–47 courtfundamentalsand, 376–77
courtstructureand, 378–79, 380, 381, 399
federal, developmentof, 373–76, 399 influenceonpolitical process, 12
see also courts; Supreme Court

judicial restraint, 372, 396 Theideathat the Supreme Courtshoulddefertothe
democratically electedexecutiveandlegis- lativebranchesof governmentratherthan contradicting existing laws.

judicial review, 12, 43, 46–47 The Supreme Court’spowertostrikedownalaw oranexecutivebranchactionthatitfinds
unconstitutional.
Marburyv. Madison and, 374–75, 375
inpractice, 375–76

Judiciary Act of 1789, 374 Thelaw in which         Congresslaidouttheorganization of thefederal judiciary. Thelaw refinedand clarifiedfederal courtjurisdictionandset
theoriginal numberof justicesatsix. Italso createdthe Officeof the Attorney General andestablishedthelowerfederal courts.

juries, 129

jurisdiction, 373, 377 Thesphereofacourt’s legal authority to hear anddecidecases.

jury trial, rightto, 114 Justice Department, 74
investigationof discriminatory immigrationlaws, 122
Microsoftand, 424, 424
redistricting and, 290

Kagan, Elena, 151, 318, 383, 394, 394, 397
Kasich, John, 209
Kennan, George, 450
Kennedy, Anthony M., 77, 153, 394, 394
Kennedy, John F., 140, 150, 405
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Kenya, 451
Keynes, John Maynard, 416, 418

Keynesian economics, 416, 418 Thetheory thatgovernmentsshoulduseeconomic       policy, liketaxing andspending, to maintainstability intheeconomy.

King, Martin Luther, Jr., 137, 139
Kingdon, John, 413
Kirk, Mark, 284
Kissinger, Henry, 451
Kuebel, Schilbv., 96

Ku Klux Klan, 101, 104, 104 Kurtzman, Lemonv., 98 Kuwait, 316

labororganizations, 252
laissez-fairecapitalism, 67
Laos, 43

latent opinion, 163 An opinionformed onthespot, whenitisneeded(asdistinct
fromadeeply heldopinionthatisstableover time).
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civil rightsof, 122, 124, 125, 128, 128
party affiliationof, 244 poverty rateof, 131–32 voting history of, 17, 153
Lawrence, John Geddes, 116, 116, 145
Lawrencev. Texas, 116, 116, 118 laws
processof how billsbecome, 301–7, 311 conventional, 301, 302, 304–5, 305 deviations fromconventional, 303,
305–6
differencesbetween Houseand Senate, 306–7
see alsospecific laws
“layercake” model of federalism, 68, 70, 71 Leadership Conferenceon Civil Rights, 103 Leagueof Nations, 315, 449
Ledbetter, Lilly, 137, 144
Ledbetterv. Goodyear Tireand Rubber,
378–79
LeFevre, Dell, 425, 425
legal counsel, rightto, 114, 114
legal system, U.S., see courts; judicial branch; Supreme Court
legislation
bureaucracy and, 444
typesof, 301
legislativebranch, allocationof powerto, 6, 36
see also Congress; Houseof Representa- tives; Senate, U.S.
legislativepowerofpresident, 321, 324–25,
326, 330
legislativeprocess, 301–7, 311
conventional, 301, 302, 303, 304–5, 305
deviations from, 303, 305–6
differencesbetween Houseand Senate, 306–7
Lehman Brothers, 426

Lemon test, 98  The Supreme Courtuses
thistest, establishedin Lemonv. Kurtzman, todeterminewhetherapracticeviolatesthe First Amendment’sestablishmentclause.

Lemonv. Kurtzman, 98 Leno, Jay, 51
lesbians, see gay menandlesbians
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LGBTQcommunity, 129, 130
see also gay menandlesbians Libby, Lewis“Scooter,” 325
libel, 105–6  Written falsestatementsthat damageaperson’sreputation. They canbe regulatedby thegovernmentbutareoften difficulttodistinguishfrompermissible speech.

liberal, 18–19, 81, 163, 176, 177  Onesideof
theideological spectrumdefinedby support for strongergovernmentprogramsand moremarketregulation; generally associ- atedwith Democrats.

Libertarians, 19, 19, 176, 177, 212 Thosewho preferverylimitedgovernmentandthere-       fore tendtobeconservativeonissuessuch
aswelfarepolicy, environmentalpolicy, and publicsupportforeducationbutliberalon issuesofpersonallibertysuchasfreespeech, abortion, and the legalization of drugs.

liberty, 20–21, 23, 25, 33  Political freedom, suchasthefreedomof speech, press,  assem- bly,  andreligion.  Theseandotherlegal  and due processrightsprotecting individuals fromgovernmentcontrol   areoutlinedinthe Bill of Rightsof the U.S. Constitution.

Libya, 459
Lilly Ledbetter Fair Pay Act, 137, 144

limited government, 29, 52 A political systeminwhichthepowersof thegovern- mentarerestrictedtopreventtyrannyby protecting property andindividual rights.

Lincoln, Abraham, 65, 126, 162, 280, 315
literacy tests, 127
litigationstrategiesandinterestgroups, 264, 264

living Constitution, 48, 51, 393 A way
of interpreting the Constitutionthattakes intoaccountevolving national attitudesand circumstancesratherthanthetextalone.

lobbying, 250, 251, 252 Effortsto influence public policy throughcontactwithpublic officialsonbehalf of aninterestgroup.
astroturf, 265
definition of, 252
direct, 260–61
drafting legislationandregulationsin, 261
financial spending on, 256–60, 257, 258
grassroots, 265, 265
media usedin, 268–69
mobilizing public opinion, 265–66 restrictionson, 259
see also interestgroups

Locke, John, 36
Lockett, Clayton, 115
Lockheed Martin Corporation, 256

logrolling, 293 A form of reciprocity in whichmembersof Congresssupportbills thatthey otherwisemightnotvoteforin exchangeforothermembers’ votesonbills thatarevery importanttothem.

Lopez, Alfonso, 78
Lopez, United Statesv., 78, 79 Louisiana, Duncanv., 96
Louisiana Purchase, 449
Louisville, desegregationin, 141

Madison, James, 6, 21, 30, 32, 34, 34, 36, 47,
64, 97, 288
Madison, Marburyv., 46–47, 374–75, 375

Majority Leader, 242, 294, 295 Theelected headof theparty holding themajority of seatsinthe Houseor Senate.

majority opinions, 392
majority rule, 34–35

majority voting, 220 A voting system in whichacandidatemustwinmorethan 50 percentof votestowintheelection. If no candidatewinsenoughvotestotakeoffice, arunoff electionisheldbetweenthetoptwo vote-getters.

Malcolm X, 139 Malloy v. Hogan, 96

mandatory spending, 418, 419 Expendi- turesthatarerequiredby law, suchasthe
funding for Social Security.

Manning, Bradley, 105
Mapp, Dollree, 111
“marblecake” model offederalism, 68, 70 Marburyv. Madison, 46–47, 374–75, 375 Marchon Washington, 139
marginof error, 170 marijuana
drug-sniffing dogsinsearchesfor, 110,
110
medical useof, 81, 82, 82
marketplaceof ideas, 107

markup, 304 Oneof thestepsthrough whichabill becomesalaw, inwhichthefinal wording of thebill isdetermined.

marriage
interracial, 127
same-sex, see same-sex marriage Marshall, John, 47, 375
Marburyv. Madison and, 46–47, 374–75
McCulloch v. Maryland and, 48 Marshall, Thurgood, 48, 395
Marshall Plan, 450, 450
Marsrover, 340, 347
Martin, Trayvon, 133
Maryland, Bentonv., 96
Maryland, McCulloch v., 48, 64, 65, 66

Mason, George, 41, 91, 94
Massachusetts, 81, 104

mass associations, 253–54 Interestgroups thathavealargenumberof dues-paying individualsasmembers.

mass media, 182 Sourcesthatprovide informationtotheaveragecitizen, such asnewspapers, televisionnetworks, radio stations, andwebsites.
see also media

mass survey, 170–71  A way tomeasure public opinionby interviewing alarge sampleofthepopulation.

Mayhew, David, 283, 284
McCain, John, 205, 293, 312
McCain-Feingold Act, see Bipartisan Campaign Reform Act(BCRA)
McCarthy, Kevin, 309
McCaskill, Claire, 276
McConnell, Mitch, 242, 370
McCulloch v. Maryland, 48, 64, 65, 66
McDonald v. Chicago, 96
McHenry, James, 40
Meadows, Mark, 409
media, 182–86, 188
deregulation of, 184
election coverageand, 8, 13 foreignpolicy and, 460 hostile, 185
Internet-basednewssourcesin, 182–83 inlobbying campaigns, 268–69
news, 182–86, 185, 188
regulationof, 184
sources, 182–83

media conglomerates, 184 Companies
thatcontrolalargenumberofmediasources acrossseveral typesof mediaoutlets.

media effects, 184–86  Theinfluence ofmediacoverageonaveragecitizens’ opinionsandactions.

Medicaid, 56, 75, 76, 80, 315, 429, 434–35,
436 An entitlementprogramfundedby the federal andstategovernmentsthatprovides health care coverage for low-income Ameri- canswhowouldotherwisebeunableto affordhealthcare.

medical marijuana, 81, 82, 82

Medicare, 26, 274, 315, 347, 429, 434–36, 436,
440 The federalhealthcareplancreated in 1965 thatprovidescoverageforretired
Americansforhospitalcare(Part A), medical care (Part B), andprescriptiondrugs(Part D).

Merkel, Angela, 112
Merrill Lynch, 426
Mexican Americans, 128, 128
Mexican-American War, 128, 315, 322

Mexico, 124
Mica, John, 362
Michael M. v. Superior Court, 147
Michigan
busing in Detroit, 141
Flint’spublic watersupply, 133, 340, 341,
342, 364, 366
Microsoft, 424, 424
military
foreignpolicy and, 465–66 gaysin, 150, 151, 156
sexual assaultand, 276, 277, 278
military funerals, protestsat, 101, 118 millennials, political affiliationof, 19

Miller test, 107 Establishedin Miller v. California,  thisthree-parttestisusedby the Supreme Courttodeterminewhether
speechmeetsthecriteriaforobscenity. If so, it canbe restricted by the government.

Miller v. California, 107 “Millionaires” Amendment, 102
minimumwage, 404, 404 Minnesota, Near v., 96

Minority Leader, 294, 295 Theelected headof theparty holding theminority of seatsinthe Houseor Senate.

minority rights, 34
minorpolitical parties, 212, 212–13
Miranda, Ernesto, 112

Mirandarights, 112–13, 113  The list of civil libertiesdescribedinthe Fifth Amendment thatmustbereadtoasuspectbeforeanything thesuspectsayscanbeusedinatrial.

Mischiefsof Faction, 183 Mississippi, 116, 139
Missouri, 102, 156
Missouri Compromise, 66, 126

monarchy, 7, 21, 31 A formof government inwhichpowerisheldby asingleperson, ormonarch, whocomestopowerthrough inheritanceratherthanelection.

monetarist theory, 421 Theideathat
theamountof money incirculation(the moneysupply) is theprimary influenceon economic activity andinflation.

monetary policy, 407, 421–23  Govern- mentdecisionsabouthowtoinfluencethe economy using control of themoney supply andinterestrates.

Moniz, Ernest, 332 Monkey Cage, The, 183
monopolies, 64, 64, 424, 424
Monroe, James, 314, 449

Monroe Doctrine, 314, 449 The
Americanpolicy, initiatedunder President

James Monroein 1823, stating thatthe United Stateswouldremainneutral in conflictsbetween Europeannationsand thatthesenationsshouldstopcolonizing oroccupying areasof Northand South
America.

Montana, 76, 108, 315
Montgomery, Ala., civil rights movement in, 136, 137, 138, 139

mootness, 388 Theirrelevanceof acase by thetimeitisreceivedby afederal court, causing the Courttodeclinetohearthe case.

Morrill Act, 438
Morrison, United Statesv., 79

most-favored-nation status, 462 A standing awardedtocountrieswithwhich the United Stateshasgoodtraderelations, providing thelowestpossibletariff rate. WTOmembersmustgiveoneanotherthis preferredstatus.

Motor Voter Act, 74 MSNBC, 185
multilateral action, 447 Foreignpolicy carriedoutby anationincoordination withothernationsorinternational organizations.

mutually assured destruction, 450–51  Theideathattwonationsthat
possesslargestoresof nuclearweapons— likethe United Statesandthe Soviet Union during the Cold War—wouldbothbe
annihilatedinany nuclearexchange, thus making itunlikely thateithercountry would launchafirstattack.

NAACP(National Associationforthe Advancementof Colored People), 131, 139
Nader, Ralph, 212, 212
NAFTA (North American Free Trade Agreement), 316, 451, 462
NASA, 340, 347
National Aeronauticsand Space Adminis- tration(NASA), 7
National Associationforthe Advancement of Colored People(NAACP), 131, 139
National Beer Wholesalers Association (NBWA), 258

national committee, 195 An American political party’sprincipal organization, comprising party representativesfromeach state.

National Economic Council (NEC), 410 A groupof economic adviserscreatedin 1993 toworkwiththepresidenttocoordinate economic policy.

National Federationof Independent Business
v. Sebelius, 79
National Forest Service, 298 National Guard, 5, 150
National Independent Automobile Dealers Association(NIADA), 253
National Institutesof Health (NIH), 346 National Labor Relations Act, 429 National Labor Relations Boardv. Jones&
Laughlin Steel Corporation, 65, 67 National Organizationfor Women(NOW),
148
National Organizationof Women, 103 National Recovery Administration, 429 National Republican Congressional
Committee(NRCC), 197
National Republican Senatorial Committee (NRSC), 197
National Review, 182 National Review Online, 182
National Rifle Association(NRA), 107, 160, 252–53, 270
national security, 90, 118
National Security Agency (NSA), 112, 118,
167, 456

National Security Council (NSC), 330,
454 Withinthe EOP, anagency that advises thepresident on matters of foreign policy.

national supremacy, 64, 74–75

national supremacy clause, 39, 61 Part of Article VI, Section 2, of the Constitu-
tionstating thatthe Constitutionandthe lawsandtreatiesof the United Statesare the“supreme Law of the Land,” meaning national lawstakeprecedenceoverstate lawsif thetwoconflict.

National Turkey Federation, 270, 270
National Women’s Soccer League(NWSL), 149

nation building, 448 Theuseof acountry’s resources, including themilitary, tohelp createdemocratic institutionsabroadand preventviolenceinothercountries.

Nation of Islam, 17
Native Americans, 125, 128
NATO(North Atlantic Treaty Organiza- tion), 60, 450, 459, 464

natural rights, 32 Alsoknownas “unalienable  rights,”  the  Declaration of Independencedefinesthemas“Life,
Liberty, andthepursuitof Happiness.” The Foundersbelievedthatupholding these
rightsshouldbethegovernment’scentral purpose.

NBWA (National Beer Wholesalers Associ- ation), 258
Near v. Minnesota, 96
NEC (National Economic Council), 410

necessary and proper clause, 42–43, 50,
61 Partof Article I, Section 8, of the Consti- tutionthatgrants Congressthepowerto passall lawsrelatedtooneof itsexpressed powers; alsoknownastheelastic clause.

Nevada Departmentof Human Resourcesv.
Hibbs, 79

New Deal, 26, 28, 74, 75, 194, 194, 315, 316,
411, 429 Thesetof policiesproposedby
President Franklin Rooseveltandenacted by Congressbetween 1933 and 1935 to promoteeconomic recovery andsocial welfare during the Great Depression.
bureaucracy and, 350, 350–51 Supreme Courtand, 382

New Federalism, 71, 72

New Jersey Plan, 36, 47 Inresponsetothe Virginia Plan, smallerstatesatthe Constitu- tional Conventionproposedthateachstate shouldreceiveequal representationinthe national legislature, regardlessof size.

NewsCorp/21st Century Fox, 185 news media, 182–86, 185, 188
Newtown, Conn., school shootings, 318–19 New York (state), 64, 64, 67
New York, Gitlowv., 95, 96
New York Board of State Regents, 97
New York Times, 105, 140, 425
NGOs (nongovernmental organizations), 461 NIADA (National Independent Automobile
Dealers Association), 253
NIH(National Institutesof Health), 346 Nineteenth Amendment, 49, 51, 129,
136, 136
Ninth Amendment, 94, 96, 115 Nixon, Richard
affirmativeactionand, 150, 152
executiveprivilegeusedby, 325, 327 New Federalismand, 81
Vietnam Warand, 316 Watergate and, 325, 327
Nixon, United Statesv., 325, 327
No Child Left Behind Act, 76, 412, 439

nominating convention, 206, 208, 222, 222–23 A meeting heldby eachparty every four yearsatwhichstates’ delegatesselect
theparty’spresidential andvice-presi- dential nomineesandapprove theparty platform.

nominations, 204–6, 208, 221–22

nongovernmental organizations (NGOs),
461 Groupsoperatedby privateinstitu-
tions(ratherthangovernments) topromote growth, economic development, andother agendasthroughouttheworld.

nonpartisan primary, 206
nonviolent protest, 136, 136–37, 138–39, 140

North American Free Trade Agreement (NAFTA), 316, 451, 462
North Atlantic Treaty Organization (NATO), 60, 450, 459, 464
North Carolina, 136, 136–37, 138, 290, 290
North Dakota, 116
Northern Securities Company, 315 North Korea, 469–70, 472, 472

notice-and-comment procedure, 343 A stepintherule-making processinwhich proposedrulesarepublishedinthe Federal Register andmadeavailablefordebateby
thegeneral public.

NOW (National Organizationfor Women), 148
NRA (National Rifle Association), 107, 160, 252–53, 270
NRCC(National Republican Congressional Committee), 197
NRSC (National Republican Senatorial Committee), 197
NSA (National Security Agency), 112, 118,
167, 456
NSC(National Security Council), 330, 454
nuclear weapons, 450–51
nullification, 65
NWSL (National Women’s Soccer League), 149


Obama, Barack, 112, 292, 298, 316, 327, 330,
331
appointmentsmadeby, 151, 316, 318, 383
approval ratingsof, 242, 335, 335
bureaucracy and, 360, 362
Congressand, 43, 319, 321
economic policy and, 75, 230, 316, 410
in 2012 election, 226, 226, 241–42, 245 Every Student Succeeds Actand, 11 executiveordersof, 144, 241, 319, 319, 323 on Flint’swatersupply, 133
foreignpolicy of, 316, 321, 324, 333, 448,
448, 459, 460
gay rightsand, 129, 130
Guantánamo Bay and, 45, 334, 334
guncontrol and, 108, 319
healthcarereformand, 26, 75, 169, 169,
211, 303, 316, 434
immigrationreformand, 124, 156, 316
judgesnominatedby, 370, 382, 385 national supremacy and, 75
Racetothe Topprogramand, 412, 439 onracial discrimination, 134
on same-sex marriage, 129 vetoes and, 326
War on Terror and, 328, 452, 453
Obama, Michelle, 331
Obergefell, Jim, 62
Obergefellv. Hodges, 10, 62, 145
obscenity, 106–7
Occupational Safety and Health Adminis- tration(OSHA), 363–64
Occupy Wall Streetmovement, 137–38, 412–13
O’Connor, Sandra Day, 118, 391, 394

Office of Management and Budget (OMB), 329, 330, 352, 410 An officewithinthe EOP thatisresponsibleforcreating thepresi- dent’sannual budgetproposal to Congress, reviewing proposedrules, andperforming otherbudget-relatedtasks.

Officeof the United States Trade Represen- tative(USTR), 329, 330, 410
Ogden, Gibbonsv., 64, 65
Ohio, 101, 288
Ohio, Brandenburgv., 101 Oklahoma, 115, 128, 147 O’Malley Dillon, Jennifer, 336
OMB (Officeof Managementand Budget), 329, 330, 352, 410

omnibus legislation, 306 Largebillsthat oftencoverseveral topicsandmay contain extraneous, orpork-barrel, projects.

OPEC (Organizationofthe Petroleum Exporting Countries), 451

open market operations, 422 Theprocess by whichthe Federal Reserve Systembuys andsellssecuritiestoinfluencethemoney supply.

open primary, 206, 208, 219 A primary election inwhichany registeredvotercan participateinthecontest,    regardlessof party affiliation.

open seat, 228 An electedpositionfor whichthereisnoincumbent.

Open Society Institute, 461
opinionwriting in Supreme Court, 391,
391–92
Opportunity rover, 340, 347

oral arguments, 390, 390–91  Spoken presentationsmadeinpersonby   thelawyers of eachparty toajudgeoranappellatecourt outlining thelegal reasonstheirsideshould prevail.

Oregon, 315
Oregon, DeJongev., 96
Organizationof the Petroleum Exporting Countries(OPEC), 451
originalism, 48

original jurisdiction, 375 Theauthority of acourttohandleacasefirst, asinthe Supreme Court’sauthority to initially hear disputesbetweentwostates. However, original jurisdictionforthe Supreme Court isnotexclusive;  itmay  assignsuchacaseto a lower court.

Orlando, Fla., shooting in June 2016, 160
O’Rourke, Beto, 228
OSHA (Occupational Safety and Health Administration), 363–64

outside strategies, 260, 262, 263, 264–69,
265, 266, 267, 268 Thetacticsemployed outside Washington, D.C., by interest
groupsseeking toachievetheirpolicy goals.

Oval Office, 329–30

oversight, 307, 307–8, 311, 362–63 Congressional effortstomakesurethatlaws areimplementedcorrectly  by   thebureau- cracy afterthey havebeenpassed.

ownership society, 430 Thetermusedto describe thesocial-policy visionof Presi- dent George W. Bush, inwhichcitizenstake responsibility fortheirownsocial welfare
andthefreemarketplaysagreaterrolein social policy.

PACs (political actioncommittees), 196, 234, 234, 266–68, 267, 268
Paine, Thomas, 31
Pakistan, 453, 469

paradox of voting, 237–38 Thequestionof why citizensvoteeventhoughtheirindivid- ual votesstandlittlechanceof changing the election outcome.

pardons, 325
parents andpolitical opinions, 166, 167
Paris, Treaty of, 375
Paristerroristattacksin 2015, 165, 165
Parks, Rosa, 136, 138
Parliament, British, 28, 38

parliamentary system, 8, 38 A systemof governmentinwhichlegislativeandexecu- tivepowerareclosely joined. Thelegislature (parliament) selectsthechief executive
(primeminister), whoformsthecabinet frommembersof theparliament.

partisanredistricting, 288–90

party coalitions, 201, 202, 203, 203 The groupsthatidentify withapolitical party, usually describedindemographic terms suchas African-American Democratsor evangelical Republicans.

Party Decides, The, 190

party identification (party ID), 198, 200, 200–201, 201  A citizen’sloyalty toa specific political party.

party in government, 192, 192, 197–98,
198 Thegroupof officeholderswhobelong toaspecific political party andwereelected ascandidatesof thatparty.

party in the electorate, 192, 192, 198, 200,
200–201, 201, 202, 203, 203  Thegroupof
citizenswhoidentify withaspecific political party.

party organization, 192, 192, 195–97  A specific political party’sleadersandworkers atthenational, state, andlocal levels.

party platform, 207, 210 A setofobjectives outlining theparty’sissuepositionsand priorities. Candidatesarenotrequiredto supporttheirparty’splatform.

party principle, 193 Theideathatapoliti- cal party existsasanorganizationdistinct fromitselectedofficialsorparty leaders.

party system, 193, 194 Periodsinwhich thenamesof themajorpolitical parties,
theirsupporters, andtheissuesdividing themhaveremainedrelatively stable.

party unity, 297, 297–98 Theextentto whichmembersof Congressinthesame party votetogetheronparty votes.

party vote, 296, 296–97 A voteinwhich themajority of oneparty opposesthe positionof themajority of theotherparty.

payroll taxes, 419

peak associations, 252, 254 Interest groupswhosemembersarebusinesses orotherorganizationsratherthan individuals.

Pearl Harbor, 449
Pelosi, Nancy, 303, 327
Pence, Mike, 331
Pentagon Papers, 105 percuriamopinions, 392 Pericles, 14
Perkins, Tony, 88
permanentcampaign, 228, 230, 230
Perot, Ross, 212, 226 Perry, Rick, 76 Persian Gulf War, 316
Personal Responsibility and Work Opportunity Act, 72
Pew Research Center, 173196 Philippines, 451
Phoenix, 122

picket fence federalism, 68, 70, 71 A more refinedandrealistic formof cooperative federalism inwhichpolicy makerswithina particularpolicy areawork togetheracross thelevelsof government.

Pinckney, Charles, 91

plaintiff, 376 Thepersonorparty who bringsacasetocourt.

Planned Parenthood, 115, 409

plea bargain, 376 An agreementbetween a plaintiff andadefendanttosettlea
casebeforeitgoestotrial ortheverdictis decided. Inacivil case, thisusually involves

anadmissionof guiltandanagreement onmonetary damages; inacriminal case, thisofteninvolvesanadmissionof guiltin returnforareducedchargeorsentence.

Pledge of Allegiance, 388 Plessy v. Ferguson, 127 Plouffe, David, 329
pluralism, 35 Theideathathavingavariety of partiesandinterestswithinagovernment will strengthenthesystem, ensuring thatno grouppossessestotalcontrol.

plurality opinions, 392

plurality voting, 220 A voting system in whichthecandidatewhoreceivesthemost votes withinageographic areawinsthe election, regardlessof whetherthatcandi- datewinsamajority (morethanhalf) of the votes.

pocket veto, 305, 325, 326 A president’s ability tovetoapieceoflegislationby taking noactiononit(possibleonly   when   Congress is notinsession).

Pointer v. Texas, 96
polarization ideological, 176, 177
of political parties, 197–99, 198, 297,
297–98
police, 109, 112–13

police patrol oversight, 362–63 A method of oversightinwhichmembersof Congress constantly monitorthebureaucracy tomake surethatlawsareimplementedcorrectly.

police powers, 59 Thepowertoenforce lawsandprovideforpublic safety.

policy agenda, 405 Thesetof desired policiesthatpolitical leadersview astheir toppriorities.

policy mood, 179, 179–80  Thelevel of public supportforexpanding thegovern- ment’sroleinsociety; whetherthepublic wantsgovernmentactiononaspecific issue.

political action committee (PACs), 196, 234, 234, 266–68, 267, 268  An interest
grouporadivisionof aninterestgroupthat canraisemoney tocontributetocampaigns ortospendonadsinsupportof candidates. Theamounta PAC canreceivefromeachof its donors andtheamount it canspend on federal electioneering arestrictly limited.

political appointees, 342, 358–59 People selectedby anelectedleader, suchasthe president, toholdagovernmentposition.

political campaigns, mediaand, 8 political parties, 190–215

accountability of, 211–12 agendasetting and, 210 asbrandnames, 196
campaignassistanceprovidedby, 207,
207
coalitionsin, 201, 202, 203, 203
Congressand, 293, 294, 295, 295–98, 296,
297, 298
coordinationof differentbranchesof government, 210, 210–11
evolutionof, 193, 193–95, 194, 214
identification with, 167–68, 177
minor, 212, 212–13
modern, 195–203, 214
partisanshipand, 297, 297–98
party ingovernmentand, 192, 192,
197–98, 198
party intheelectorateand, 192, 192, 198,
200, 200–201, 201, 202, 203, 203
party organizationof, 192, 192, 195–97
polarizationof, 197–99, 198, 297,
297–98
political platformsof, 207, 210, 210207 public opinionand, 190
raceand, 17, 203, 203
realignmentsin, 195
recruiting andnominationof candidates by, 204–6, 206, 208
unity and, 297, 297–98
see alsospecific political parties
political process, 8, 9, 12, 12–13, 24

political socialization, 166, 167 The processby whichanindividual’spolitical opinionsareshapedby otherpeopleandthe surrounding culture.

politicians, public opinionand, 164, 169, 169

politico, 182 A memberof Congresswho acts asadelegate onissuesthat constituents careabout(suchasimmigrationreform)
andasatrusteeonmore-complex orless-sa- lientissues(suchassomeforeignpolicy or regulatory matters).

politics Theprocessthatdetermineswhat government does.
classand, 15
asconflictual, 8, 9, 10, 10–11, 24
definition of, 8
aseverywhere, 8–10, 13, 13–14, 14
“red states” vs. “bluestates” in, 15–16, 25

polity, 7
Polk, James, 314
polling places, 131
polls, 164
popularvote, 226, 226–27

population, 170 Thegroupof peoplewhom aresearcherorpollsterwantstostudy,
suchasevangelicals, seniorcitizens, or Americans.

pork barrel, 279, 292, 293 Legislative

appropriations that benefit specific constit- uents, createdwiththeaimofhelping local representativeswinreelection.

pornography, 106 poverty
incomeinequality and, 430 racial dividein, 131–32, 132
Powell v. Alabama, 96

power of the purse, 42, 46 Theconstitu-
tional powerof Congresstoraiseandspend money. Congresscanusethisasanegative orchecking powerovertheotherbranches by freezing orcutting theirfunding.

precedent, 377 A legal normestablished incourtcasesthatisthenappliedtofuture casesdealing withthesamelegal questions.

preemptions, federal, 75
president, U.S., 312–39
allocationof powerto, 6, 36, 43
appointments madeby, 43, 317–18, 320,
382, 384, 385
approval ratingsof, 334–35, 335
bureaucracy and, 314
Cabinetof, 331–32
civil rightsand, 150–51
ascommanderinchief, 319, 322 Congress’srelationshipwith,
279, 280
constitutional authority of, 317, 318,
332–33
constitutional requirementsof candi- datesfor, 221
economic andbudgetary powerof, 408, 409, 410–11
election of, 38, 221, 221–27, 222, 223, 226, 229
executiveordersissuedby, 318–19, 319,
320, 323
executive privilege of, 325, 327–28 foreign policy andcentral roleof, 322,
324, 324, 454–56, 458
asheadof executivebranch, 317–19, 320,
322, 323, 324–25, 326, 327
asheadof government, 317 asheadof state, 317 impeachmentof, 308
job descriptionof, 317–27
legislativepowerof, 321, 324–25, 326, 330
asparty leader, 327, 335–36
aspolitician, 334–35, 335 signing statementof, 333 spouseof,  roleof,   331 statutory authority of, 317, 318
treaty making and, 322, 324, 324
unilateral actionof, 333, 334, 334
warpowersof, 43, 46, 322, 458
see also executivebranch; andspecific presidents

presidential approval rating, 334–35,
335 Thepercentageof Americanswho
thinkthatthepresidentisdoing agoodjob inoffice.

presidential power, 43, 46, 318
allocationof, 8
assessmentof, 332–36, 335, 339
development of, 314–16, 315, 316
limitsof, 36, 312, 325, 328, 332–33
tovetolegislation, 6, 305, 320, 324–25, 326
War Powers Resolutionand, 322 presidential spouses, 331
president pro tempore, 295 A largely symbolic positionusually heldby themost seniormemberof themajority party inthe Senate.

press, freedomofthe, 66, 67, 92, 96, 104–5,
105
prices, stabilizationof, aseconomic policy goal, 414–15, 415

primary election, 204, 206, 219 A ballot vote inwhichcitizensselectaparty’s nominee forthe general election.
nomination in, 208, 221–22

Prince, 413

principal-agent game, 347–48, 348  The interactionbetweenaprincipal (suchas
thepresidentor Congress), whoneeds something done, andanagent(suchasa bureaucrat), whoisresponsibleforcarrying outtheprincipal’sorders.

prior restraint, 104–5  A limitonfreedom of thepressthat allows the government to prohibitthemediafrompublishing certain materials.

privacy rights, 115–16, 116, 117, 118,
121 Libertiesprotectedby several amend- ments inthe Bill of Rightsthat shieldcertain personal aspectsof citizens’ livesfrom governmental interference, such asthe Fourth Amendment’sprotectionagainst unreasonablesearchesandseizures.

privatization, 433 Theprocessof trans- ferring themanagementof agovernment program(like Social Security) fromthe public sectortotheprivatesector.

privileges and immunities clause,
62–63 Partof Article IV of the Constitution requiring thatstatesmusttreatnonstate residentswithintheirbordersasthey would treattheirownresidents. Thiswasmeant
topromotecommerceandtravel between states.

problem of control, 347–48, 348  A diffi- culty facedby electedofficialsinensuring thatwhenbureaucratsimplementpolicies they follow theseofficials’ intentionsbut still haveenoughdiscretiontousetheir expertise.

Progressive Era, 70, 350

progressive, 419–20 Taxes thatrequire upper-incomepeopletopay ahighertax rate thanlower-incomepeople, suchasincome taxes.

Prohibition, 49
property rights, 113–14

proportional allocation, 221 During the presidential primaries, thepracticeof determining thenumberof convention delegatesallottedtoeachcandidatebased onthepercentageof thepopularvotecast for eachcandidate. All Democratic prima- riesandcaucusesusethissystem, asdo somestates’ Republicanprimariesand caucuses.

protectedexpression, 100–105, 102, 104

protectionism, 129 Theideaunderwhich somepeoplehavetriedtorationalize discriminatory policiesby claiming that somegroups, likewomenor African Ameri- cans, shouldbedeniedcertainrightsfor
theirownsafety orwell-being.

protests
at military funerals, 101, 118
nonviolent, 136, 136–37, 138–39, 140
during the Vietnam War, 101, 137
Public Citizen, 261

public goods, 6 Servicesoractions
(such asprotecting theenvironment) that, onceprovidedtooneperson, becomeavail- abletoeveryone. Governmentistypically needed toprovidepublic goodsbecause
they will beunder-providedby thefree market.

public opinion, 160–82, 187  Citizens’
viewsonpoliticsandgovernmentactions. abortionand, 11, 165
accuracy of, 175
onbureaucracy, 347–48, 348
considerationsand, 163, 165, 165
definition of, 162 foreignpolicy and, 460
ongaysinthemilitary, 156 on guncontrol, 160, 161, 169 onhealthcare, 175
ideology and, 162–63, 163, 176, 177
onimmigration, 156
influenceson, 162–63, 165–69, 167, 187
latency of, 163
lobbying andmobilizationof, 265–66 measuring, 170–75, 174, 188
political influenceof, 164, 176, 178,
178–79, 181, 181–82, 188
relevanceof, 181, 181–82
onsame-sex marriage, 129, 156
Supreme Courtand, 396–97
typesof, 162–63, 163
public policy, 405–7, 406, 413, 441  A law, rule, statute, oredictthatexpresses

thegovernment’sgoalsandprovidesfor rewardsandpunishmentstopromotetheir attainment.
see also economic policy; social policy

public safety, 59, 97
Puerto Ricansand Puerto Rico, 128, 378 punctuatedequilibriummodel, 413 punishment, cruel andunusual, 114–15 Pure Foodand Drug Act, 350
Puritans, 125

purposive benefits, 254 Satisfaction derived fromtheexperienceof working towardadesiredpolicy goal, evenif thegoal isnotachieved.

R. J. Reynolds, 106 race
censusdataon, 18
federal districtjudgesand, 383
juriesand, 114
political conflictand, 17–18
political partiesand, 17, 17, 203, 203, 244
poverty and, 131–32, 132
redistricting and, 289, 290, 290
voting and, 17, 17, 130–31, 131
Racetothe Topprogram, 412, 439
racial discrimination, 127–29, 130–33, 132,
194
inemployment, 136, 142
immigrationlawsand, 122 inlaw enforcement, 157
racial profiling, 122, 156
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Van Buren, Martin, 314 Vandenberg, Arthur, 444 Van Hollen, Chris, 327 Verizon, 112
Versailles, Treaty of, 449

vesting clause, 317 Article II, Section 1, of the Constitution, whichstates: “Theexecu- tive Powershall bevestedina Presidentof
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Voter Registration Information







State

Registration Deadline before Election*

Early Voting Permitted?**

Identification Required
to Vote?**	More Information



Alabama	14 days	No	Photo ID requested	alabamavotes.gov
Alaska	30 days	Yes	ID requested; photo not required	elections.alaska.gov

Arizona	29 days	Yes	ID required; photo not required	azsos.gov/election
Arkansas	30 days	Yes	ID requested; photo not required	sos.arkansas.gov

California	15 days	Yes	No	sos.ca.gov

Colorado	8 days by mail or online; no in-person deadline
Connecticut	14 days by mail; 7 days in person; election-day registration permitted

Yes (all voting by mail)	ID requested; photo not required	sos.state.co.us


No	ID requested; photo not required	ct.gov/sots



Delaware	24 days	No	ID requested; photo not required	elections.delaware.gov

District of Columbia	30 days by mail or online; no in-person
deadline

Yes	No	dcboee.org



Florida	29 days	Yes	Photo ID requested	dos.myflorida.com/elections
Georgia	28 days	Yes	Photo ID required	sos.ga.gov

Hawaii	30 days	Yes	Photo ID requested	hawaii.gov/elections
Idaho	25 days	Yes	Photo ID requested	idahovotes.gov

Illinois	27 days	Yes	No	elections.il.gov
Indiana	29 days	Yes	Photo ID required	in.gov/sos/elections

Iowa	10 days	Yes	No	sos.iowa.gov
Kansas	21 days	Yes	Photo ID required	kssos.org

Kentucky	29 days	No	ID requested; photo not required	elect.ky.gov
Louisiana	30 days	Yes	Photo ID requested	sos.la.gov

Maine	21 days by mail; no in-person deadline

Yes	No	maine.gov/sos



Maryland	21 days	Yes	No	elections.state.md.us
Massachusetts	20 days	No	No	www.sec.state.ma.us

Michigan	30 days	No	Photo ID requested	michigan.gov/sos
Minnesota	21 days	Yes	No	mnvotes.org

Mississippi	30 days	No	Photo ID required	sos.ms.gov Missouri	Fourth Wednesday prior to election      No	ID requested; photo not required	sos.mo.gov Montana	30 days by mail; no in-person deadline   Yes	ID requested; photo not required	sos.mt.gov











State

Registration Deadline before Election*

Early Voting Permitted?**

Identification Required
to Vote?**	More Information

Nebraska	Third Friday prior to election by mail; second Friday prior to election in person

Yes	No	www.sos.ne.gov



Nevada	31 days by mail; 21 days in person	Yes	No	nvsos.gov

New Hampshire	10 days; election-day registration permitted

No	ID requested; photo not required	sos.nh.gov



New Jersey	21 days	Yes	No	njelections.org
New Mexico	28 days	Yes	No	sos.state.nm.us

New York	25 days	No	No	www.elections.ny.gov
North Carolina	25 days	Yes	No	ncsbe.gov North Dakota	No voter registration required	Yes	Photo ID required	vote.nd.gov Ohio	30 days	Yes	ID required; photo not required	sos.state.oh.us
Oklahoma	24 days	Yes	ID requested; photo not required	ok.gov/elections
Oregon	21 days	Yes (all voting by mail)	No	sos.oregon.gov

Pennsylvania	30 days	No	No	votespa.com

Rhode Island	30 days; election-day registration permitted

No	Photo ID requested	www.elections.state.ri.us



South Carolina	30 days	No	ID requested; photo not required	scvotes.org
South Dakota	15 days	Yes	Photo ID requested	sdsos.gov

Tennessee	30 days	Yes	Photo ID required	tn.gov/sos/election
Texas	30 days	Yes	Photo ID requested	votetexas.gov Utah	30 days by mail; 7 days in person	Yes	ID requested; photo not required	elections.utah.gov
Vermont	Wednesday before the election	Yes	No	www.sec.state.vt.us/elections Virginia	22 days	No	Photo ID required	sbe.virginia.gov

Washington	30 days by mail and online; 8 days in person

Yes (all voting by mail)	ID requested; photo not required	sos.wa.gov/elections/



West Virginia	21 days	Yes	No	sos.wv.gov

Wisconsin	20 days by mail; election-day registration permitted
Wyoming	14 days; election-day registration permitted

Yes	Photo ID required	www.sos.state.wi.us


Yes	No	soswy.state.wy.us



* Information collected from Project Vote Smart, votesmart.org/elections/voter-registration (accessed 9/1/16).
** Information collected from National Conference of State Legislatures, www.ncsl.org (accessed 9/1/16). In states where an ID is “requested,” voters who do not bring ID to the polls may be required to sign an affidavit of identity, vote on a provisional ballot, have a poll worker vouch for their identity, or take additional steps after Election Day to make sure their vote is counted.
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