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Facts: The advertising agency Betty, Inc., sued PepsiCo, Inc., for breach of contract and infringement of copyrights on the claim that PepsiCo had stolen ideas from an ad concept that Betty had presented to them but got rejected to generate a halftime commercial for its 2016 Super Bowl. In 2014, an advertising and marketing subsidiary of PepsiCo entered into a three-year contract with Betty to execute marketing services on a non-exclusive basis. The terms of the contract allowed PepsiCo to retain sole discretion in deciding whether or not to transact with Betty. In November 2015, PepsiCo probed several advertising agencies, including Betty, Inc., to prepare for a commercial that would air before the halftime show of the 2016 Super Bowl show. Betty pitched for a concept titled “All Kinds / Living Jukebox” that was allegedly copied by PepsiCo in their halftime commercial despite being rejected. The concept was set in a warehouse and as the camera moved around the warehouse, the music genre, “vibe” and “fashion” of the room changed. That same day, another advertising agency, The Marketing Arm (TMA) presented another ad concept titled “The Joy of Dance.” This concept featured a character that went around the various rooms commemorating the decades from the 1950s to present and as the rooms changed, the wardrobe and the dance of the featured character changed as well. PepsiCo chose the TMA’s concept for its halftime commercial. After it was aired in February 7, 2016, Betty applied for copyright of the “All Kinds/Living Jukebox” concept and then filed a lawsuit.
Issue: Was the halftime commercial substantially similar to the copyrighted concept of Betty’s pitch in the perspective of pace, characters, themes, setting, feel, and overall concept?
Decision: No, the court indicated that the Betty’s concept was not substantially similar to the halftime commercial of PepsiCo. Betty’s presentation was darker than the one of TMA and was further darkened by the music genres that Betty chose. The character and settings were also significantly different and any similarities that may have been seen in the two adverts arose from non-protected elements. Consequently, the court dismissed the copyright infringement claim against PepsiCo. The court also found that there was no breach of contract as Betty had claimed.
Reasoning: Betty had indicated that its presented depicted a Type II preliminary agreement that was eventually breached by PepsiCo. Under the law of New York, when ascertaining that a Type II agreement exist, the court is required to consider five factors: existence of open terms, context of negotiations, whether the intent to be bound is expressed by the language of the contract, partial performance, and the need to put the agreement in final form as highlighted by the customary terms of such transactions. Applying these factors to the case, the jury fund that each of them weighed against Betty. There was several open terms in the 2014 contract such as deliverables, engagement date, and fee that were to be agreed upon if PepsiCo chose to execute the agreement. The context of the negotiations also went against Betty as 14 other advertising firms had pitched their concepts to PepsiCo. The court also found no intent to be bound as there was no evidence in the 2014 agreement. In addition, Betty did not partially perform and given that Betty had transacted with PepsiCo previously, the court assumed that Betty was aware that the final agreement would not be a pitch but rather a scope of work was not provided in Betty’s “All Kinds/Living Jukebox” concept. Therefore, the court ruled that there was no Type II preliminary agreement ad dismissed to claim of breach of contract against PepsiCo.
