SEMESTER 2 CRIMINAL LAW NOTES. 

Week 1 
Reading: https://dbb715huzqn8k.cloudfront.net/1c/f4/1cf49954030de4859a96fe43b769f4fb01ea85b1?response-content-disposition=inline%3Bfilename%3D%22Waller_and_Williams_Criminal_Law_Text_and_Cases_----_%28Chapter_1%29.pdf%22&response-content-type=application%2Fpdf&Expires=1626607988&Signature=EOXZ8T1K8fST22SUaAr8lnBzQNtjbWWrwPscpRgCEyIgHDgabztTFYyoYaqbuzpLHNQiyhLl0FVuVhBZTYawGIZZ24134akjskQsXd-1r5n5WuVsnL1nJLNVukPCZTZjV8xGg8ZDtCogMf~vaozQMZiBztqvdvU2Nf51TWWkOnTAkv5vpHK9RIGXiy~b0Il3yTiyFQ1AOiaSDR8AnP1CU1h9FMST5mF0c-ke0UFmShF3vehUh24frDmNQhJQKh4ljLNjhPILcEOWSJJ3c52JkDpCLwPdNkwZnPFTRB6IMzfV5iP6OXSRAag6GnmM~nsBR1IZ08-AnsW5UEwASkHsnA__&Key-Pair-Id=APKAJMYMTS3PZ4IMRVZQ 

Crime is not one simple definition, but to put it simply it is any action that is subject to criminal charges or undermines criminal law. May result in punishment. 
Way of distinguishing civil cases from criminal is generally through the procedures of sentencing, conviction and prosecutor. 
Punishment as a means of distinguishing between civil and criminal wrongs. Elements to punishment: 
Must involve pain or any other consequence considered unpleasant. 
Must be for an offence against legal rules. 
Must be imposed by an authority chosen by the legal system in which crime was committed.
Criminal law is not one coherent body made all at the same time by the same person, which can make the phrase “aims of criminal law” misleading. Created gradually.
Aims of criminal law, how lawmakers determine what is worthy of criminalization- prevention of harm, vindication of moral values, expression of public concern. 
The Crimes (Sentencing Procedure) Act 1999 (NSW) s 3A provides: 
Reasons for punishment: to ensure that the offender is adequately punished for the offence. To prevent crime through deterrence. Protect community from offender. Promote rehabilitation for offender. Accountability. Recognizing harm.

READING 2: https://dbb715huzqn8k.cloudfront.net/30/95/3095ca33360a7e8dd073e7cfd6e11ce851907b8a?response-content-disposition=inline%3Bfilename%3D%2220973-49971-1-PB.pdf%22&response-content-type=application%2Fpdf&Expires=1626608703&Signature=BaXRScA8OxPzVIfVxtBHIGZQ54KEEJgUabdIgk1jprfM67SLT5ch1jWLkN3kKzNskxH0szvsZm3rdX8bV50ZpqBl~dpLiaViRSUUeea3fy~D7eVDZUFa6C~YnyRnMVjBBfuRWreSDsXzMcpOesDNzO~Hraz93KTOpQvdPcqGX~8GtctRb5Y6z6IaXGfg7JJPXADz6El6svMWnN2SAjFP8bhm1zxul9NG7BCXAtjwaLN~hRqvcsBE41YE-NhuTpp8ntavD9N1VjsBejlkBgF1OAj~n0iOQiV7eFVX~nmNHZE6sxic7AxcHRTv54icKZGvZ7VIauSNbq~hxvLOhNM5Tg__&Key-Pair-Id=APKAJMYMTS3PZ4IMRVZQ 

(Lecture) Law as language: legal positivism is the dominant form of criminal law, special style of speech or writing put forth by authorized body, parliament, court.  
Study of law means study of language, some things that cannot be understood if one does not understand the language. Interpretations are unique to everyone. 
Studying a language: studying words, grammar.
Words that do things, declare, object, sentence, enact, dismiss. These are called performative words, they do what they say. Must have jurisdiction for these words to do something, person authorised to do so, must apply to particular person and case, must be carried out correctly and completely. 
Law and translation- lawyer hired to translate between court and client, translates clients demand into a remedy, interpretation as translation, translation from rule to application, translation to others. 
Issue arises due to language in legal system has ability to leave things out and struggle to translate the issue. 


How do the texts define the subject of criminal law?
The first reading defines criminal law as a system that prohibits certain actions and results in punishment by the authority of the state. 
What limits do each text introduce to the concept, purview or jurisdiction of the criminal law?
Which of these texts is easier for you to follow?
First text, included subtitles
What does it mean that “law is a language”? What does it mean to say that criminal law has a grammar?
Can you think of some important dimensions of criminal law that might be minimized in an account of law as language?


WEEK 2
Reading 1: https://dbb715huzqn8k.cloudfront.net/7b/25/7b25f72ad7199f2218117ae5c0390b29406b7ee6?response-content-disposition=inline%3Bfilename%3D%22LCR1CLC-Crofts_Penny-Essential_criminal_law-Chapter_2_Elements_of_Criminal_Liability-pp13-31.pdf%22&response-content-type=application%2Fpdf&Expires=1626979858&Signature=RLv8xxWE3UjBKfD4x1qRFRfzhu2PtwlT5zdP7pUoXxHfd8j4vR8SrDDqeHOD439Z6dBnR81oOkct~OIuprTnwmLVzIUodgv5kRyBVllHJRp3WAhpVMOfwJhIJXmqTsIecEDDykNI6TAS4u9xUkdspMS8edKcH5t6iJIbAUqyI-wYxlnmWltB2Lg-SIS7GTH8vJYvUxlub0FUXorNrYMgAHply19mcUVzJronTkpAhSVGTnnKzvchiX2Yoq0ogBPThsyiyyNFtGgxOPq~Ki2Yi8lM0AO1C69wbYMOvd49n80AC8AAR-5sOa7dwO6Vm3Vp1wQfBsF54Ce7eHc3Xg8OjA__&Key-Pair-Id=APKAJMYMTS3PZ4IMRVZQ

Elements of criminal liability 

4 elements to criminal liability: 
· A person must have legal capacity to support a criminal offence 
· That person must have committed the conduct elements of the offence or actus reus 
· The fault elements or the mens rea which form part of the offence, must have been present at the time of the actus reus 
· The absence of any defenses of excuse of justification which would negate liability 
People are assumed to be responsible for their actions, other than exceptions like insanity or being a child. 
At common law, children under age of 7 are not criminally responsible for a criminal act. Understood that the child does not have the mental capacity to understand the wrongdoing. Presumed incapable of committing the crime due to lack of mens rea, according to this doctrine the prosecution needs to prove all the elements of an offence, and the child had the mental capacity to understand the wrongdoing. 
Common law position no longer applies in NSW, SA, ACT, VIC. 
In ACT minimum age of criminal responsibility is 8 with the presumption that a child between 8 and 14 cannot be criminally responsible (s 27 (1) and (10) of the Childrens services act 1986 (ACT) 
In VIC, SA, NSW, minimum age criminal responsibility is 10, s 5 of the Children (Criminal proceedings) Act 1987 (NSW) s 127 of the Children and Young Persons Act 1989 (vic) and s 5 of the Young Offenders act 1993 (SA) 
Corporation 
· A corporation is a legal person and may be convicted of a crime. Acts of corporation officers or employees are attributed to the corporation. 
· A corporation will be liable for the wrongdoings of its employees if it can be proven that in reality those acts were acts of the corporation. 
· Corps cant be imprisoned, they can be fined or have their license revoked. 
Actus Reus and Mens Rea
Assumption in criminal law that person cant be held liable for an act unless the act was done with a guilty mind. 
Criminal responsibility divided into two broad categories, actus reas and mens rea, splitting of mind and body. 
Intention- when defendant wants a certain outcome 
Recklessness- when defendant is aware of risk they are taking but does it anyway
Negligence- unaware of obvious risk

READING2: https://dbb715huzqn8k.cloudfront.net/db/a3/dba331f63cc879cdbe7d8a055dc95679df0195c6?response-content-disposition=inline%3Bfilename%3D%22Crofts%2C%20Chapter%201%20-%20Criminal%20Law%20Elements%203rd%20ed.pdf%22&response-content-type=application%2Fpdf&Expires=1627213753&Signature=bb~pfYAkxQI2vHS5PW-NTU54AZF2obe6sGKL1V04DrOUsmcOhGFsx1CYLEhpoSKHtX0vYP2NRPyQevdWx~qwQmXVuXrz~xTF1Fp8qQBN5j7eXibUGi6ZraBJDZAlwQHp7CKPWnd8PZhsFXPIP8xHS1FB~dXk9Vg99sA4e91ICh19FYnBSrlOK7XR3vz3IY6hUaoNlVXN7C0eUaTpGj1FN1Oo~Ysr~tSLgbBILlKGSUkmfkrBD7I04pyPtaTPgdhx0SbDPeVedKTCjGJsKxCA1sHBxwqAdpzaH5RuUtN3q5S9eQ51vuprI2dLU8urpD2GyJNz-OX3T2NhwFFgd2cs5g__&Key-Pair-Id=APKAJMYMTS3PZ4IMRVZQ   
There is no one set of criminal laws in Australia, crim laws at state and commonwealth levels operate parallel with each other
Commonwealth criminal law 
The Commonwealth can only make laws in relation to those powers given to it under the constitution, any criminal laws made by the Commonwealth have to be justified under a specific power in the constitution (powers related to external affairs, trade and commerce) The federal government does not have a specific power in the constitution to make criminal laws for Aus. 
Because the commonwealth has the power to enact criminal legislation only in relation to specific constitutional areas, Commonwealth criminal law is spread across a number of pieces of legislation. 
State criminal law 
Due to limited access the commonwealth has to criminal law, the states are mainly responsible for it. 
Where there is inconsistency between state and commonwealth criminal laws, the commonwealth proves superior and the state law is invalid to the extent of the inconsistency
Each state enacts its own criminal legislation which results in different laws in different states 
Common law states 
Rely on the common law for criminal law, even though state criminal legislation exists. NSW, VIC, SA are recognized as common law jurisdictions, they arent pure common law states but are referred to as that because they still use common law as their source of some of their criminal law, and many of their legislated criminal laws reflect the common law, many of their defences are still established by the common law, fundamental elements of criminal responsibility are drawn from the common law. 
Common law is based on cases decided and administered in courts
Code states 
Have enacted criminal code to replace the common law, for an offence or defence to be established it must be in the code. ACT, NT, QLD, WA, TAS. 
Jurisdiction
The power to hear and decide a case 
Generally territorially limited, power of a court to deal with a matter will be limited to offences that take place within or are connected with a territory of the sovereign power. 
Classification of offences
Summary and indictable offences: difference relates mainly to the mode of trial
Person with indictable offence: 
· Generally has a preliminary hearing or committal proceeding before trial
· Is tried by a judge and jury. Judge rules on question of law and jury rules on question of fact 
Summary offences are: 
· Less serious offences 
· Determined by a lower court 
· Tried before a judicial officer who is also a trier of fact 
· Only created by parliament, cannot exist at common law 
Indictable offences tried summarily
· Some indictable offences may be tried either summarily or on indictment
· Indictable offences tried summarily are usually less serious, where damage of property involved are below specific value 
· Great deal of legislation of when indictable offences should be tried summarily, states balance the economy of running summary trials without juries and the concern for protecting the rights of an accused to a jury trial. When available the accused will often elect to have their indictable offence tried summarily because maximum penalty will be greatly reduced, this encourages accused to go for simpler trials thus reducing delays in the court process. 
Felonies and misdemeanors 
· Misdemeanors are less serious, felonies are the most serious crimes committed 
· Distinction between felonies and misdemeanors arose at common law and has since been abolished in all states ?? 
Standard and burden of proof 
· Accusation does not prove crime, facts of case must be established and then the appropriate rule of law applied
· In most cases the outcome relies on which view of the facts in accepted 
· Decision made by court in less serious cases, jury in more serious 
Standard of proof 
· In criminal proceedings the prosecution must prove the guilt of the accused beyond reasonable doubt, standard of proof in criminal trials is higher for those in civil trials 
Legal burden of proof 
· Rests on the prosecution 
· Refers to the case which must be made by the prosecution to persuade the trier of fact that the defendant is guilty, they must prove all the factors of an offence beyond reasonable doubt
· Prosecution must prove all components of the offence and disprove any defenses raised
Exceptions to burden of proof resting on prosecution 
· When defendant pleads insanity, under common law 
· Statute, certain statutory provisions put the burden of proof on the defendant, these provisions usually require prosecution to prove some facts beyond a reasonable doubt against D, which will result in conviction unless D can prove otherwise.
Evidential burden 
· The rules of evidence that a party to a case must satisfy in order for their case to be legally raised, must be sufficient evidence for every issue raised, if judge decides that there is insufficient evidence they will not allow jury to consider the issue. 

Lecture notes



 What is a crime and what is criminal law?
Where do you draw the boundaries of criminal law?
What are the sources of criminal law in Victoria? What roles do common law and the Crimes Act 1958 (Vic) play?
What is the difference between indictable and summary offences
What are the two burdens?
Burden of proof + evidence 
What do mens rea and actus reus mean? What are their significance in criminal liability?








WEEK THREE 
Criminal liability, conspiracy, complicity, attempt. 
Joint participation in crime 
· Two or more people agree to participate in a crime and one or all participants carry out the actus reus, all will be held liable for the crime as P1s (principle offender) according to rule of joint criminal enterprise. Principles of joint criminal enterprise can occur in these ways: 
If two or more people play a part in performing the acts that constitute a crime. 
Even if only one person performed act constituting crime, all will be guilty as P1s if they were attending as a preconceived plan, knew what was going to happen. 
· Accessorial liability applies when a person aids, counsels, helps another person commit the crime. 
· At common law: If D was present at scene and aiding and helping P1, then D would be the principal offender in the 2nd degree (P2) 
· If D counselled p1 not actually at the scene of the crime, D would be considered accessory before the fact. 
· If D assisted a person who had committed a crime after the offence, then D would be regarded as an accessory after the fact. 
Joint criminal enterprise
· Where there is more than one P1, labelled either joint criminal enterprise or joint principals in the first degree. Occurs when more than one person committed the actus reus.
· D’s may be regarded as acting in concert, eg, all the accused planned and agreed to kill someone but not all were involved in the act. 
· D can be guilty as P1 if the prosecution can prove beyond a reasonable doubt: D agreed to commit crime in concert, D was present at the crime, D had the mens rea for offence. 
Innocent agency 
· Cases may happen where D instigates P1 to do the actus reus of crime but P1 is an innocent agent, may be unaware of what they are doing eg P1 puts poison in food not knowing its poison. Aware of what they're doing but aren't accountable due to insanity, age, duress. 
· Doctrine of innocent agency deals with situation where P1 escapes liability by deeming D to be primary offender, where D has the relevant guilty mind. Doctrine applies to when someone uses a child as an instrument of crime. 
Accessorial liability 
· Existed at cmmon law for centuries 
· Person who aids, abets, councils the commission of an offence 
· Divide offenders into 3 categories: P1s, abettors: encompassing accessories before the act and P2s, lastly, accessories after the fact. 
· D cant be convicted as accessory to an offence unless jury is satisfied with the evidence against them, Ds liability is deriterive not primary. 
· No requirement that P1 has to be convicted for an accessory to be, P1 may not have been identified. 
· Counselling refers to encouragement or advice prior to offence 
· Procuring means to produce, you set out to see that it happens and take the steps to make sure it does happen. 
· Aiding or abetting, D is present at crime (P2) encourages but does not participate in act, acts weren't cause of death
Mens Rea requirements
·  Knowledge of all essential matters which made the principal offence a crime 
· With that knowledge, D intentionally aided, abetted, counselled, procured the acts of P1. 
· D must have actual knowledge that the crime is being committed 
Common purpose 
· D must have formed common intention to prosecute unlawful purpose 
· Venture is undertaken by more than one person in pursuit of a common goal, such common goal arises through understanding or agreement
Distinction between common purpose and joint criminal enterprise 
· Where D acts in concert with P1 or in joint criminal enterprise, Ds liability is primary and is not dependent on that of P1. Whereas common purpose, Ds liability as an abettor depends of the guilt of P1 being established. 
New law of complicity in Victoria 
· Common law of complicity has been largely abolished in Vic and replaced with statute.  
· Complicity is the participation in a completed criminal act of accomplice, a partner in crime who aids or accomplices and who shared intent to complete the crime. 
· A person is involved in the commission of an offence if: intentional assistance, encouragement of the offence. Enters into an agreement or understanding with another person to commit the offence. A person may be involved in a crime even if they are not present when the offence or an element of the offence is committed, whether or not the person realizes it is an offence. Legislation is clear that person does not have to be present for them to be involved. 
Withdrawal 
· D may escape liability as an accessory if, before the offence was committed D terminated his or her involvement and took all reasonable steps to prevent the offence. 
· Requirements of withdrawal: withdraw completely, must be timely, make it known to others he is withdrawing, reasonably persuade others to not commit the offence. 
Defenses available to accessories
· Intoxication, duress, necessity, self defense 
Accessories after the fact 
· D assists felon to escape justice 
· At common law prosecution must prove beyond reasonable doubt: P1 has committed an offence, D did an act with the purpose of helping P1, D knew offence had been committed, with that knowledge, they tried to help them escape justice. 
· Actus Reas: broad term, can be hiding them, disposing or alteration of evidence, lending money to assist escape, Vic legislation states ‘any act with the purpose of impeding the apprehension, prosecution, conviction, punishment of the principal offender’. 
· There is no requirement for how helpful the assistance was 
· Mens rea: knowledge of the essential elements of the crime, 
· Vic legislation: D knows that P1 to be guilty of the offence or other serious indictable offence. D must act with that knowledge with the intention of impeding justice. 
Conspiracy 
· Crime of conspiracy exists at common law in NSW and SA, specific conspiracy offences are outlined by statute, eg murder
· In Vic the common law offence has been abolished and replaced with a statutory offence of conspiracy
· Consists of an agreement do an unlawful act or a lawful act by unlawful means 
· In order for D to be found guilty prosecution must prove: D entered agreement with another person, the agreement related to – commission of an offence, lawful object but achieving by illegal means, D and one other person reached the agreement that the offence should be committed. 
Agreement (cont conspiracy) 
· The actus reus of conspiracy is the agreement, prosecution must prove existence of the agreement, they don’t need to prove how they agreed the act would be performed, just that they would do the act. 
· Insufficient if prosecution to prove that D knew of the agreement or was considering joining. 
· Common law on conspiracy in Vic abolished, now statutory, but common law conspiracy still exists concerning to cheat and defraud
Lecture 
Capacity 
· Children: In VIC, liability is determined based on age. Under 10, child is incapable of being held criminally responsible. Between 10 and 14, there is a rebuttal presumption that the child is incapable of being held criminally responsible. Full capacity is assumed from 14 
· Corporations: fines or revocation of corporate status, no imprisonment, question whether acts were a reflection of company. 
· Heads of state and diplomats: no state immunity for serious crimes
Link conduct and mental elements: Voluntariness 
· Voluntariness comes before mens rea, whether it is voluntary is different question to whether it is intentional 
· Separate analysis to mens rea 
· Person cant be held responsible for involuntary acts 
Subjective forms of mens rea 
· Intention: intending to engage in act and consequence, or consequence virtually certain
· Recklessness: Reckless to risk and carries on, no need to want a particular consequence
· Knowledge: aware that a circumstance or result exists or will exist in ordinary course of events. 
· Transferred malice
Objective forms of mens rea 
· Objective: state of mind of the hypothetical reasonable or ordinary person 
Strict liability
· These are offences that lack mens rea component, only actus rea has to be proved. Either entire offence or factors of it may have strict liability. 
· The more serious the crime, the greater the requirement is for fault element, greater the punishment greater the requirement of intention
· Defense of honest and reasonable mistake of fact – honest belief, not ignorance. Must be of fact, not law. 
Absolute liability 
· Mens rea does not need to be proved by prosecution and defenses of honest and reasonable mistake not available. 
· Can be applied to an offence or elements of it
· Usually regulatory, speeding, alcohol to minors
Incitement
· Under crimes act VIC 1958 s 2a incitement includes request, command, propose, advice, encourage or authorize
Attempts
· Attempting to commit an indictable offence is itself an offence. This means the primary offence is incomplete. 



WEEK FOUR
Defenses 
· When charged with an offence, the accused may raise a defense on the basis that one or more elements of the offence definition cannot be proved beyond a reasonable doubt by prosecution. 
Self defense 
· Generally operates as a complete defense to a criminal charge, accused will be found not guilty if prosecution cannot disprove. 
· Applies to all defense against a person to save yourself, defend another person, or defend your property. 
[image: ]- [image: ]
· Tests for determining the proportionality and necessity of self-defense include objective and subjective elements. Prosecution can invalidate self defense by proving offender did not believe their action was necessary for defending themselves. Prosecution would have to establish that the conduct was in some way objectively unreasonable In the circumstances 
Factors for assessing the reasonableness or proportionality of self defense 
· Proportionality: express requirement in SA. In other jurisdictions, it is not a separate legal requirement but often important factual consideration for determining if accused had reasonable grounds for their self defense (common law) or their conduct was reasonable response in the circumstances (under NSW legislative provision) 
· Nature of the threat: nature of the accused conduct and its relationship to a specific, imminent threat. At common law n requirement that accused actually be under attack, it can relate to a perceived threat, threat however must have a degree of imminence and specificity.
· Intoxication: even if their conduct was not proportionate to the perceived threat, they must establish that their mental faculties were not, at time of alleged offence, was affected by voluntary and non therapeutic use of drugs and alcohol. 
Exessive force in self defense 
· If someone is accused of killing someone believing it necessary, but the conduct not necessary in the circumstance, then the accused is to be found guilty of manslaughter. 
· Use of lethal force in case of protecting property is restricted by statutory provisions in SA and NSW which specifies the defense of self defense is not available.
Provocation
· Partial defence, only applies when accused of murder. 
· Defence operates to reduce liability of the accused from murder to manslaughter. 
· The law does not justify murder, it highlights that sometimes normal people can lose control when provoked, and thus provocation can be used. 
· This defense remains controversial, abolished in VIC, only relevent as mitigating factor in sentencing. 
· Only relevent to NSW and SA// elements of provacation that must be present: must have been acts, words from deceased which provoked the accused to lose control. That conduct must have actually caused the accused to to lose self control and carry out the acts. That conduct must have been of such a character that it could have caused any ordinary person to kill. 
The provocative conduct 
· Assault, verbal abuse, threats, sexual assault, domestic abuse. 
Subjective test – loss of self control. 
· Prosecution can undermine defense by establishing the accused did not actually lose control as a result of the provocation. It is essential that there was a loss of control, and the killing happened while accused had no control. 
· The longer the period between the killing and the provocation, the easier it will be for prosecution to disprove them. 
Objective test - could the ordinary person lose self control?
· If provocation has caused someone to kill, then the prosecution must disprove that the conduct could have provoked the ordinary person to kill or act as the accused did. 
· Actions of the accused are compared to those of an ordinary person in the same circumstances, seeks to ensure law is applied to all equally. 
· Objective test involves two steps: what is the gravity of the provocation that an accused, in those circumstances, faced? Could provocation of that degree of gravity cause an ordinary person to lose control to the extent they could form the intent to kill or act in a manner the accused did? 
Duress and necessity
· Sometimes referred to as defenses of compulsion or ones based on external pressure. 
· A successful duress or necessity defense does not negate the mental or physical elements of an offence but recognizes that in the circumstance of extreme emergency or in face of threats of serious harm, the commission of an offence is the lesser of two evils and the criminal conduct is excused. 
·  The two defenses are similar but duress only arises when the accused has been overborne with threats of violence from another. 
· Neccessity, can arise in a number of situations. Human or natural, where the accused or another person is placed in situation of ultimate peril or sudden emergency. 
Duress 
Three fundamental elements of duress:
· Threat of death or grievous bodily harm to the accused or another. 
· The accused’s will to resist the threat is overborne and the crime is committed during this time. 
· The threat must have been such where the ordinary person in same position as the accused would have committed the crime. 
· However// person can not use duress if the threat is made by or on behalf of a person who they are voluntarily associated with. 
· Prosecution must prove that an ordinary person in same position would not have committed the crime. 
Necessity 
Three fundamental requirements: 
· Offence must have been committed to avoid irreparable evil while the accused was in situation of imminent peril. 
· Accused must honestly believe on reasonable grounds that they were in a sitauation of imminent peril and that the irreparable evil would occur if the offence was not made. 
· Ordinary person in same situation would have reacted the same 
· Threat of death or serious injury is said to be sufficient, to be more broad it could be accused disobeyed road rules to get urgent medical assistance, where a life saving operation of a conjoined twin with the result that the other would die. 
· If there is an interval of time between the causation and the crime, it is unlikely that it will be considered necessary. 
Fitness to be tried, in what circumstance is the accused unfit to be tried? 
· Accused must be able to understand and respond rationally to the charge, including entering a plea and giving necessary instructions. 
· Accused must be able to exercise procedural rights to give instruction about the exercise of those rights, for example challenging jurors. 
· Must understand the nature of the proceedings, that it is an inquiry into whether they committed the offence. 
Mental state defences
Mental illness or mental Impairment 
· Defense of mental illness or impairment relates to the mental state of the accused at time of the offence. 
· Can be used for any criminal charge
· Mental impairment refers to any kind of intellectual disability or disability of the mind
[image: ]
Defect of reason 
· Relates to the accused knowledge about what they were doing as it involves disordered thinking and inability to reason in a sensible way. 
Did not know nature or quality of act 
· Person may not know the nature of what they’ve done, don’t understand death and see it as normal as snapping a twig. 
Did not know what they were doing was wrong 
· Can not rationally think why people in society see this action as wrong. They may have some understanding that they will be punished, but not understand the act they committed is widely accepted as wrong. 
Substantial impairment by abnormality of mind 
· Only available in NSW. 
· A person who is guilty of murder will no longer be if: at the time of the acts causing death, the persons capacity to understand events, or to judge whether the persons actions were right or wrong, or to control themselves, was impaired by an abnormality of mind arising from underlying condition. AND the impairment was so substantial to warrant liability for murder being reduced to manslaughter. 
· Defense has been raised using chronic depression, psychopathy, personality disorder, PTSD
· Abnormality of mind must arise from underlying condition. Pre existing. 
Automatism
· A means where accused can argue he did not commit actus reas of an offence and are entitled to an unqualified acquittal. 
· Arises when a persons consciousness is impaired so that it disrupts the connection between the accused mind and their actions. Aims to prove the claim is false concerning they did it voluntarily and willingly. 
· Sane automatism is where accused lack of will results from a temporary external trauma rather than a mental condition which is internal, insane automatism is included in the mental health defense. 
· eg, sleepwalking, diabetes resulting in hyperglycemia, epilepsy. 

READING TWO
Homicide law reform and gender: configuring violence
Speaks on aspects of the engagement by formal law reform agencies with feminist ideas in the context of homicide law reform. Concentrates of violence against women. Uses provocation defense to show how violence against women was a large contributor to reform. 
· Provocation at common law, reduces murder to manslaughter. 
· Provocation arises criticisms: what should be recognized as causing an offenders blood to boil? Is it normal for an ordinary person to react to provocation with homicide? Can the jury understand the test? 
· Took some time for domestic violence against women to be viewed as a phenomenon, not just individual failing. 
· Feminist works of the 70s did not help towards any law reforms, there was very few sources analyzing domestic homicide. 
· Bruce and Violet Roberts imprisoned for murder after spouse/father Eric Roberts had been violent towards them, however Erics abuse had not been mentioned in the trial. Material like this case and other imprisoned womens cases was used by the feminist legal action group to seek justice for these women. 
· Was believed by lawyers that mentioning the abuse would only provide a motive for the act rather than a defense. 
· The work from women behind bars was later used by NSW premier task force to recommend reform on defense by provocation. The campaign succeeded, and was the first time feminist undertandings of DV influenced institutional law reform. 
LECTURE
Elements of criminal liability 
· A person must have legal capacity to commit a criminal offence
· That person must have committed the conduct element of the offence (actus reas) 
· The mental element (mens rea) which form part of the offence must be present at time of offence. 
· The absence of any defenses of excuse or justification which would negative liability (this weeks topic)
Defenses 
· Self defense 
· Defenses of compulsion: necessity and duress 
· Mental impairment 
· Intoxication 
· Provocation and law reform
General principles of defenses to a criminal offence: crimes Act 1958 VIC. 
Onus of proof 
· The accused has the evidential onus of raising self defense, duress or sudden and extraordinary emergency by presenting or pointing to evidence that suggests a reasonable possibility of the existence of facts, that if they existed would establish self defense, duress of extraordinary emergency. 




WEEK FIVE. 
LECTURE 
Summary offences act 1996 VIC 
· In Vic the summary offences act provides significant legal authority for the policing of public spaces
· The summary offences act is a creature of statute: piece of legislation passed by the parliament, can be amended through bills passed by the Vic parliament
· It defines what (a) offences might be prosecuted (a) in the magistrates court. (b) using summary procedure. 
Long title of the act 
· Section 1 of the summary offences act gives the act its full, long title (although this is not regularly used). The summary offences act is ‘an act to reanact with amendments the law relating to certain police offences. 
From police offences 
· Police offences are offences against public policy. 
· The category of police offences is older than police force or offices. \
· These have historically included offences against the good order of towns, public health, minor assaults and thefts, and number of status based offences concerned with the wandering poor (vagrants), but the list of offences is broader now. 
· Today, police are responsible for prosecuting most cases under the act. 
Summary offences
· An offence (as categorized by statute) which is prosecuted and tried by summary procedure in the magistrates court. 
· Summary procedure is where questions of fact and questions of law are determined and heard by a magistrate rather than a jury. 
Consequences of conviction 
· The magistrate court has full access to the full range of sentencing options of a court of criminal jurisdiction, but cases heard similarly have a limited quantity of punishment. 
· Longest term of imprisonment is 2 years for any single offence. Cumulative sentences have a maximum of 5 years. 
· Maximum fine is 500 penalty units
Public space and offences: thinking about the equality of the law 
Equality before the law 
· All persons should be equal before the courts and tribunals
Defining public space 
· [image: ]

READING ONE: https://dbb715huzqn8k.cloudfront.net/1f/21/1f216e7166d31f283d77f79401a18ceb04931914?response-content-disposition=inline%3Bfilename%3D%22Criminal_Law_Guidebook_New_South_Wales_Victoria_an..._----_%28Chapter_4_Public_Order_Offences%29.pdf%22&response-content-type=application%2Fpdf&Expires=1629205374&Signature=N-ykB3ISSRtb3hXWv3ihfeYx9sIn8TDcKXP1QCDUCfBefMCaxCc1skaBH1sBvIO71jFkuL96vxRwQrkS4QBOqNE2Gz4AnEHjzjCwr~aAKGYyEeyV6UzdTUaYturr4cQyASY33sRkeSzPAJGhKiqriM-TMr~1NIQbg3vTzFDe8vYIKNqTXOhZgrtT3CmRhYFwK~Rh9JAfzxnB0l6FKCRU1sbP1B~h9MlvwhyqBJZrpovtyvnrmLJpBHV~rTj6KKQkPOU60oRlMJja~bGKAUy6vsDgTZZ-UNPU~ue8ahF2OJOLAA2qhfDZKy~lbbhPWn7d7QhgQBHd-Rb75SzncIOl~g__&Key-Pair-Id=APKAJMYMTS3PZ4IMRVZQ 

Public order offences
· Dominant driver for public offences is offensiveness
· Emphasis on these acts is whether they have occurred ‘in’, ‘near’ ‘within view of’ ‘within hearing’ 
Contemporary policing powers 
· Police given certain statutory powers for dealing with persons in public places in addition to their general law enforcement powers, includes powers to move people on and to require for identity to be disclosed, and emergency powers to deal with public disorder. 
· [image: ]
Police powers: power to give direction 
· Police may give direction to general public if there is belief on reasonable grounds that the persons behaviour or presence in the place is intimidating, likely to cause fear, obstructing other people or traffic, or that they are are distributing or buying drugs. They can also give direction to an intoxicated person to leave area and not come back for certain period of time. Leads police to believe that intoxicated person may cause harm on another person, damage property or risk public safety. 
Power to require identity to be disclosed
· Police may request someone to disclose their identity where they suspect on reasoable grounds that the person may be able to assist in the investigation of an alleged indictable offence because they were at or near the place the offence has occurred. It is an offence to not disclose your identity or give false identity in this instance. 
Power to search persons and seize/detain things without warrant
· Police have general powers to search a person where there is reasonable suspicion that they have anything in their possession that is connected with the commision of an offence. There are also some specific powers relating to public places: power to search for knives and other dangerous items: 
They may request a person who is in a public place or school to submit to a frisk search if the police suspects on reasonable grounds that the person has a dangerous item (other than laser pointer) in their possession. 
A police officer may request a person who is in a public place to submit to a frisk search if the police officer suspects on reasonable grounds that the person has a laser pointer in his or her custody
the fact that a person is present in a location with a high incidence of violent crime may be taken into account in determining whether there are reasonable grounds to suspect that the person has a dangerous implement (other than a laser pointer) in his or her custody

Special powers to prevent or control public disorders
· Commisoner of police or a deputy or assisstant commissioner of police may authorise special powers in a public place where there are reasonable grounds for believing that there is a large scale public disorder occuring or a threat of public disorder, and they accept the use of these special powers is neccesary to prevent and control.
· These special powers include: establish road block. Power to stop and sarch vehicles in the target area, power to search people in target area, power to seize and detain vehicles, phones or anything else that will assist prevention or control of public disorder, power to give direction. 
· Also allows police to close liscenced areas, prohibit sale of liquor, declare alcohol free zone. 
Offensiveness
· Offensive behaviur is anything that is giving, or of a nature to give offence, displeasing, insulting, annoying. Things that arise feelings of anger, disgust, outrage, resentment. An evolving concept. 
· Obscene behaviour, exposing your genitals, no one has to have actually seen you but if you are capable of being seen that is an offence. 
Damage to property
· Damage to property in public places
· Person who intentionally or recklessly damages property belonging to another person is liable for: imprisonment up to 5 years, if damage is done by fire or explosives, imprisonment up to 10 years. 

(GOOD FOR ASSESSMENT PG 90) 

Public assemblies
· Organizing or being involved in a public assembly is not an offence, however, those involved may be liable for prosecution if proper order is not maintained. 

SUMMARY OFFENCES ACT 1996
http://www7.austlii.edu.au/cgi-bin/viewdb/au/legis/vic/consol_act/soa1966189/ 
S6 Direction to move on 
S13 persons found drunk 
S14 persons found drunk and disorderly
S17 obscene, indecent, threatening languagee and behaviour 
S 49A begging or gathering alms

Vpol vs Anderson and Ors:
 https://dbb715huzqn8k.cloudfront.net/7e/16/7e16d281d639a090f413ad393fbb8a6d3491a26c?response-content-disposition=inline%3Bfilename%3D%22Vpol%20v%20Anderson%2022.pdf%22&response-content-type=application%2Fpdf&Expires=1629221749&Signature=eQeKJ9MPJbJ9mM-7vh0S5gebREALy8OnNos~hZnnE76OvREyoQ-fTwmyp4H5w0zh8amKWoYpJD1rxRZpO-KlSOsdVU1t2hlizun9V9S~~~zyj6VNzFfOrfzT1afyw9mBTvW-FW04bt7X5wTuAyMe75Mjx9fJOwpAbjkayybROH~oQWEoezAF4XjvaaXa9FSZwomNa43BxVC7xZ57RIwrIpFdO~zdkCRPyTih7MJUieYCnveMfsIfFWXyMVk5tP0CpvopqZ6~emJOiYWUY2R0SdlPlUJp0cck~VSV9kkjQiEQR6i2GtWI-xVDDhGv8yDsZcr3dkQa8P0vGBTmeeas-Q__&Key-Pair-Id=APKAJMYMTS3PZ4IMRVZQ 
16 accused of offences against the Summary offence Act 1996 from their involvement in a demonstration at Max Brenner in melbourne. “Wilfully and without lawful authority beset premises”. Further, 8 of the accused face charges of assaulting, resisting, or hindering police in the execution of their duties contrary of S 52 (1) 
Pro palestinian protest to boycott max brenner 

Besetting premises charge was dropped, they did not surround the premises with hostile intent nor did their behaviour obstruct, hinder or impede members of public from entering or leaving the premises. 

Trespassing charges were dropped // freedom of speech, human rights, they had the lawful right to enter into QV square

The judge stated that there was no breach of the peace

Charges dismissed ??? 






DICTIONARY 
Actus reus All elements of a crime other than state of mind of defendant 
Mens rea Intention or knowledge of wrongdoing 
Doli Incapax: Incapable of wrong 
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Definition of
the defence

New South Wales

Common law—
M'Naghten's Case
(1843) BER 718
at722

“At the time of

the committing of
the act the party
accused was
labouring under
such a defect of
reason, from disease
of the mind, as not
to know the nature
and quality of the
act he was doing;
or, if he did know it,
that he did not know
what he was doing
was wrong!

Victoria

Crimes (Mental
Impairment and
Unfitness to be Tried)
Act 1997 (Vic) s 20
Defence of mental
impairment—
(1) The defence of
mental impairment

is established for a

person charged with

an offence if, at the
time of engaging in
conduct constituting
the offence, the
person was suffering
from a mental
impairment that had
the effect that—

(a) he or she did not
know the nature
and quality of the
conduct; or

(b) he or she did not
know that the
conduct was wrong
(thatis, he or she
could not reason
with a moderate
degree of sense
and composure
about whether
the conduct,as
perceived by
reasonable people,
was wrong).

South Australia

Criminal Law
Consolidation Act
1935 (SA) s 269C
Mental
competence—

A person is mentally
incompetent to
commit an offence
i, at the time of the
conduct alleged
togive rise o the
offence, the person
is suffering from a
mental impairment
and, in consequence
of the mental
impairment—

(a) does not know
the nature and
quality of the
conduct; or

(b) does not
know that the
conductis
wrong; or

(c)s unable to
control the
conduct.
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Defintion of
self-defence
and source.
of defence.

New South Wales

Crimes Act 1900 s 418

(1) A person s not
criminaly responsible
for an offence if the
person carries out the
conduct consttuting
the offence in self-
defence.

(2) A person carries

out conduct in

self-defence if and

only f the person
believes the conduct
is necessary:

(a)to defend himself
or herself or
another person, or

(0)to prevent
or terminate
the unlawful
deprivation of his
or her iberty or the
fibery of another
person,or

(©)to proteet
property from
unlawful taking,
destruction,
damage or
Interference, or

6)to prevent criming
trespass to any.
land o premises
or o remove a
person comifting
any such criminal
trespass,

‘andthe conduct
is a reasonable
response i the
circumstances
as he or she
percelves them.

Victoria

Common law
Zecevicy
Director of Public
Prosecutions
(1987) 162 CLR
645,661

The question

o be asked
inthe end is
quite simple. It

is whether the
accused believed
upon reasonable.
grounds that it
was necessary

in self-defence.
1o do what he
id.If he had that
belief and there
were reasonable
grounds for it or
ifthe jury i leftin
reasonable doubt
about the matter,
then he is entitied
to an acquittal:

South Australia

Criminal Law
Consolidation Act
18355 15
(1)1t a defence to
acharge of an

offence ii—

() the defendant
genuinely
beleved the.
conduct to which
the charge
relates 0 be
necessary and
reasonable for
adefensie.
purpose; and

() the conduct
was,inthe.
circumstances
as the defendant
genuinely
believed them o
be, reasonably
proportionate o
the thveat that
the defendant
genuinely
beleved to exist

(@) For the purposes.
of this section,a
person acts fora
defensive purpose
ifthe person acts—
(@) n selfdefence
or defence of
another;or

(o) to prevent
or terminate
the unlawtul
imprisonment of
himsel,herself
or another....
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Defining Public Space?

Summary Offences Act 1966 (Vic), s 3 (definitions) () any market;

public place" includes and applies to— (k) any auction room or mart or place while a sale
(a) any public highway road street bridge footway by auction is there proceeding;

footpath court alley passage or thoroughfare () any licensed premises or authorised premises

notwithstanding that it may be formed on private property;within the meaning of the Liquor Control Reform Act 1998 ;
(b) any park garden reserve or other place of public (m) any race-course cricket ground football ground

recreation or resort; or other such place while members of the public are
(c) any railway station platform or carriage; present or are permitted to have access thereto whether
(d) any wharf pier or jetty; with or without payment for admission;
(e) any passenger ship or boat plying for hire; (n) any place of public resort;
(f) any public vehicle plying for hire; (o) any open place to which the public whether

(g) any church or chapel open to the public or any upon or without payment for admittance have or are
other building where divine service is being publicly held; permitted to have access; or
(h) any Government school or the land or premises (p) any public place within the meaning of the
in connexion therewith; words "public place" whether by virtue of this Act or
(i) any public hall theatre or room while members ~ otherwise;
of the public are in attendance at, or are assembling for or
departing from, a public entertainment or meeting therein;
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The test for
self-defence

First limb—subjective
test of the accused's
belief of the necessity for
the conduct

Second limb—mixed
subjective and objective
test: ‘reasonable
response’ of the accused
based on their subjective
perception of the
circumstances or threat
(R v Katarzynski [2002]
NSWSC 613, [24])

First limb—
subjective test of
accused's belief
of the necessity
for their actions

Second limb—
mixed subjective
and objective
test: ‘reasonable
grounds’ for
accused's belief
based on their
subjective
perception of the
circumstances (R
v Hawes (1994)
35 NSWLR 294,
306)

First limb—subjective
test of the accused's
genuine belief that the
conduct was necessary
and reasonable for a
defensive purpose
Second limb—mixed
subjective and
objective test: conduct
must be ‘reasonably
proportionate’ to

the threat in the
circumstances as the
accused subjectively
believed them to

be (Police v Lioyd
(1998) 72 SASR 271,
277-278)
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POLICE POWER NEW SOUTH SOUTH VICTORIA:
WALES: LEPRA AUSTRALIA: SOA SOA
Require identity to be s11 ST74A s 456AA
disclosed Crimes Act
1958 (Vic)
Search persons and ss 21 (general) s68 Common law
seize/detain things and 26 (dangerous
without warrant implements)
Give directions (move on) s 197 ss 18 (general) & s6
73 (disorderly
behaviour)
‘Special powers’' —public  ss 871-87MA N/A N/A
disorder
Prevent or suppress a Common law Common law—see Common law

breach of the peace”

Panos v Hayes
(1987) 44 SASR
148




