n a highly publicized decision issued on September 8,

2008, U.S. District Court Judge Robert Patterson ruled that

Steven Vander Ark’s Harry Potter Lexicon infrin ged I. K.
: Rowling’s copyright.! Although J. K. Rowling prevailed in
the litigation, the big winner actually was fair use.
i The Lexicon is a hard-copy A-to-Z encyclopedia of the

characters, speils, creatures, places, events, and magical items. -7 € _ _
: as the Chronicles of Narnia. The judge also found that J. K.

i R ling herself admitted to consulting an online version of

“in the series. (Rowling did not challenge the online version of
the Lexicon.) Judge Patterson found that the Lexicon’s puz-

* pose was transformative under the first fair-use factor—the -
purpose and character of the use. Judge Patterson conclud-

ed that the Lexicon was a reference guide intended to make
“information about the intricate world of Harry Potter readily

i accessible to readers™:

: To fulfill this function, the Lexicon identifies more than 2,400
elements from the Harry Potter world, extracts and synthesizes
fictional facts related to each element from all seven novels,

and presents that information in a format that allows readers to
access it quickly as they make their way through the series.

The courf further noted that

[tIhe ntility of the Lexicon, as a reference guide to a multi-
volume work of fantasy literature, demonsirates a produc-
tive use for a different purpose than the original works. The
Lexicon makes the elaborate imaginary world of Harry Potter

© Warner Brother
.Image provided by Everett Collection

“entertained Seinfeld fans, the Lexicon sought to “aid the reader
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-“ties; and library associations before Congress and in the courts. Hi
" hds.written extensively on intellectual property and the internet,
-and he is an adjunct professor at the Georgetown Universn;y Law

searchable, item by item, and gives readers a complete picture
of each item that cannot be gleaned by reading the voluminous
series, since the material related to each item is scattered over
thousands of pages of complex narrative and plot.

_;_fjh:d;g'.e' Patterson observed that “the demand for and useful-
of this type of reference guide” was demonstrated by the
rice of similar companion works for other series, such

the' Lexicon, as did the producer of the film version of the fifth -
novel. Judge Patterson took care to distinguish the Lexicon’s
“function as a reference guide” from the trivia book on the
Seinfeld TV series at issue in Castle Rock Entertainment Inc. £,
v. Carol Publishing Group Inc.? While the trivia book simply

or student of Harry Potter by providing references about
elements encountered in the series.”

Center. He can be reached at jband@policybandwidth.com.
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the copyright hold--
“i er seeks to produce or’

Judge Patterson held that the Lexicon was transforma-
... tive even though it did not contain significant commentary or
analysis. Providing “an alphabetized catalogue of elements
from the Harry Potter world” was sufficient basis for render-
~ ing the Lexicon transformative.

Considering the fourth fair-use factor, the effect of the
use on the potential market for the work, Judge Patterson
rejected J. K. Rowling’s argument that the Lexicon would
impair the market for an encyclopedia she planned to write. .-
Tudge Patterson ruled that “the market for reference guides °
‘to the Harry Potter works is not exclusively hers to exploit or
license, no matter the commercial suceess attnbutable to the
K populanty of the original
. works.” Judge Patterson
* added that “[t]he mar-
ket for reference guides
does not become deriv-
_ative simply because .

license one.”

. When Isoking at
e broader implica-
" tions of the case, Judge -
Patterson stated that
[1]11 striking the bal-

" 4nce between the prop-

- erty rights of original
- authors and the free-
' '-'-'dom of expr smn of

.'er,_ 1ce gutdes to works
‘of literature:- _shoul_d
enerally be encour-

as they pr0v1de a beneﬁt [to] readers and students ”;_-He _
later added that “reference works that share the Lexzcon’;s." )
purpose of aiding readers of literature generally shotild be
encouraged rather than stifled.”

- Given these pro—fair-use holdmgs which will be extreme-

- ly helpful in future fair-use cases, why did Judge Patterson
rule against the Lexicon? The answer turns on the specific
facts ‘unique-to this.case,
s Ftrst many of the entries contamed lengthy verbatlm cop-
ies or close paraphrases of. ‘descnptlons in the Harry Poiter
novels ] udge on found that the Lexzcan .reproduced
more of these “colorful 11terary devxce[s]” or “distinctive
description[s]” than “reasonably necessary for the- purpose of
_creating-a useful and complete reference gnide.” The court

' cconcluded that verbatim copying of déscriptions of even ordi- - .

nary objects “demonstrates Vander Ark’s lack of restraint due

to an enthusiastic admiration of Rowling’s artistic expression,
- or perhaps haste and laziness . . . in composing the Lexicon

entries.” Additionally, the Lexicon reproducedin their entire-

.ty many of the songs and poems contained in the novels. Judge

Patterson found that the Lexicon harmed a possible derivative”
market for print publication of these songs and poems.
Second, the case-concerned not only the seven Harry
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Harry Potter ctuthor LK. Rowlmg‘ alked to the
testifying on'the first duy of her lawsiit against publisher RDR Books fo stop release
" .. of Stephen Yander Ark’s Harry Poler Lextcon (AP Photo/Louis Lanzane)

Porter novels, but also two short companion books writ-
ten by Rowling. These books, Quidditch through the Ages
and Fantastic Beasts & Where to Find Them, appear as ref-
erence books used by the students at Hogwarts in the nov-
els. Fantastic Beasts, for example, is an A-to-Z encyclope-
dia of the imaginary animals that exist in the Harry Potter
universe. Because the Lexicon presents much of the same
information in the same way as these two companion books,
Judge Patterson found that the Lexicon “is transformative to
a much lesser extent” with respect to the companion books
than to the novels. Moreover, Judge Patterson found that the

Lexicon could harm the sales of the companion books in that - o

“consumers who pur-
chased the Lexicon
~~would have scant incen-
-tive to purchase either

mation comntained in -
these short warks. has
been mcorporated it
the Lexicon almost .-
wholesale,””

* Although ruling for

ticular fagts of this cas

2

for the creation of refér
ence guides to literary
works, even when__the
media in New York in Aprll 2008 after guides do not coritain
analysis. The decision ™
also provides a clear

S ‘roadmap for how to aveid infringement claims when creat-
* ing such guides; the guide’s author must take care not to copy
- more “highly aesthetic expression™ than necessary to achieve

the guide’s educatlonal purpose. Moreover, the guide’s

author must exercise even greater care when copying materi-

al from reference works created by the original author.
Taking a step back, one can draw three. broader lessons
from the decision. First, fair use is alive and well. The deci-
sion makes clear that expression can be incorporated into
transformative works so long as the expression is reasonably
necessary for achieving the transformative purpose. Even
though the fair-use privilege failed under the specific facts

of this case, the court assessed only the minirmum amount of B

statutory. damages—$750 per work infringed, for a total of’

. $6,750. Judge Patterson had the discretion to assess damages

as high as $1.35 million. Presumably the judge awarded the

minimum rather than the maximum in part because the defen-

dant had “the reasonable. belief ttlat-[the Lexicon’s] use of the

~Harry Potter works constituted fair use. . :
Second, courts get fair use. Judge Patterson unquestionably
understands the policies that underlie the fair-use doctrine, and .

the importance of striking the proper balance between protec- -
tion and the dissemination of information. Indeed, the decision

of Rowling's compan- Siei
ion books, as the infor-

the plaintiffs on the par-

"Juclge_,Patter_son s-deci- |
sionfeaves ample foom -

scholarly criticism or -+

ot

e e

bt




:'play a crltlcal ol in levehng the copyrlght 11t1gat1on play- ..
“ing field to ensure that courts have the ability to conmder the

s ‘merits of assertlons of the fair-use perﬂege -
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