Chapter 4
LEGAL POSITIVISM

A. AN OVERVIEW OF LEGAL POSITIVISM

laWngglalPS;;ilzl;;nalsdb?se:l on the s.imple assertiop th.at the proper description of
o ket o eg ¥10rms) is a worthy objective, and a task that needs to
e kept separate from moral judgments (regarding the value of the present law, and
regardmg‘how the law sht?uld be developed or changed). In the more precise terms
of theorizing about law, it is the view that a descriptive, conceptual or at least
mox:a.lly neutral theory of law is both possible and valuable. Early advocates of legal
positivism included Jeremy Bentham (1748-1832) and John Austin (1790-1859).
One could also dig deeper, and place the roots of modern legal positivism with the
philosophers and political theorists Thomas Hobbes (1588-1679) and David Hume
(1711-1776). In simple terms, legal positivism is built around the belief, the
assumption, the dogma, that the question of what is the law is separate from, and
must be kept separate from, the question of what the law should be. The position
can be summarized in Austin’s words (which are also quoted in the selection from
H.L.A. Hart, which follows):

The existence of law is one thing; its merit or demerit is another. Whether
it be or be not is one enquiry; whether it be or be not conformable to an
assumed standard, is a different enquiry. A law, which actually exists, is a
law, though we happen to dislike it, or t!mugh it vary from the text, by
which we regulate our approbation and disapprobation.

Legal positivism seeks from the study of law no‘ghing more and not.hing le§s t.han
what is considered the foundation of modern social theory: that social institutions
can be studied in an objective fashion, free from bias or ideology. Such separation
does not deny — in fact, theorists advocating legal’ pOS‘l:ClV'lSH.l usually stren1’1’ous1y
assert — that something identified as “a vah.d law” or “a valid legal system” may
sometimes be sufficiently evil or unjust that it should not be obeyed.

. .+ Austin and Bentham, offered a “command theory” of
The early legal positivists, © of  country’s Sover eign (“order” and “sovereign”

law, equating law with the order itivists rejected the command
dly).2 Later legal posl _reje an
?}?;gr;o Wki)fh lﬁlieitﬁlittzigz’(-}l,%m, in particular, developing his theory around his

criticisms of Austin’s work.

Jomseropence Deremmve, Lecrure V, 167 (W.E. Rumble ed. 1995)
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H.L.A. Hart,
Positivism and the Separation of Law ar}d Morals
71 Harv, L. Rev. 593, 593-629 (1958)

In this article I shall discuss and attempt to defend a view which lll\'Ir. .J.u.stlce
Holmes, among others, held and for which he and they have been rpuf:t gntlcmefi
But I wish first to say why I think that Holmes, whatevgr the wc;lss1 udes of h}s
American reputation may be, will always remain for Engl'lshmen 4 Jerolc ﬁ.gu.re in
Jurisprudence. This will be so because he magically gomblned two qualities: one of
them is imaginative power, which English legal thinking has often laf:ked; the other
is clarity, which English legal thinking usually possesses. The English lawyer who
turns to read Holmes is made to see that what he had taken to be set.tled and stable
is really always on the move. To make this discovery with Holmes is to be with a
guide whose words may leave you unconvinced, sometimes even repelled, but never
mystified. Like our own Austin, with whom Holmes shared many ideals and
thoughts, Holmes was sometimes clearly wrong; but again like Austin, when this
was so he was always wrong clearly. This surely is a sovereign virtue in
jurisprudence. Clarity I know is said not to be enough; this may be true, but there
are still questions in jurisprudence where the issues are confused because they are
discussed in a style which Holmes would have spurned for its obscurity. Perhaps
this is inevitable: jurisprudence trembles so uncertainly on the margin of many
subjects that there will always be need for someone, in Bentham’s phrase, “to pluck
the mask of Mystery” from its face.! This is true, to a pre-eminent degree, of the
subject of this article. Contemporary voices tell us we must recognize something
f)bscured. by the legal “positivists” whose day is now over: that there is a “point of
mtersectlgn petween law and morals”2 or that what is and what ought to be are
somehow indissolubly fused or Inseparable, though the positivists denied it. What do
these phrases mean? Or rather‘ ‘WhIE:}.l of the many things that they could mean, do
they mean? Which of them do “positivists” deny and why is it wrong to do so?

distinction. By contrast, at the present time in +h:
in England, this separation between Jay andm this country ang 4, a lesser extent

morals is held to he superficial and

* 71 Harv. L. Rev. 593, 593-629 (1958). Co
Reprinted by permission. Pmight © 1958 Harvarg Law Review. All rights reserved
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| Dentham, & Pragment on Government, in 1 Wops 221,235 (Bowring o )
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wrong. Some eritics haye thou
its roots in social life, Others
corrupting in practice, at its
absolutism, and at its best apt
“Legal Positivism,” like mos

hght that it blinds men to the true nature of law and
“e,we thought it not only intellectually misleading but
tOESt' apt to_weaken resistance to state tyranny or
: Ote Ifr'lnng la}v; Into disrespect. The nonpejorative name
battles, has co S W ich are used as missiles in intellectual

me to stand for g baffling multitude of different sins. One of them is

the sin, real or alleged, of ingicti
» O1 Insist; - . :
of law as it is and law as it oug}llrtl%oaseAuStm 3ot Bentham did, u the sqpexation

How th i
errors in eglhj};asditsﬁ;lii é‘é\’el‘;salliof the wheel come about? What are the theoretical
distinetion a5 Bentham On(-i h ave tl}e practical consequences of 'stre.ssing the
49 T doats and Austin did been bad? Should we now reject it or keep
L 3 n considering jd‘lese. questions we should recall the social philosophy which went
along with théf Utll.ltarlans’ insistence on this distinction. They stood firmly but on
their own utilitarian ground for all the principles of liberalism in law and
gox'zefrnn.aent. No one .has ever combined, with such even-minded sanity as the
Utlhta:r_'lgns, the passion for reform with respect for law together with a due
recognition of the need to control the abuse of power even when power is in the
hands of reformers. One by one in Bentham’s works you can identify the elements
of the Rechtstaqt and all the principles for the defense of which the terminology of
n.atural law has in our day been revived. Here are liberty of speech, and of press, the
right of association, the need that laws should be published and made widely known
before they are enforced, the need to control administrative agencies, the insistence
that there should be no criminal liability without fault, and the importance of the
principle of legality. . . . Some, I know, find the political and moral insight of the
Utilitarians a very simple one, but we should not mistake this simplicity for
superficiality nor forget how favorably their simplicities compare with the profun-
dities of other thinkers. Take only one example: Bentham on slavery. He says the
question at issue is not whether those who are held! as slavgs can reason, but simply
whether they suffer. Does this not compare well with the discussion of the question
in terms of whether or not there are some men whom Nature has fitted only to be
the living instruments of others? We owe it to Bentham more than anyone else that
we have stopped discussing this and similar questions of social policy in that form.

Austin were not dry analysts fiddling with verbal distinctions
So Bentham &nd the vanguard of a movement which laboured with

To eiti ed, but were .
while ;g;gsilzgr; ity and much success to bring about a better society and better
paSSI%Vh then did they insist on the separation of law as it is and law as it ought
iav;sé? W}};at did they mean? Let us first see what they said. Austin formulated the
0 be? -

doctrine: V\] netnet o n &%ﬁems another.

h is one thing; its m
Thﬁ e)%slggrgfbgfnii‘?s (1)ne enquiry; whether it be or be not conformable
ngita:;;med standard, is a different enquiry. A law, which actually exists,
O b

« AT § h it vary from the text, by
) en to dislike it, or though 1t v ;
is }3 lﬁv::’ 2}1::53;:: (})lif I;pprobation and disapprobation. This truth, when
whic

roposition, is so simple and glaring that
formally a%riou?;eii:iss an abstract PP and glaring as it is, when
it seems 1dle

t upon it. But simple Blzsizg an I B, e
enunciated in abstract expressions o

the enumerati
which it has been forgotten woul

d fill a volume.
e 1S SHilalkan aen e dontt
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in his “Commentaries” thqt
ir Willi kstone, for example, says 1 ; that
e o G s e e & it o ot g
laws should be suffered to contradict them; tha

validity if contrary to them; and that all valid laws derive their force from
that Divine original.

Now, he may mean that all human laws fJught to C_On{?rm to th;e]j}gme
laws. If this be his meaning, I assent to it without hes11:at1 .lon(-i .b. 1.:h 7 Ds,
again, he means that human lawgivers are themselves ob lgfe y te (;vme
laws to fashion the laws which they impose by that ultimate stan ard,

ecause if they do not, God will punish them. To this also I entirely assent.

But the meaning of this passage of Blackstone, if it has a meaning,

rather to be this: that no human law which conflicts with the Divine
obligatory or binding; in other words, that no human
with the Divine law is @ law. . . 2

Austin’s protest against blurring the distinetion between what law is anqd Wwhat it
ought to be is quite general: it is a mistake, whatever our standard of what ought
to be, whatever “the text by which we regulate our approbation or disapprobation”

sSeems

law is
law which conflictg

Bentham insisteq op this distinetion without characterizing morality by refer-
ence to God but only, of course, by reference to

the principles of utility. Both
thinkers’ prime reason for this insistence was to enable men tq se
precise issues

am free not merely to censur

n
the reactionary who argues: “This is the law, therefore it iesovtr}lllzli‘; ?ta;ll? }}11: ':f(})l (t))ltle%,h;ﬁ
thus stifles criticism at its birth, Both €rrors, Benthan, thought wer gt be £ 1;nd in
Blackstone; there was his incautioug statement that human iaw e to e. Oalid ”
contrary to the law of God,s and “that spirit of obsequi 5. were inv
constitutional in our Authop” Which “will geqy
between what is and what

ce ever lop 1 OUS quietism that seems
ver e i . . 5
ought to bes my.: M recognise g difference
occupational disease of lawye

ug 1S indeeq Was for Bentham the
rs: “[I1n the eyes of lawyeps Not to speak of their

3 Austiv, THE Province oF JURISPRUDENCE DEteRMINED 18485 (Liby
4 Bentham, A Fragment on Government, i, 1 Works 221, 230 (Bowy
° 1 BracksToNE, CoMMENTARIES *47.
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dupes — that is to say, as yet, the generality of non-lawyers — the is and ought. to
be . . . were one and indivisible.”” There are therefore two dangers between which
insistence on this distinction will help us to steer: the danger that law and its

authority may be dissolved in man’s conceptions of what Taw ought to be and the

danger that the existing law may supplant morality as a Fmal Test of Gonduct and so
escape criticism. , (‘&g\ng) Y

In v.iew of later criticisms it is also important to distinguish several things that
the Utilitarians did not mean by insisting on their separation of law and morals.
They certainly accepted many of the things that might be called “the intersection of
law and morals.” First, they never denied that, as a matter of historical fact, the
development of legal systems had been powerfully influenced by moral opinion, and,
conversely, that moral standards had been profoundly influenced by law, so that the

content of many legal rules mirrored moral rules or principles. . . . U~

. > e, SEX QWY T QQJ{ ’
Secondly, neither Bentham nor his followstrs »"denieasot\hat by explicit legal

provisions moral principles might at different points be brought into a legal system
and form part of its rules, or that courts might be legally bound to decide in
accordance with what they thought Just or best. . . .

What both Bentham and Austin were anxious to assert were the following two
simple things: first, in the absence of an expressed constitutional or legal provision,
it could not follow from the meye fact that a rule violated standards of morality that
it was not a rule of law; and?\conversely, it could not follow from the mere fact that
a rule was morally desirable that it was a rule of law. . . .

II.

. . . Let us turn now to some of the criticisms. Undoubtedly, when Bentham and
Austin insisted on the distinction between law as it is and as it ought to be, they had
in mind particular laws the meanings of which were clear and so not in dispute, and
they were concerned to argue that such laws, even if morally outrageous, were still
laws. It is, however, necessary, in considering the criticisms which later developed,
to consider more than those criticisms which were directed to this particular point
if we are to get at the root of the dissatisfaction fe!t; we m}1st alsp take account of
the objection that, even if what the Utilitarians salfl on this particular point were
true, their insistence on it, in a terminology suggesting a general cleavage between
what is and ought to be law, obscured the fact that at other points there is an
essential point of contact between the twp. So in W}.lé.lt fgllows I s.hall f30ns1der not
only eriticisms of the particular point which the Utilitarians had in mind, but also
the claim that an essential connection l?etween 'laW.and morals. emerges if we
examine how laws, the meanings of which are In dispute, are lpterpre'ted and
applied in concrete cases; and that this connt::-ctlon emerges again if we widen our
point of view and ask, not whether every particular rule of law rpust satisfy a m(?ral
minimum in order to be a law, but whether a system of rules which altogether failed

to do this could be a legal system.
There is, however, one major initial complexity by which criticism has been much

7 Bentham, A Commentary on Humphreys’ Real Property Code, in 5 Works 389 (Bowring ed. 1843).
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confused. We must remember that the Utﬂitarianil c%r:rzzzzdbmtgi:t};zg 31:;:;8;1 y
. ually es,
on the separation of law and morals two other e 1 study of legal coneepts, a study

One was the important truth that a purely analytica i

of the meaning of the distinctive vocabula_l‘y of the. lla W “;a:tf;ie‘gt:}ll to our
understanding of the nature of law as historical or S0¢1o Og:}cla f; | OUgh.of
course it could not supplant them. The other doctrine was the 1amous Imperatiye

theory of law — that law is essentially a command.

These three doctrines constitute the utilitarian tradition m Jurisprudence; yet
they are distinet doctrines. It is possible to endorse thg separation between law ang
morals and to value analytical inquiries into the meaning of legal concepts and yet
think it wrong to conceive of law as essentially a command. One source of great
confusion in the eriticism of the separation of law and morals was tpt.a belief that the
falsity of any one of these three doctrines in the utilitarian tradition showed the
other two to be false; what was worse was the failure to see that there were three
quite separate doctrines in this tradition. The indiscriminate use of the label
“positivism” to designate ambiguously each one of these three separate doctrineg
(together with some others which the Utilitarians never professed) has perhaps
confused the issue more than any other single factor. Some of the early American
critics of the Austinian doctrine were, however, admirably clear on just this matter.
. . . But other critics have been less clearheaded and have thought that the
inadequacies of the command theory which gradually came to light were sufficient
to demonstrate the falsity of the separation of law and morals.

This was a mistake, but a natural one. To see how natural it was we must look a
little more closely at the command idea. The famous theory that law is a command
was a part of a wider and more ambitious claim. Austin said that the notion of a
command was “the key to the sciences of Jurisprudence and morals”® and
contemporary attempts to elucidate moral judgments in terms of “imperative” or
“prescriptive” utterances echo this ambitious claim. But the command theory,
viewed as an effort to identify even the quintessence of law, let alone the
quintessence of morals, seems breathtaking in its simplicity and quite inadequate.
There is much, even in the simplest legal system, that is distorted if presented as
a command. Yet the Utilitarians thought that the essence of 5 legal system could be

conveyed if the notion of a command were supplemented by that of a habit of
obedience. The simple scheme was this: What is 3 command? It is simply an

-

expression by one person of the desire that another persgis ould do or abstain
from some actiom;sccompanied by a threat of punishment-which jg likely to follow
disobedience. Commands are laws if two conditions are satisfied: first, they must be
general; second, they must be commanded by what (ag both Bentham and Austin
claimed) exists in every political society whatever its congt;
person or a group of persons who are in receipt of habitya] obedience from most of
the society but pay no such obedience to others. Thege persons are its sovereign.
Thus law is the command of the uncommanded Commanders of society — the
creation of the legally untrammeled will of the sovereign who is by definition outside
the law.

tutional form, namely, a

It is easy to see that this account of a legal system ig threadbare. One can also

8 AusTIN, op. cit. supra note [3], at 13.
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. tial
see why it might seem that its inadequacy is due to the omission of some essenul

connection with morality. The situation which the simp
sanction, and sovereign avails to describe, if you take these notions at al

is like that of a gunman saying to his victim, “Give me your money or YO large
only difference is that in the case of a legal system the gunman says it to 2 o
qumber of people who are accustomed to the racket and habitually surrender to ) .
Law surely is not the gunman situation writ large, and legal order is surely not to
be thus simply identified with compulsion.

This scheme, despite the points of obvious analogy between 2 statute and 2
command, omits some of the most characteristic elements of law. Let me cite a few.
Tt is wrong to think of a legislature (and a fortiort an electorate) with a cfhang‘mg
membership, as a group of persons habitually obeyed: this simple idea is sultfad onl.y
to a monarch sufficiently long-lived for a “habit” to grow up- Even if we waive this
point, nothing which legislators do makes law unless they comply with fundament:al
accepted rules specifying the essential lawmaking procedures. This is true even 11
a system having a simple unitary constitution like the British. These fundamental
accepted rules specifying what the legislature must do to legislate are not
commands habitually obeyed, nor can they be expressed as habits of obedience to
persons. They lie at the root of a legal system, and what is most missing in the
utilitarian scheme is an analysis of what it is for a social group and its officials to
accept such rules. This notion, not that of a command as Austin claimed, is the “key

to the science of jurisprudence,” or at least one of the keys.

Again, Austin, in the case of a democracy, looked past the legislators to the
electorate as “the sovereign” (or in England as part of it). He thought that in the
United States the mass of the electors to the state and federal legislatures were the
sovereign whose commands, given by their “agents” in the legislatures, were law.
But on this footing the whole notion of the sovereign outside the law being
“habitually obeyed” by the “bulk” of the population must go: for in this case the
“bulk” obeys the bulk, that is, it obeys itself. Plainly the general acceptance of the
authority of a lawmaking procedure, irrespective of the changing individuals who
operate it from time to time, can be only distorted by an analysis in terms of mass
habitual obedience to certain persons who are by definition outside the law, just as
the cognate but much simpler phenomenon of the general social acceptance of a
rule, say of taking off the hat when entering a church, would be distorted if

represented as habitual obedience by the mass to specific persons.

Other eritics dimly sensed a further and more important defect in the command
theory, yet blurred the edge of an important criticism by assuming that the defect
was due to the failure to insist upon some important connection between law and
morals. This more radical defect is as follows. The picture that the command theory
draws of life under law is essentially a simple relationship of the commander to the
commanded, of superior to inferior, of top to bottom; the relationship is vertical
between the commanders or authors of the law conceived of as essentially outside
the law and those who are commanded and subject to the law. In this picture no
glace, or only an accidental or subordinate place, is afforded for a distinction
n?g:sn types of legal rules which are in fact radically different. Some laws require
' :llct in certgm ways or to abstain from acting whether they wish to or not. The

law consists largely of rules of this sort: like commands they are simply
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“obeyed” or “disobeyed.” But other legal rules are presented to Society iy, .. .
different ways and have quite different functions. They provide facilitieg moqlhte
less elaborate for individuals to create structures of rights and dutieg foretor
conduct of life within the coercive framework of the law. Such are the ru]eg en&bﬁne
individuals to make contracts, wills, and trusts, and generally to mould their | ;
relations with others. Such rules, unlike the criminal law, are not factors desig.n?il
to obstruct wishes and choices of an antisocial sort. On the contrary, thege rule
provide facilities for the realization of wishes and choices. They do not say (hk:
commands) “do this whether you wish it or not,” but rather “if you wish t do thi
here is the way to do it.” Under these rules we exercise powers, make claimg, an(i
assert rights. These phrases mark off characteristic features of laws that confep
rights and powers; they are laws which are, so to speak, put at the disposition of
individuals in a way in which the criminal law is not. Much ingenuity has gone inty
the task of “reducing” laws of this second sort to some complex variant of laws of
the first sort. The effort to show that laws conferring rights are “really” only
conditional stipulations of sanctions to be exacted from the person ultimately under
a legal duty characterizes much of [Hans] Kelsen’s work. Yet to urge this is really
Just to exhibit dogmatic determination to suppress one aspect of the legal system in
order to maintain the theory that the stipulation of a sanection, like Austin’s
command, represents the quintessence of law. One might as well urge that the rules
of baseball were “really” only complex conditional directions to the scorer and that
this showed their real or “essential” nature. . . .

[Clontinental critics of the Utilitarians, always alive to the complexity of the
notion of a subjective right, insisted that the command theory gave it no place.
[Axel] Hégerstrom insisted that if laws were merely commands the notion of an
individual’s right was really inexplicable, for commands are, as he said, something
which we either obey or we do not obey; they do not confer rights. But he, too,
concluded that moral, or, as he put it, common-sense, notions of justice must
therefore be necessarily involved in the analysis of any legal structure elaborate
enough to confer rights.

Yet, surely these arguments are confused. Rules that confer rights, though
distinet from commands, need not be moral rules or coincide with them. Rights
after all, exist under the rules of ceremonies, games, and in many other spheres
regulated by rules which are irrelevant to the question of justice or what the law
ought to be. Nor need rules which confer rights be just or morally good rules. T}}e
rights of a master over his slaves show us that. “Their merit or demerit,” as Aus%”
termed it, depends on how rights are distributed in society and over whom or ¥ ae
they are exercised. These critics indeed revealed the inadequacy of the Slmpnt
notions of command and habit for the analysis of law; at many points it is apl?aree
that the social acceptance of a rule or standard of authority (even if it is motiva "
only by fear or superstition or rests on inertia) must be brought into the an
and cannot itself be reduced to the two simple terms. Yet nothing in this ShO‘We its”
utilitarian insistence on the distinction between the existence of law and its ‘™
to be wrong.
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I1I.

I now turn to a distinctively American criticism of the separation of the 12}W 1';h'at
is from the law that ought to be. It emerged from the critical study of the Jud'mIal
process with which American jurisprudence has been on the whole s0 peneficially
occupied. The most skeptical of these critics — the loosely named «Realists” of the
1930's — perhaps too naively accepted the conceptual framework of the nat.;ural
sciences as adequate for the characterization of law and for the analysis of
rule-guided action of which a living system of law at least partly consists. But they
opened men’s eyes to what actually goes on when courts decide cases, and. the
contrast they drew between the actual facts of judicial decision and the traditional
terminology for desecribing it as if it were a wholly logical operation was usually
illuminating; for in spite of some exaggeration the “Realists” made us acutel.y
conscious of one cardinal feature of human language and human thought, emphasis
on which is vital not only for the understanding of law but in areas of philosophy far
beyond the confines of jurisprudence. The insight of this school may be presented
in the following example. A legal rule forbids you to take a vehicle into the public
park. Plainly this forbids an automobile, but what about bicycles, roller skates, toy
automobiles? What about airplanes? Are these, as we say, to be called “vehicles” for
the purpose of the rule or not? If we are to communicate with each other at all, and
if, as in the most elementary form of law, we are to express our intentions that a
certain type of behavior be regulated by rules, then the general words we use — like

«yehicle” in the case I consider — must have some standard instance in which no
doubts are felt about its application. There must be a core of settled meaning, but
there will be, as well, a penumbra of debatable cases in which words are neither
obviously applicable nor obviously ruled out. These cases will each have some
features in common with the standard case; they will lack others or be accompanied
by features not present in the standard case. Human invention and natural
processes continually throw up such variants on the familiar, and if we are to say
that these ranges of facts do or do not fall under existing rules, then the classifier
must make a decision which is not dictated to him, for the facts and phenomena to
which we fit our words and apply our rules are as it were dumb. The toy automobile
cannot speak up and say, “I am a vehicle for the purpose of this legal rule,” nor can
the roller skates chorus, “We are not a vehicle.” Fact situations do not await us
neatly }abeled, creased, and folded, nor is thejr legal .classiﬁcation written on them
to be simply rea(.i ?ff by the ,]ufige. Instead, in applying legal rules, someone must
ta'ke the responsibility of deciding that words do or do not cover some case in hand
with all the practical consequences involved in this decision.

We may call the problems which arise outside the hard core of standard instances
or settled meaning “problems of the penumbra”; they are always with us whether
in relation to such trivial things as the regulation of the use of the public park or in
relation to the multidimensional generalities of a constitution. If ‘a penumbra of
uncertainty must surround all legal rules, then their application to specific cases in
the pepumbral area cannot be a matter of logical deduction, and so deductive
reasoning, which for generations has been cherished as the very perfection of
S}‘l‘;‘ll:i‘g ;‘eﬁilsoni'ng,. cannot serve as a model for what judges, or indeed anyone
live b do(;n bpngmg partlcu}ar cases unde.r general rules. In this area men cannoi’:

y deduction alone. And it follows that if legal arguments and legal decisions of
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nal, their rationality mg‘st lie ir,l’ something o,
So if it is rational or “sound” to argue ang ¢

decide that for the purposes of this rule an ai.rplane is r;otizge‘};;ft, 11::11; iigument
must be sound or rational without being logically conclusIve. en thyt

) cs o e
makes such decisions correct or at least better than alte.r.natlve dec1.s1ons. Agaln, it
:ch makes a decision sound in such cases

seems true to say that the criterion which ma ) " :
some concept of what the law ought to be; it 1s €asy to shdesfr (;lm that into saying
that it must be a moral judgment about what Jaw ought to be. S0 here we touch upop

a point of necessary “intersection between law and morals” Whlc.h. der.non’strates the
falsity or, at any rate, the misleading character of the Utilitarians’ emphat,
insistence on the separation of law as it is and ought to .be. Surely, Bentham anq
Austin could only have written as they did because they misunderstood or neglected
this aspect of the judicial process, because they ignored the problems of the
penumbra.

The misconception of the judicial process which ignores the problems of the
penumbra and which views the process as consisting pre-eminently in deductive
reasoning is often stigmatized as the error of “formalism” or “literalism.” My
question now is, how and to what extent does the demonstration of this error show
the utilitarian distinction to be wrong or misleading? Here there are many issues
which have been confused, but I can only disentangle some. The charge of formalism
has been leveled both at the “positivist” legal theorist and at the courts, but of
course it must be a very different charge in each case. Leveled at the legal theorist,
the charge means that he has made a theoretical mistake about the character of
legal decision; he has thought of the reasoning involved as consisting in deduction
from premises in which the judges’ practical choices or decisions play no part. It
would be easy to show that Austin was guiltless of this error; only an entire
misconception of what analytical jurisprudence is and why he thought it important
has led to the view that he, or any other analyst, believed that the law was a closed
logical system in which judges deduced their decisions from premises. On the
contrary, he was very much alive to the character of language, to its vagueness or
open character; he thought that in the penumbral situation judges must necessarily
legislate, and, in accents that sometimes recall those of the late Judge Jerome
FI.'ank, he b.erated the common-law judges fo.r legislating feebly and timidly and for
blm.d!y relying on real or fancied analogles with past cases instead of adapting their
de.c.1s10ns to Fhe‘ growing ngeds of society as revealed by the moral standard of
utility. The villains of this piece, responsible for the conception of the judge as an
automaton, are not the Utilitarian thinkers. The responsibility, if it is to be laid at
e b s e Bhlaonean, . n anler s
and Blackstone's “childish fiction” (25 Auotin tr 1, the Separation of povers

p ” In termed it) that judges only “find,
never “make,” law.

penumbral questions are to be r'atio
than a logical relation to premises.

But we are concerned with “formalism” as g vj - ; .
What precisely is it for a judge to commit this erro:-:lii Sg g 2&]:1;1 sﬁstl,),u“tagi(ﬁi%if”
a “slot maghine”? Curiously enough the literature which is full ?ﬁl, denunciation
of these vices never makes this clear in concrete termg: i S de er;] g
descriptions which cannot mean what they appear to Sa,-lﬁ;s ea 'v:lrethai; . e
formalist error courts make an excessive use of logic, take ayéhlin;ts i; dryzlly Jogical
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ﬁ;ﬁ; (;’;e;n:lgi gneer):::eljswe use of fmalytical methods. But just how in being a
piiapasiii givi - ake an excessive use of logic? It is clear that .the essence
values and consequence m(e ger;]eiral .te.rm an interpretation which is blind to social
disliked by critics) But? O_rv(\ir ch is in some otber way stupid or perhaps rperely
neither the stupid .nor : (t>g11§ oes.not prescr?be interpretation of terms; it dictates

o Frraothekicalt intelligent interpretation of any expression. Logic only tells
you hypothetically that if you give a certain term a certain interpretation then a
?ertam 001101118109 fqll.ows. Logic is silent on how to classify particulars — and this
is the peart of a judicial decision. So this reference to logic and to logical extremes
is a misnomer for something else, which must be this. A judge has to apply 2 rule
to a concrete‘ case — perhaps the rule that one may not take a stolen “vehicle”
across state lines, and in this case an airplane has been taken. He either does not
see or pr.etends not to see that the general terms of this rule are susceptible of
dlfferen.t interpretations and that he has a choice left open uncontrolled by linguistic
conventions. He ignores, or is blind to, the fact that he is in the area of the
penumbra and is not dealing with a standard case. Instead of choosing in the light
of social aims, the judge fixes the meaning in a different way. He either takes the
meaning that the word most obviously suggests in its ordinary nonlegal context to
ordinary men, or one which the word has been givén in some other legal context, or,
still worse, he thinks of a standard case and then arbitrarily identifies certain
features in it — for example, in the case of a vehicle, (1) normally used on land, (2)
capable of carrying a human person, (3) capable of being self-propelled — and
treats these three as always necessary and always sufficient conditions for the use
in all contexts of the word “vehicle,” irrespective of the social consequences of giving
it this interpretation. This choice, not “logic,” would force the judge to include a toy
motor car (if electrically propelled) and to exclude bicycles and the airplane. In all
this there is possibly great stupidity but no more “logic,” and no less, than in cases
in which the interpretation given to a general term and the consequent application

of some general rule to a particular case 18 consciously controlled by some identified
social aim. .

Decisions made in a fashion as blind as this would scarcely deserve the name of
decisions; we might as well toss a penny in applying a rule of law. But it is at least
doubtful whether any judicial decisions (even in England) have been quite as
automatic as this. Rather, either the interpretations stigmatized as antomatic have
resulted from the conviction that it is fairer in a criminal statute to take a meaning
which would jump to the mind of the ordinary man at the cost even of defeating
other values, and this itself is a social policy (though pos?bly a bad one); o much
more frequently, what is stigmatized as “mechaqlcal . and “automatic” is a
determined choice made indeed in the light of 2 social aim but of a conservative
social aim. Certainly many of the Supreme Court decisions at the turn of the

century which have been 80 stigmatized represent clear choices in the penumbral
area to give effect to a policy of a conservative type. . . .

But how does the wrongness of deciding cases in an automatic and mechanical
way and the rightness of deciding cases by reference to social purposes show thgt
the utilitarian insistence on the distinction between what the law is and what it

ought to be is wrong? I take it that no one who wished to use these vices of

formalism as proof that the distinetion between what is and what ought to be is



