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The notion of culture is everywhere invok
Culture can mean so many things: collective j
civilization, arts and letters, lifestyle, mass-p
at first glance, appears easier to grasp if considered in oppocit: —
the articulated rules and rights set forth in constitutions, gtzzzizznjzgii?iggeinion?
the formality of dispute resolution, and the foundation of soci::ﬂ order. In most
conceptions of culture, law is occasionally a component, but, it is most often
peripheral or irrelevant. Most visions of law include culture, if they include it at all,
as the unavoidable social context of an otherwise legal question — the element of
irrationality or the basis of policy conflicts. When law and culture are thought of
together, they are conceptualized as distinct realms of action and only marginally
related to one another. For example, we tend to think of playing baseball or going
to a baseball game as cultural acts with no significant legal implications. We also
assume that a lawsuit challenging baseball’s exemption from antitrust laws is a legal
act with few cultural implications. I think both of these assumptions are profoundly
wrong, and that our understandings of the game and the lawsuit are impoverished
when we fail to account for the ways in which the game is a product of law and the
lawsuit a product of culture — how the meaning of each is bound up in the other,
and in the complex entanglement of law and culture. . . .

ed z.md virtually nowhere explained.
dentity, nation, race, corporate policy,
roduced popular artifacts, ritual. Law,

- . . What I am after is not to make sense of law and culture, but law as culture.
+ - . This conceptualization is related more generally to what many.in sociolegal
studies call a constitutive theory of law, in which law is recognized as both
“nstituting and being constituted by social relatior}s and cultural practices. In
other words, law’s power is discursive and productive as well as coercive. Law
Participates in the production of meanings within the shared semiotic system of a
“Wture, but it is also a product of that culture and the practices that reproduce it.
Constitutive theory of law rejects law’s claim to autonomy and its tendenqy toward
se!f'referentiality. .. . Whether called constitutive theory or legal consclousness,
Understanding of the mutual constructedness of local cultural practlces1 and
Arger lega] institutions provides a way of thinking about law as cultux.-e gnd culture
« W At their most radical, these theories question the common f:onchtlon tha,t’ law
Stll y €cognizably, and u,sefully, distinguishable from that which is not law.
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First, law as culture might mean emphasizing the pervasive power of law and
excluding the possibility that there is an autonomous cultural realm that could be
articulated without recourse to law. Here, culture is a colony in law’s empire. “We
live,” as Ronald Dworkin puts it, “in and by the law. It makes us what we are:

citizens and employees and doctors and spouses and people who own things” This
version of law as culture is best ex
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hence the contract terms that can be bargained for; the terms of the contract in turn
affect the ability of the parties to increase their power and possessions. “The
distribution of market power is thus only partly a function of private decisions of
market actors; to a substantial extent, it is determined by the legal definition and
allocation of property rights” Thus the realists showed that conditions and

relationships which were popularly thought to be non-legal, like class or employ-
ment, were largely determined by law.

The realist reconceptualization of law is captured in their view of the employer-
employee relationship, a relationship they saw not as defined by two autonomous
agents, whose actions were dictated by culture, but as a relationship determined by
legal coercion. Law, by creating owners, also transforms non-owners into laborers,
who need certain possessions to survive. As Robert Hale puts it:

Unless, then, the non-owner can produce his own food, the law compels him
to starve if he has no wages, and compels him to go without wages unless
he obeys the behests of some employer. It is the law that coerces him into
wage-work under penalty of starvation — unless he can produce food. . . .
[Blut in every settled country there is a law which forbids him to cultivate
any particular piece of ground unless he happens to be an owner. Where we
still tend to think of law as guiding employment relationships only at the
margins, putting a floor on wages, a ceiling on hours, or governing the rules
of a strike, the realists saw law as creating both employers and employees,
and structuring that relationship in its most mundane and intimate aspects.

As the realists revealed, law reaches into our lives in its absence as much as in
its presence. Affirmative laws create the rights of property owners. But the absence
of law also creates rights of a sort. In the employment context, the absence of a
federal law prohibiting employers from discriminating against people on the basis
of sexual orientation means that where no local or state law dictates otherwise, law
affirmatively gives employers permission to discriminate openly against gay,
lesbian, or transgendered employees, by refusing to grant such employees a
remedy for discrimination.

Duncan Kennedy, who, as a critical legal scholar, can be seen as taking up where
the realist project left off, contends that the pervasive fhstrlbutlonal effects of law
are not just felt in economic relations, but in all relatlt?ns of power. The relative
power of men and women or blacks and whites is primarily constituted not through
culture, but through law. For example, according to Kennedy, the historical legality
of marital rape and battery as well as their current under-enforcement are part of
the legal background rules that define the possibilities (?f male behavior, and I.lence
structure the relations between men and women, even in the context of nonviolent

relationshjps.

Since we can imagine a legal program that W9u}d radically reducg the incidence
of rape, the impact of rape on the relative bargaining power of nonviolent men and
Women is a function of the legal system.

This is only the beginning of the story. The relative ba.rgainipg power of men and
Women Whenythey c;glnril!ron% one another from genderefl positions is affected by
Undreds of discrete legal rules. For example, the following legal choices structure
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of cultural regulation that functioned independently of law. Either way, law is a
colony in culture’s empire, and sometimes a rather powerless one.

For example, on most roads there is a legal speed limit; there are formal lav.vs,
usually enacted by state legislatures, that set the posted maximum speed. Despite
the existence of formal law, it is culture that actually determines the “legal” speed
limit. The speed limit that is enforced, by the police and in traffic court, and hence
operates as.the de facto “legal” speed limit, is the limit set by the econventions of
drivers — conventions which vary depending on the stretch of road, the time of day,
the prevailing conditions, or the habits of a particular city or geographic region.
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. stice system, has collected evidence suggesting that there is a consistent and
oss disparity between the rate at which blacks and whites are subject to
retextual stops. For example, a review conducted in the early 1990s of more than
one thousand traffic stops on one stretch of interstate highway in Florida “found
that while about 5 percent of drivers on that highway were dark-skinned, nearly 70
percent of those stopped were black or Hispanic.” On Interstate 95 in Maryland,
petween 1995 and 1997, 29% of the drivers stopped and 70% of those searched were
plack, although African-American drivers made up only 17.5% of the traffic on that
road. The statistical disparity is striking and consistent with studies done in other
states.

A cultural practice of targeting minority drivers persists in spite of the posted
speed limit or other formal traffic laws and, more seriously, in spite of the Equal
Protection Clause’s guarantee that the Fourth Amendment’s promise of freedom
from unreasonable searches and seizures applies equally regardless of race. In an
interesting and ironic twist, the law has made it nearly impossible to use a
constitutional challenge to halt this cultural practice — another, more sinister
version of law acquiescing to culture. In 1996, in Whren v United States,'® the
Supreme Court held that as long as there is an observed traffic violation, no matter
how minor, a stop is reasonable under the Fourth Amendment, even if the traffic
violation is pretextual and not ultimately enforced. Because driving is so minutely
regulated and technical traffic violations so common, Whren essentially allows
officers to make stops for any motive. Moreover, the Court explicitly rejected the
argument “that the constitutional reasonableness of traffic stops depends on the
actual motivations of the individual officers involved.” As Cole points out, Whren
“allows officers who have no more basis for suspicion than the color of a driver’s skin
to make a constitutional stop.” Harris takes the point further, contending that
Whren not only approves such stops but implicitly approves the actual practice of
using such stops disproportionately against African Americans and Hispanics.
Hence the law here aids in the triumph of culture by providing some protection for
a cultural practice that is otherwise potentially illegal.

If law is culture, then all interpretations of law are cultural interpretations. While
this is widely accepted in theory, it is rarely admitted in practice; given the
insularity of much legal analysis, it is therefore useful to make a cultural
interpretation of law more explicit. I suggest a cultural interpretation of law that
incorporates the third, synthetic view of law as culture elaborated above, and that
i sympathetic to semiotic and ethnographic approaches. This interpretation
employs “thick description” to give 2 complex account 9f the slippage between the
Production and the reception of law and legal meanings, of the ways in which
specific cultural practices or identities coincide or collide with specific legal rules or
conventions, thereby altering the meanings of both. In the slippage between a law’s
alms and effects, you often see this collision of cultural and legal meanings.

To understand law as culture synthetically and .dynamically — Io nokndwledgs
that institutionally legal actors participate in creating culturally specific meanings

\
13
Whren v. United States, 517 U.S. 806 (1996).
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cultural consequence and unintended effect of
increase in the symbolic power of guns.

Next, there is a whole category of sources that would be of secondary interest to
an inquiry into the production of legal meaning surrounding the Columbine
shootings: laws governing school funding, zoning, the distribution of mental health
care, or law enforcement. A cultural interpretation of law would take up any or all
of these laws and attempt to make sense of them as law, and also as metaphor and
symbol, understanding them as part of a larger set of social discourses of which they
are an inextricable part. In other words, at the level of production, a cultural
interpretation of law would try to account for the legal constructions that animate,
and are animated by, the social practices at issue.

The legal discourse relevant to unpacking the significance of the Columbine
shootings is bound up with the meanings of a number of cultural conventions and
Practices that would also be the object of a cultural interpretation of law. An
ethnographic inquiry might focus on the relevant details of Goth subculture; the
rituals of Colorado suburban life; militias; and the hierarchies of social cliques at
Columbine High School. Alternatively, one might look at the extensive recent
literature on youth culture more generally to help make sense of thg event. While
Iadvocate the use of ethnography and semiotics to examine the social discourses
that might give cultural meaning to these shootmgs,' one could also use thfa
methodologies of literature, history, psychology, or sociology to get a thicker, if

different, description.
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popular culture functioning as a benign
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- ¢ the interaction of legal and cultural meaning in the
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dvocates has influenced our notion o : oin W
;ofnted out that when gun advocates are taken seriously, gun ownership is invested
with constitutional authority, and hence constitutional meaning. . . . The gun owner

becomes an ideal, and an ideal which is constitutional. Her deﬁan,ce deﬁ.ne.s us. Even
if their legal claim ultimately fails, in other words, the NRA’s depiction of our
nature, and of what it means to be an American, remains, with respect to guns and
gun ownership, the only constitutional story being told. One implication of this
argument is that the greatest obstacle to gun control legislation may not be politics
or the Constitution, but the cultural power of guns.

From this perspective, there will be double-slippage between law and culture:
first, between the aims of the current legislative initiatives directed at popular
culture, and their significance among consumers of movies and video games; second,
between vi?tually any form of gun control that might pass Congress, and the
cultural saliency of guns and gun ownership. The inevitability of slippage is not a
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