NEGLIGENCE AND DUTY OF CARE

The Law of Tort:

· A tort means civil wrong for which the (normal) remedy is an action for damages

· Conflicting interests/ Private disputes

· Actionable per se

· Actionable on proof of damage

· Remedies include Damages and Injunction

The tort of negligence give rights to persons who have suffered damage to themselves or their property as against a party who has failed to take reasonable care, where that person owes them a duty of care. To succeed in a negligence action, the plaintiff must prove that the defendant owed him a duty of care; that the defendant breached that duty and that the plaintiff suffered loss or damage as a result of the breach.

4 Essential Elements of Tort:

(a)
Duty of Care

(b)
Breach of that Duty

(c)
Consequential Damage

(d)
Legal Nexus

(a)     Duty of Care

The plaintiff must be able to show that he or she is someone who, in the circumstances, the defendant should have had in mind when embarking on the course of conduct which led to the alleged damage. A duty of care is owed to any person who we can reasonably foresee will be injured by our acts or omissions. Such persons are known in law as our 'neighbours'. The neighbour principle was established in the following key case:

Donoghue v. Stevenson (1932) AC
In this case, Mrs. Donoghue and a friend stopped for refreshment at a cafe one hot afternoon. The friend bought some ginger beer manufactured by the defendant. This was supplied in opaque bottles which were opened at the table. Having consumed a glassful, Mrs Donoghue tipped the bottle to make sure nothing was left and found the decomposing remains of a snail. She consequently became ill with gastro-enteritis and sued the defendant in negligence. The defendant argued that they were not liable as there was no contract between them and the plaintiff; however, the House of Lords held that the defendant had prepared the product in such a way as to show that he intended it to reach the ultimate consumer in the form which it left him. He could reasonably foresee that somebody other than the original purchaser might consume the product, and the defendant owed Mrs Donoghue a duty of care.

In this case, Atkin J formulated the test for establishing whether a duty of care exists. Under the 'neighbour principle', Atkin J said: "you must take reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to injure your neighbour". One's 'neighbour' was defined as 'all persons who are so closely and directly affected by my act that I ought reasonably to have had them in contemplation as being so affected when I am directing my mind to the acts or omissions which are called into question'. The test is objective (the reasonable man test) and not subjective and the effect of its application is that a person is not liable for every injury which results from his carelessness.

In King v. Phillips (1952), the defendant carelessly drove his car over a boy's bicycle. The boy, who was not on his bicycle at the time, screamed. The plaintiff, his mother, on hearing the scream, looked out the window and saw the mangled bicycle, but not her son. As a result, she suffered a severe shock and became ill. She sued the defendant for negligence. It was held that the defendant could only reasonably foresee that his carelessness would affect other road users, and not persons in houses. The defendant was held not liable to the plaintiff, since he did not owe her a duty of care.

(b) Breach of Duty:

The test is objective (the reasonable man test) and not subjective and the effect of its application is that a person is not liable for every injury which results from his carelessness. The court asks – what would the reasonable man or woman have done?

Regard is had to:

1. the probability of the accident

2. the gravity of the threatened injury

3. the social utility of the Defendant’s conduct

4. the cost of eliminating the risk

In Vaughan v Menlove (1837) 132 ER 490 (CP), the defendant built a haystack near the boundary of his land which bordered the plaintiff's land. The defendant's haystack had been built with a precautionary "chimney" to prevent the hay from spontaneously igniting, but it ignited anyway. He had been warned several times over a period of five weeks that the manner in which he built the hay rick was dangerous, but he said "he would chance it." Consequently, the hay ignited and spread to the plaintiff's land, burning down two of the plaintiff's cottages.

The court indicated that the "man of ordinary prudence" standard was supported by a similar duty of care applied in cases of bailment in which liability was imposed only for negligence relative to that standard. The court also viewed the "reasonable man" standard as supported by the long-settled principle that persons must use their property so as not to harm that of others. Finally, the court held that the question of whether the defendant was liable because of negligence in violation of the reasonable person standard was a proper question for the jury ("The care taken by a prudent man has always been the rule laid down; and as to the supposed difficulty of applying it, a jury has always been able to say, whether, taking that rule as their guide, there has been negligence....").

(c) Damage/Loss:

Damage is essential to liability in negligence, and the law has been shaped by many considerations. In the first place, it has to be shown that the damage complained of was caused by the defendant’s carelessness, namely the damage is consequential.

(d) Causation:

Burnett v Chelsea & Kensington Hospital Management Committee [1968] 1 All ER 
3 men attended at the A&E dept of the hospital run by the defendants but the casualty officer, Dr Banerjee, did not see them, advising that they should go home and call their own doctors. One of the men died some hours later. The post mortem showed aresenic poisoning which was a rare cause of death. It was held, that on the 'but for' test, even if the deceased had been examined and admitted for treatment, there was little or no chance that the only effective antidote would have been administered to him in time. Although the hospital had been negligent, because it was more likely than not that he would have died anyway, the negligence was not the cause of death

‘But for test’ is a question of whether the harm have occurred but for the defendant’s negligent act/omission.

Prosser & Keaton – The Defendant’s conduct is the legal cause of the event if it was a material element and substantial factor in bringing it about.

Damage (remoteness)

The Wagonmound (No. 1) [1961] Appeals Cases 388 

Overseas Tankship had a ship, the Wagon Mound, docked in Sydney Harbour in October 1951. The crew had carelessly allowed furnace oil (also referred to as Bunker oil) to leak from their ship. The oil drifted under a wharf thickly coating the water and the shore where other ships were being repaired. Hot metal produced by welders using oxyacetylene torches on the respondent's timber wharf Mort’s Dock fell on floating cotton waste which ignited the oil on the water. The wharf and ships moored there sustained substantial fire damage. In an action by Mort's Dock for damages for negligence it was found as a fact that the defendants did not know and could not reasonably have been expected to know that the oil was capable of being set alight when spread on water. The dock owners knew the oil was there, and continued to use welders.

The Privy Council found in favour of the defendant, agreeing with the expert witness who provided evidence that one, in spite of being the furnace oil being flammable by "raison d'etre", could reasonably expect it to not burn on water. The leading case on proximate cause was Re Polemis, which required that the harm be the direct result of the conduct regardless of how remote. As this case was binding in Australia, its rule was followed by the Supreme Court of NSW, and the defendant appealed to the Privy Council. The Board indicated Morts would probably have been successful if they had claimed damages for direct damage by the oil to the slipway but this was minor and not part of the damages claimed (although success on this count may have saved Morts Dock and Engineering the costs of all the litigation for both parties across all three levels of court). Viscount Simonds, in his delivery for the Privy Council, said that the Counsel for Morts had discredited their own position by arguing that it couldn't have been bunkering oil because it wouldn't burn on water. The Privy Council's advice soundly disapproved the rule established in Re Polemis, as being "out of the current of contemporary thought" and held that to find a party liable for negligence the damage must be reasonably foreseeable. The council found that even though the crew were careless and breached their duty of care, the resulting extensive damage by fire was not foreseeable by a reasonable person, although the minor damage of oil on metal on the slipway would have been foreseeable. 
Viscount Simonds presented a unanimous delivery for the Council and said: 
“It is, no doubt, proper when considering tortious liability for negligence to analyse its elements and to say that the plaintiff must prove a duty owed to him by the defendant, a breach of that duty by the defendant, and consequent damage. But there can be no liability until the damage has been done. It is not the act but the consequences on which tortious liability is founded. ... Who knows or can be assumed to know all the processes of nature? But if it would be wrong that a man should be held liable for damage unpredictable by a reasonable man because it was "direct" or "natural," equally it would be wrong that he should escape liability, however "indirect" the damage, if he foresaw or could reasonably foresee the intervening events which led to its being done.”

“It is a principle of civil liability, subject only to qualifications which have no present relevance, that a man must be considered to be responsible for the probable consequences of his act. To demand more of him is too harsh a rule, to demand less is to ignore that civilised order requires the observance of a minimum standard of behaviour.”
Therefore, an individual is not liable for all of the natural and direct consequences of their actions; only responsible for those damages that are reasonably foreseeable. Despite an individual causing an incident factually, the fact that the ultimate harm is so far removed and not reasonably foreseeable means legally the individual will not be held responsible.

Defences to Negligence:

1. Contributory Negligence

In many incidents where loss occurs, both parties may have, by their negligence, contributed to the loss. At common law, it was generally the case that if the plaintiff was to blame at all for the accident he would receive no damages. Since 1961, by virtue of the Civil Liability Act 1961, where a person suffers loss partly as a result of their own fault, and partly due to the fault of another, the damages recoverable will be reduced according to the share of the responsibility. S.34 of the Act provides that where it is not possible to establish different degrees of fault, the liability will be apportioned equally.

In Froom v. Butcher [1975] 3 All ER 520, Denning J. extended the definition of contributory negligence to two situations:

- where the plaintiff contributes to the accident; and where the plaintiff contributes to the resulting damage.

The following cases illustrate the two types of contributory negligence:

In O'Leary v. O'Connell (1968), the defendant, a motor-cyclist, knocked down the plaintiff who was walking across a road. As a result the plaintiff's leg was broken. It was held that both parties were negligent in not paying proper attention and the degree of fault was apportioned 85% to the defendant and 15% to the plaintiff.   Damages were awarded accordingly.

S.34(2)(b) of the Civil Liability Act provides that a negligent or careless failure to mitigate damage can also be deemed to be contributory negligence in respect of the amount by which such damage exceeds the damage that otherwise would have occurred. Thus, a failure to wear a seatbelt will be contributory negligence.

In Sinnot v. Quinnsworth (1984), the plaintiff was a passenger in a car owned by the defendant, and was injured in a collision with a bus. Evidence showed that the injuries would have been less serious if the plaintiff had been wearing a seat belt.   It was held that the plaintiff's damages would be reduced by 15%.

2. Novus Actus Interveniens – new intervening act

An intervening act which has the effect of breaking the chain of causation between the Defendant’s act and the injury to the Plaintiff. The actions of an independent third party.

Lambe v Camden BC 1981

The act of the Defendant resulted in serious water damage to the Plaintiff’s house and ultimately to the Plaintiff leaving the house and the house being taken over by squatters who did further damage.

“It was inconceivable the reasonable man, wielding his pick axe in the road in 1973, could be said to reasonably foresee that the puncturing of the water main would fill the Plaintiff’s house with uninvited guests in 1974”.

3. Res Ipsa Loquitur (The thing speaks for itself)

The burden of proving the tort of negligence rests on the plaintiff, however, there is a principle known as res ipsa loquitur (the thing speaks for itself) and where the principle applies, the court is prepared to lighten the plaintiff's burden of proof. The facts of a particular case may be such as to raise a presumption of negligence where there is no other obvious cause of the incident. Before the principle can apply, the following circumstances must exist:

Onus of Proof:

· the thing causing the damage must be shown to be under the control of the defendant;

· the accident which happened must be one which does not normally occur unless negligence is present

On proof of these circumstances, negligence in the defendant will be assumed and he will be liable unless he can prove that, despite the facts, reasonable care was shown.

In Byrne v. Boadle (1863), a barrel of flour fell from the window of the defendant's warehouse onto the public street and injured the plaintiff, a passer-by. The defendant was a dealer in flour but there was no evidence that the defendant or any of his employees were engaged in moving the barrel at the time. The defendant submitted that there was no evidence of negligence, however, it was held that the happening of the event was of itself evidence of negligence and the defendant was obliged to show that he had not broken his duty of care.

In O'Loughlin v. Kearney (1939), the defendant had a trailer coupled to his car. It became detached and injured the plaintiff who sued for negligence. The court applied the principle of res ipsa loquitur and placed the burden of proof on the defendant. The cause of the detachment remained unknown and the defendant successfully proved that there was no defect in the coupling, and was held not to be negligent.

4. Inevitable accident

5. Necessity

6. Statutory authority

7. NB: Voluntary assumption of Risk – Volenti non Fit Injuria

8. Statute of Limitations Act, 1957 (As Amended)

Bars the remedy, not the right

Similar to equitable notion of Laches (Delay)

Running of time – disability, date of knowledge etc

Negligence generally – 3 years

Personal Injury – 2 years

Product Liability

Donoghue v Stevenson

Burden of proof on the consumer to prove negligence

Liability for Defective Products Act, 1991 (as amended)

· Defect then strictly liable (no need to prove negligence)

· Only prove that damage caused by the defective product

· Remedies (Damages for Personal Injuries/Damage to property > €444 excess)
Section 2(1)(1991 Act)(as amended) – ‘the producer of a defective product shall be liable in damages in tort for damage caused wholly or partly by the defect’

Defences – section 6

–
Did not put in circulation

–
Did not exist at time

–
Not in the course of a business

–
Compliance with legal requirement

–
State of the art/knowledge

–
Component part not responsible

Employers’ Liability

Duty of care - what must an employer do? what are his legal responsibilities?

–
Competent staff

–
Proper equipment

–
Safe system of work

–
Safe place of work

Professional Negligence

“Professionals” – Estate Agents, Auctioneers, Doctors, Dentists, Solicitors, Barristers, Accountant…Those who hold themselves out as having special expertise must live up to that higher standard. Customary practice – if a member can show he adhered to this practice, he will usually avoid liability. Solicitors – Wall v Hegarty [1980] ILRM 124 – a solicitor must not follow instructions blindly

Vicarious Liability:

Liable in Tort for your own actions

When is a person liable for the acts of another?

parent/child, Employer/Employee, Principal/Agent, Partner/Firm

Moynihan v Moynihan[1975] IR 192 
Plf injured by tea at grandmother’s house. Grandmother asked aunt to pour, aunt left child unattended. Grandmother was held to be vicariously liable – hospitality had been completely under her control. The Court queried whether one exerted sufficient control over the acts of its employees. If yes, as was the case here, then you will be liable for their negligence. Rationale is that you failed to train them properly. 
Aurora Leasing Ltd v Colliers International Belfast Ltd (2013) HC NI
In this case Aurora Leasing brought a High Court action against the Belfast branch of Colliers International claiming it relied on a negligent valuation provided by Colliers to lend a considerable amount to a homeowner. Ultimately Aurora was successful in its claim, but that success was reduced by 20% because the court found Aurora should take some responsibility for its decision to lend. Whilst the valuation was a crucial factor in the decision to lend, it was not the sole factor and so lenders are again reminded to carry out due diligence checks on borrowers and lend wisely.
 

The decision of the court followed existing case law and the principles used by the court to arrive at its decision are consistent with those already established in the mid nineties in England and Wales. The case is significant because of the rarity of such matters reaching court in this jurisdiction – many of these cases settle before hearing.
 

Mr Campbell borrowed £1 million from Aurora Leasing Ltd and used his home in South Belfast as security for the loan. He subsequently defaulted on his repayments however and Aurora was granted a possession order. It transpired that there was so little equity in the property that Aurora could not enforce its order and take possession, so in an attempt to recoup its losses, Aurora issued proceedings against the valuer, Colliers, claiming that the valuation provided by them was grossly negligent. 
 

The property was valued by Colliers in 2008 at £4.5 million. Aurora was concerned about the property market in Northern Ireland so queried the valuation in early 2009. Colliers stated that the valuation still stood, and indeed increased it to £5 million.  Later in 2009 when Mr Campbell defaulted on his payments Aurora obtained a new valuation, and thereby learned that at a maximum the house would fetch £2.5 million. Aurora’s possession order was to the sum of £1.3 million in 2010 but could not enforce because of the negative equity situation. Aurora claimed to have relied on the 2008 valuation to lend the £1 million to Mr Campbell, with his property being the security. Aurora’s expert told the court that by May 2009 the house would have been worth £1.8 million. Collier’s expert disagreed, and told the court it is a “special property” which would have been “immune” from the fall in the market in 2008. He gave a value of £3.75 million and conceded that Colliers “might have to admit they erred” and emphasised that valuation is always a matter of opinion. 
 

Colliers raised the defence of contributory negligence. They claimed that Aurora contributed to its own misfortune by failing to carry out proper due diligence checks against Mr Campbell who had been threatened with bankruptcy and some of his businesses failed. 
 

Mr Justice Weatherup considered comparable properties and held that the correct value of the property in 2009 should have been £3 to £3.75 million. He stated that “the valuation of the property at £5 million was a significant overvaluation ... The loss to the Plaintiff in this case seems to be the amount of the loan, which is represented by the overvaluation I conclude to be the extent of £1.25 to £2 million.”  Aurora was awarded damages of over £900,000 plus costs and interest at 5%. Mr Justice Weatherup accepted Colliers’ defence of contributory negligence, and concluded the blameworthiness of the parties was 80/20, resulting in a 20% reduction on the amount of the damages awarded to Aurora.

Estate agent 'negligent' in valuing property, court hears

By John Campbell 
BBC News (5 June 2013)
An estate agency was "grossly negligent" in valuing a south Belfast mansion at £5m after the property market had peaked, a court has heard. In 2009, Aurora Leasing lent the homeowner, Paul Campbell, around £1m on the strength of the valuation. When he defaulted there was so little equity in the house that Aurora was unable to get any of its money back. Aurora is suing the Belfast office of Colliers claiming it failed to provide a proper valuation. The case in Belfast High Court centres on Terrace Hill House, a five bedroom house at Shaws Bridge in south Belfast.

Loan security 

It is owned by Mr Campbell who, in 2008, wanted to borrow money to fund a firm called Rippingham Bristow that was set up to deal in modern Irish art. He was introduced to London-based finance firm Aurora Leasing by a financial adviser and the company agreed to lend him £901,000, plus interest payments of £378,000. At that time Mr Campbell's net worth was estimated at £18m and his businesses included the now defunct sportswear brand Gaelic Gear. Aurora agreed to lend the money on the condition that Terrace Hill House would act as security. In January 2008, Colliers valued the house at £4.5m, revising that up to £5m in August 2008.
In early 2009, Aurora became concerned after seeing negative reports about the Northern Ireland property market and asked Colliers to confirm the valuation. Shortly before Aurora agreed to release the money, in May 2009, Colliers confirmed the value was still £5m, explaining that various planning consents had offset any potential fall in value.

Terrace Hill House already had a £2m mortgage with Bank of Scotland that gave it first call over the property. However Aurora's barrister, Nicholas Hanna QC, said his clients drew comfort from the £3m of equity that was still available, based on the Colliers valuation. Mr Campbell made only two payments before defaulting and when Aurora got a new valuation in December 2009, the house was worth at most £2.5m.

In October 2010, Aurora won a judgment for almost £1.3m but by then there was not enough equity in the house for them to enforce the judgement. Aurora are now seeking to recover some of that money from Colliers with Mr Hanna QC saying their valuation had been "indefensibly high."
Aurora's expert witness, the estate agent Beth Robinson, told the court that in her opinion the house was only worth £3m in January 2008 and by May 2009 would have fetched just £1.8m. She said that from Easter 2008 it was "like someone had switched the lights off" in the Northern Ireland property market. Colliers expert witness, the estate agent Gerry O'Connor, said that Terrace Hill House was a "special property" that would have been "immune" from the fall in the market in 2008.
He cited a large refurbished stable block, which he said was unique for that part of Belfast and would be "very attractive to the horsey set". However he gave a valuation of just £3.75m and said Colliers "might have to admit they erred" although he emphasised that valuation was always a matter of opinion.
Briefly outlining Colliers case, Gerry Simpson QC said he would explain how the planning consents had added significantly to the property's value and that he would also cite contributory negligence by Aurora due to their failure to do proper due diligence checks.

Bank sues agent over €33m valuation for Dublin soccer club 

by Mary Carolan, Irish Times 16th October 2013

Correct value of St Patrick’s Athletic Football Club lands was between €5m and €7m, bank says. A bank is suing estate agents Jones Lang Lasalle (JLL) for some €17 million in damages over alleged “grossly” overvaluing St Patrick’s Athletic Football Club lands at Inchicore, Dublin, in October 2007 at €33 million, or up to €45 million if the lands were zoned residential and commercial. Investec Bank claims the correct value of the lands in October 2007 was between €5 million and €7 million but, based on the Jones Lang LaSalle valuation of €33 million, it made loans, secured on the lands, of some €18 million to a company of property developer Garrett Kelleher with a view to developing the site. Three years later, in October 2010, Des Lennon of JLL put a rough estimated value on the same lands, whose zoning had not been altered in the interim, at less than €1 million, the bank claims.


‘Material flaws’
The bank claims it was later advised that JLL had in October 2007 “grossly overvalued” the lands and there were “material flaws” in the methodology adopted by the firm in carrying out that valuation. It would not have loaned the €18 million had JLL exercised due skill and care, the bank alleges. It claims JLL is liable to it for potentially more than €17 million in circumstances where neither Mr Kelleher, who had provided guarantees over the loan, nor his companies are able to repay the sums. It is alleging professional negligence and breach of contract against Jones Lang LaSalle Ltd over the October 2007 valuation report concerning the club’s lands at Richmond Park, Inchicore, Dublin.

Mr. Justice Peter Kelly this week refused to fast-track the case in the Commercial Court on grounds of the bank’s delay in bringing it. Counsel for JLL, which denies the claims, opposed the case being transferred to the Commercial Court on delay grounds and it will now proceed via the ordinary High Court procedures. In its action, Investec claims the business of the football club was operated by a firm owned by another company which was 100 per cent owned by Mr Kelleher. The club occupied a 4.2-acre site at Richmond Park under various leases. 

Redevelopment plan
The bank said it understood Mr Kelleher acquired the club in 2006 with a view to redeveloping its land. His plan was to relocate the pitch within the site, providing an up-to-date stadium and leaving about 1.6 acres for mixed commercial and residential development. Mr Kelleher also apparently intended to acquire some neighbouring properties to facilitate the development, the bank said. Mr Kelleher bought the site for about €11 million with finance from an Irish bank and later approached Investec to refinance the deal, it is claimed. He sought €18 million from Investec in October 2007, of which €11 million was for refinancing and the rest for equity release to fund another project involving construction of a tower in Chicago, Illinois.

JLL had, in a March 2007 valuation for the Irish financial institution, given a €33 million market value for the site, Investec claims. It claims it then asked JLL for an up-to-date valuation in autumn 2007 and JLL had valued it at €33 million.

Negligence Summary:

The decision of Lord Atkins, in Donoghue v Stevenson [1932] AC 562, settled the principles for a very long time. The most recent re-statement, in Ireland, of the principles to be applied by a court in determining whether liability in negligence should lie, occurred in Glencar Exploration Ltd., v Mayo County Council [2002] ILRM 481.
As the Supreme Court noted in Glencar, it did not see it as desirable to establish liability in negligence for pure economic loss in the absence of a liability in contract. It noted the specific exception to this principle; where economic loss occurs due to negligent misstatement. (This principle was first established in Hedley Byrne & Co. Ltd. v Heller and Partners Ltd. [1964] AC 465).
In Glencar, the defendant local authority granted exploration rights for gold in County Mayo to the plaintiff. After the plaintiff expended a considerable sum on exploration the defendant decided not to grant any mining rights in Mayo. The court found that the defendant’s decision was unreasonable but declined to find the defendant liable to the plaintiff. (The plaintiff’s loss was money only. The plaintiff could not point to a contract or other source of entitlement whereby it could claim, other than in negligence, against the defendant. In these circumstances the chances of the plaintiff being successful were always very remote. The claim in negligence was a case of clutching at straws).
The Supreme Court went on add the somewhat redundant requirement that the court should find a liability where it is just and reasonable to do so.
See Keogh v ESB & Eircom Ltd IEHC [2005] for an example of a finding of negligence post Glencar. In Keogh, the plaintiff was electrocuted as she was talking on the telephone. The electricity supply company had sited a transformer near her house. Due to a fault in the transformer her house was made live with the consequence that she was injured. (The plaintiff herself had no knowledge or recollection of the incident in which she was injured; essentially the evidence came from her partner who witnessed the event and the plaintiff’s litigation engineer who investigated the site).

As an example of a successful claim for negligent misstatement it would be hard to find a better one, on the facts, than Walsh v Jones Lang Lasalle [2007] IEHC. The defendant auctioneers issued a brochure relating to a property in Dublin for which they were the selling agents. Unfortunately, they were inaccurate in the measurements they gave for the building. Having bought the building the defendant found it was of a smaller size than he had been led to believe and of lesser value than he had paid. (There was, of course, no basis for him making a claim in contract; there was no contract between the plaintiff and the defendant).
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