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HE RECENT INSTITUTE OF MEDICINE (I0M) REPORT

on error in medicine introduced a wide audience

to the alarming extent of morbidity and mortality

due to preventable adverse events in US hospitals.!
The publicity that surrounded the report,** particularly the
attention given to fatrogenic death rates, has stirred inter-
est among policy makers at both the state and federal
levels. Legislative action appears imminent.

Leading proposals™ promote 2 key strategies for enhane-
ing patient safety: {1} design and implementation of
“systems approaches” to reducing errors; and (2} improved
tracking of incidents involving unintended harms. Scientific
and regulatory goals are well-aligned here. Experts gener-
ally agree that both systems-oriented interventions and data
gathering are vitally important to any significant advances in
patient safety. 1!

Unfortunately, because access to compensation [or medi-
cal injury in our health care system hinges on blame and indi-
vidual provider fault, the patient safety reforms spurred by the
1OM report are on a collision course with the medical mal-
practice system. In the short term, that collision is likely to
stymie much-needed attempts to make US hospitals safer. In
the long term, it will substantially restrict the scope of public
health gains thatare achievable through error prevention efforts.

The challenge of addressing error in medicine demands
a thorough reconsideration of the legal mechanisms cur-
rently used to deal with harms in health care. In this article
we describe a “no-fault” alternative to litigation that does
not predicate compensation on proof that practitioners’ con-
duct failed to meet the standard expected in their practice
community (ie, negligence)* and argue that there is a press-
ing need to test its feasibility. We tackle traditional argu-
ments against no-fault systems, specifically concerns about
their cost and the presumption that eliminating liability will
dilute incentives to deliver high-quality care. Recent em-
pirical work suggests that a compensation model designed
around avoidable or preventable injuries, as opposed to neg-
ligent ones, would not exceed the costs of current malprac-
tice systems in the United States." Implementation of such
a model promises to promote quality by harmonizing in-
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Leading patient safety proposals promote the design and
implementation of ervor prevention strategies that target
systems used to deliver care and eschew individual blame.
They also call for candor among practitioners about the
causes and consequences of medical injury. Both goals col-
lide with fundamental tenets of the medical malpractice
system. Thus, the challenge of addressing error in medi-
cine demands a thorough reconsideration of the legal
mechanisms currently used to deal with harms in health
care. In this article, we describe an alternative to litiga-
tion that does not predicate compensation on proof of prac-
titioner fault, suggest how it might be operationalized, and
argue that there is a pressing need to test its promise. We
tackle traditional criticisms of “no-fault” compensation sys-
tems for medical injury—specifically, concerns about their
cost and the presumption that eliminating liability will
dilute incentives to deliver high-quality care. Our recent
empirical work suggests that a model designed around
avoidable or preventable injuries, as opposed to negli-
gent ones, would not exceed the costs of current malprac-
tice systems in the United States. Implementation of such
a model promises to promote quality by harmonizing in-
jury compensation with patient safety objectives, espe-
cially if it is linked to reforms that make institutions, rather
than individuals, primarily answerable for injuries.
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jury compensation with patient safety objectives, espe-
cially if it is linked to reforms that make institutions, rather
than individuals, primarily answerable for injuries.

SYSTEMS ORIENTATION
AND DATA COLLECTION

Medicine is a relative latecomer to the science of human mis-
takes, but previous work in other fields has firmly estab-
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lished their multifactorial nature *** Investigations of
major disasters such as Three Mile Island, Chernobyl, and
the Challenger space shuttle demonstrate that “latent”
errors in the design of complex systems are an important
predictor of accidents. 1647 “Active” errors made by front-
line operators often play a role, but these are typically of
secondary importance in the chain of causation.'*

Over the last decade, work has begun in translating this
seminal insight into the health care domain.'® Like indus-
trial settings, harmful incidents in health systems frequently
involve human error, but their causes and consequences can-
not be meaningfully understood by examining provider be-
havior alone.”® Hence, the tost promising patient safety ini-
tiatives seek to identify and correct latent errors,™ and to avoid
what Reason has called the “blame trap.™ For example, rather
than emphasizing culpability, fault, or disciplinary action
against physicians who read radiographs incorrectly, a so-
phisticated intervention might solicit candid input from sta{f
and patients to isolate the source of problems and then re-
engineer the reading process itself.”

Itisincreasingly recognized that a focus on individual judg-
ment may not only limit the effectiveness of error-prevention
efforts but may actually exacerbate underlying causes of error. "
One reason is that a punitive enviroitment appears to chill pro-
viders' willingness to generate information about errors.?**
Rational redesign and evaluation of processes like radio-
graphic reading procedures,” drug ordering,”*® and shift
changeovers® depend onsound data on how, when, and where
mistakes occur.® Data collection must be followed by careful
epidemiological analysis and the dissemination of both anec-
dotal and statistical insights into prevention.

A pressing policy question in the wake of the IOM re-
port is precisely how such data should be cbtained from the
field.®! The various options for reporting systems are best
classified by reference to 2 defining features: the degree of
obligation placed on prospective reporters, with the ends
of this spectrum being voluntary and mandatory reporting,
respectively; and the subsequent availability of reported data
to third parties, ranging from strictly confidential to public
information. Proposals considered in Congress to date mix
combinations of these features.>”

THE LITIGATION OBSTACLE

System-oriented approaches to reform are fundamentally at
odds with the medical malpractice system. At its core, mal-
practice law involves a set of adversarial proceedings, be-
ginning with a patient’s allegation of negligence against an
individual provider. Processes of care are relevant only in-
sofar as they may prove or disprove the defendant’s negli-
gence. Malpractice litigation induces silence and bitter-
ness. Physicians do not believe it contributes to the quality
of care®™* except perhaps when targeted at institutions such
as managed care organizations.* Hospital executives ap-
pear to share providers’ skepticism, an outlook exempli-
fied by the fact that many hospitals continue to conceive of

218 JAMA, july 11, 2001—Vol 286, No. 2 (Reprinted)

risk management and quality improvement as substan-
tively different enterprises.”

The tension between error reporting and the malprac-
tice system is more complicated and different models raise
different questions. Organized medicine opposes manda-
tory reporting initiatives, arguing that a loss of confidenti-
ality and an increase in the volume of malpractice litiga-
tion would follow.* A mandatory reporting system that made
its contents available to patients or other interested parties
would be likely to engender the distrust of those practition-
ers closest to errors and best positionted to report details of
their occurrence. Physician and hospital leaders instead sup-
port a confidential, voluntary reporting system, an ap-
proach also recommended by the IOM.!

There are doubts about whether confidentiality could
really be guaranteed in voluntary or mandatory sys-
tems, > but more importantly, confidentiality and volun-
tary reporting, whether invoked jointly or separately, raise
concerns of their own. Patient advocates fiercely oppose
both.* Patients desire access to information about injuries
they experience, especially serious and preventable ones.**
As well as facilitating consumer choice,” data on medical
mistakes may alert patients to opportunities to seek com-
pensation for their injuries.”

Each of the above arguments has merit. Patients have com-
pelling interests in knowing the facts and extent of injury they
sustain, but the desired transparency will prove illusory if
forced disclosure or publicity drives knowledge about er-
rors underground.”?* Peer review statutes arguably prevent
legal discovery of reported data,” but these laws vary widely
across states and existing case law does not resolve their ap-
plicability to reported data.** To the extent that such in-
formation is accessible, plaintiffs’ attorneys can be expected
to take advantage of it to find new cases and to decrease their
costs of discovery in existing cases. {Indeed, conscientious
attorneys in pursuit of their clients’ best interests should do
no less.) Although some of the resulting suits may be per-
fectly appropriate, the taint of malpractice would immedi-
ately mark the reporting system that fueled them, prompt-
ing providers to avoid reports wherever possible.

In short, reporting systers are vital, yet no mix of man-
datory/voluntary and public/confidential features can avoid
trading off important interests of patients against those of
providers. It is essential to recognize that this dilemma arises
fargely because reports must be made in the shadow of mal-
practice law. Thus, the need to collect error data in an en-
vironment where medical injury compensation calls for scru-
tiny of provider fault constitutes a troubling deadlock for
the patient safety movement.

In addition, the fact that physicians, through their profes-
sionalization and training, conflate negligence with moral tur-
pitude, cleaves malpractice litigation from the professional drive
to provide better quality care. When mistakes are (or may be)
the subject of litigation, physicians and institutions strive to
cloak them in confidentiality, forgoing opportunities to learn
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from the problems that lawsuits can sometimes help to illu-
minate. These behavioral responses to malpractice law are so
ingrained in medical practice that efforts to retrain physi-
cians to better understand the opportunities that a negligence-
based system provides for quality improvement are unlikely
to provide the necessary breakthrough. Although some com-
mentators continue to hold out hopes that the existing sys-
tern may adapt,” it is increasingly clear that alternative ap-
proaches to patient compensation st be seriously considered.

DEFINING THE OPTIAMMAL SYSTEM

An optimal system must address the need to prevent medi-
cal errors and efficiently compensate medical injuries once
they occur. To achieve these broad goals, several system char-
acteristics are essential. First, the program should encour-
age physicians and other health care providers to report er-
rors, especially those that cause medical injury. These data
would then be studied to understand key structural deter-
minants of common errors, as well as the risky, persistent
behavioral patterns that cause them.,

Second, the program should strive to send strong quality
improvement signals. Although most health care providers are
committed to high-quality care as a matter of medical ethics,
an effective program would buttress those impulses with finan-
cial incentives to reduce the number of errors and injuries.
Third, in rare cases, patients are harmed by physicians who
are incompetent, dangerous, or malevolent. Even a system of
compensation that is not focused on fault must have mecha-
nisms in place to deal with such practitioners, either directly
or by triaging them to appropriate disciplinary bodies.®

Fourth, the compensation program should reinforce rather
than undermine the honesty and openness of the patient-
physician relationship. Ideally, physicians would be able to
inform their patients that an injury has occurred due to medi-
cal management and that there is a possibility that the in-
jury may have been preventable. Fifth, wherever appropri-
ate, patients should be compensated in a manner that is
speedy, equitable, affordable, and predictable. A no-fault sys-
tem of compensation based on enterprise liability would be
well positioned to accomplish each of these 5 key goals.

THE NO-FAULT APPROACH

Compensation programs that do not rely on negligence de-
terminations are populatly referred to as “no-fault” sys-
tems.* In fault-based models, such as tort or the adminis-
trative system proposed by the American Medical Association
in the Iate 1980s,* the claimant must prove 4 elements: duty,
injury, causation, and negligence. No-fault systems elimi-
nate the requirement of proving negligence. The workers’
compensation schemes in operation in all states are a promi-
nent example of the no-fault model. A number of states also
have no-fault components embedded in their schemes for
compensating automobile injury. Although claimants in these
schemes must prove that they have sustained an infury that
was caused by an accident in the workplace or on the road
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(where it is generally assumed that a third party has a duty
of care to them), it is not necessary to show that the third
party acted in a negligent fashion.

No-fault compensation systems are not completely un-
known to medicine—several are in operation internation-
ally.”® Collectively, Denmark, Sweden, Finland, and New
Zealand have accumulated nearly 80 years of experience in
operating administrative schemes that replace medical mal-
practice litigation.>> Aspects of the design of these sys-
tems can help inform the kind of no-fault compensation
model that might be implemented in the United States.

The health care systems in these countries differ signifi-
cantly from that in the United States, with a heavier reli-
ance on public payment and provision of services. Mecha-
nisms for funding their compensation systems also differ from
the physician premium that is characteristic of malpractice
systems. For example, New Zealand's scheme draws from
general taxation revenue while Sweden’s draws on premi-
ums charged to regional councils and physicians. Nonethe-
less, core design features of these administrative schemes,
such as compensation criteria, could be gralted onto exist-
ing arrangements among physicians, hospitals, and insur-
ers in the United States. The simplest no-fault model would
medify the “distribution” rules for compensation funds, with-
out disrupting existing financing structures. However, elimi-
nation of negligence criteria would almost certainly signal
a diminished role for attorneys in claims and pose a signifi-
cant political obstacle to implementation.

Among the international models, the Swedish approach
is perhaps the most attractive. Patients who believe they have
been injured as a result of medical care in Sweden are en-
couraged to apply for compensation using forms available
inall clinics and hospitals.”® Physicians and other health care
personuel are actively involved in approximately 60% to 80%
of claims, alerting patients to the possibility that a medical
injury has occurred, referring the patient to a social worker
for assistance, even helping patients to lodge claims®—the
sort of assistance US physicians often provide to their work-
ers’ compensation patients. Physicians in Sweden appear to
regard the facilitation of medical injury claims as a natural
extension of their therapeutic responsibility to safeguard pa-
tients’ best interests.'?

Once a claim is made, the treating physician prepares and
files a written report about the injury. An adjuster makes
an initial determination of eligibility and then forwards the
case for final determination to 1 or more specialists who are
retained by the scheme to help judge compensability. The
process is relatively fast, with the average claim taking 6
months from initiation to final determination.”> Approxi-
mately 40% of claims receive compensation.* Patients who
are dissatisfied with the outcome may pursue a 2-step ap-
peals process consisting of review of the determination by
a claims panel followed by an arbitration procedure.

The key element of the compensation criteria in the Swed-
ish model is the concept of avoidability. System designers
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recognized that compensating all injuries arising from medi-
cal care would be prohibitively expensive.” Thus, only a sub-
set of medical injuries are eligible for compensation. We have
described the test in detail elsewhere. In essence, adjudi-
cators ask whether (1) an injury resulted from treatment,
(2) the treatment in question was medically justified, and
{3) the outcome was unavoidable. If the answer to the first
query is “ves,” and the answer to either the second or third
queries is “no,” the claimant receives compensation.

Successful claims are paid in a uniform manner using a fixed
benefits schedule and include compensation for both eco-
nomicand noneconomic (pain and suffering) losses. But before
patients are eligible for compensation, they must have spent
at least 10 days in the hospital or endured more than 30 sick
days."” This “disability threshold” eliminates the minor claims
that would not require significant compensation, but would,
if processed, add considerably to administrative expenses.

Were such a scheme to be tested in the United States, its
operation could be linked to vigorous efforts to analyze the
claims data. Errors uncovered in the compensation inquiry—
the number of which would likely dwarf those obtained un-
der current fledgling reporting systems—could be subjected
to root cause analysis, with primary responsibility for such
analysis falling on the institution where the error occurred.
Results would then be transmiited to a central agency, likely
state based, that would monitor the analytical work, catego-
tize errors and causative factors, and disseminate a redacted
form of the data. Subject to strict confidentiality rules, a more
detailed version of the database on avoidable errors and their
causes would be available for both institution- and state-run
prevention initiatives. Thus, the end point of the no-fault
approach to data gathering, analysis, and publication closely
resembles the one envisioned by the IOM report under
mandatory and voluntary reporting.!

THE FRESH CASE FOR NO-FAULT

In comparisons with medical malpractice, the capacity of no-
fault systems to compensate injured patients is usually touted
as their major strength.* Expectations about this capacity are
not purely speculative: recent studies of the 2 small schemes
for no-fault compensation of birth-related neurological inju-
ties currently in operation in the United States indicate fairly
solid performance on compensation, as well as reductions in
administrative costs.®* The 2 chief criticisms traditionally lev-
eled against no-fault are that (1) the costs of achieving effec-
tive compensation are prohibitive, ¥ and (2) removal of fault-
based determinations will have a deleterious impact on
deterrence goals.”® Recent empirical findings and new patient
safety imperatives debunk the rationale for both criticisms.

Affordability Through Flexibility

By combining data on the incidence and types of adverse
events in Colorado and Utah in 1992 with estimates of the
losses stemming from those adverse events, we have previ-
ously calculated the costs of 3 different compensation mod-

220 JAMA, July 11, 2001—Vol 286, Ne. 2 (Reprinted)

els: one that would compensate all medical injuries; one ex-
tending payment only to medical injuries attributable to
negligence; and one that compensated injury according to
Swedish avoidability criteria."*® The calculations use a com-
pensation package with standard components for each in-
jury, including lost income, household production, health
care costs, and compensation for pain and suffering asso-
ciated with the medical injury. Qur estimation methods are
described in detail elsewhere.120

The TABLE summarizes our results, The upper half of the
Table shows that relative to programs that would compen-
sate all adverse events or negligent events respectively, a pro-
gram that applied Swedish avoidability criteria to all claims
(regardless of severity) and awarded a generous compen-
sation package would be expected to occupy intermediate
ground both in terms of the number of compensable inju-
ries and system costs. Such a programm would make 67% maore
injuries eligible for compensation in Utah than the tort sys-
tem, and 95% more in Colorado. However, the expendi-
tures required to compensate this larger set of injuries would
also increase costs by approximately 50% in both states.

Whatever promises an alternative compensation scheme
makes in terms of equity advances and error prevention, plan-
ners must be sensirtive to the political reality of a cash-
strapped health care system in its design. States cannot rea-
sonahly be expected to pilot no-fault schemes, much less adopt
them, if their costs will significantly exceed those of the cur-
rent malpractice system. The lower half of the Table ad-
dresses the question of affordability by comparing the cost
of practical versions of a Swedish-style scheme in each state
with the current malpractice systems. The versions of no-
fault tested here are the ones that were actively considered
by stakeholders in each state during the course of the Utah-
Colorado Medical Practice Study (1994-1998).%* Qur esti-
mates show that many more injured patients may be com-
pensated under no-fault than tort within budgets that are
similar to or less than the costs of the current system.

Deterrence Reconsidered

The prevailing enthusiasm for error prevention may wane
over time, and even the best regulatory oversight may fail
to motivate providers everywhere to pursue error reduc-
tion strategies. Hence, external stimuli for improving qual-
ity generally, and preventing errors specifically, are valu-
able. But how can a system that jettisons individual blame
for errors effectively provide such a stimulus?

Critics of no-fault have generally equated a shift to no-
fault with abandonment of opportunities to use the com-
pensation system to leverage positive influences on pro-
vider hehavior. Setting aside the questionable role of
deterrence in malpractice law,*% there is ample evi-
dence that no-fault systems can be structured to promote
safety. 4 Indeed, new insights into the causes of medical
injury suggest that they are actually far better placed to do
so than negligence-based litigation.
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EXPERIENCE RATING
AND ENTERPRISE LIABILITY
In theory, ashift from tort to no-fault reduces incentives to take
care. Empirical studies of the introduction of no-fault automo-
bile programs have detected modest increases in collision
rates,* although some of these results are contested. % In
any event, no-fault programs can be designed to guard against
this outcome. The best example of deterrence in no-fault pro-
grams comes from the field of workers’ compensation where
avariety of “experience rating” methods are used to create fi-
nancial pressure on employers to pursue safety in the workplace.™
Experience rating means that firms or individuals with higher
rates of injury pay higher premiums. The capacity for this kind
of incentive structure to deter injuries has been demonstrated
Anumber of academic hospital systems across the country,
including the Harvard Medical Institutions in Boston and the
Federation of Jewish Philanthropies in New York, already have
“channeling” arrangements in place that mimic experience rat-
ing by covering the malpractice insurance costs of their phy-
sicians through a self-insurance mechanism. However, wide-
scaleapplication of experience rating in health care has notproven
feasible because the typical form of malpractice coverage in-
volves individualized commercial policies, and claims against
any one physician are far too infrequent to allow calculation
of premiums from year to year that accurately reflect risk. ™7
Linking a shift to no-fault with the adoption of “enterprise
lability” would provide an opportunity to train the safety in-

NO-FAULT COMPENSATION AND ERROR PREVENTION

centives of experience rating on the problem of medical
injury. In its sharpest form, enterprise liability means that in-
dividuals do not directly bear the costs associated with an
injury. Instead, the enterprise—whether it be a large group
practice, a hospital with an integrated medical staff, or a health
plan—would be “strictly liable” in both a legal and economic
sense by meeting the costs of liability premiums for all affili-
ated staff. ™ Premium levels could then be experience rated.
For instance, a hospital would pay more in a given year if there
was a rash of avoidable injuries and less if quality improve-
ment initiatives curtailed the incidence of such events.

In addition to its deterrence promise, enterprise liability is
thoroughly consistent with system-oriented quality improve-
ment efforts.!™ If the aberrant behavior of individual provid-
ers is a relatively infrequent explanation for harm, as a grow-
ing body of empirical literature suggests,’ then the greatest
potential for patient safety advances must lie in institutional,
not individual, accountability. Holding an individual phar-
macist, physician, or nurse liable for an adverse drug event
stemming from confusingly similar mixtures of potassium, for
example, is unlikely to provide the institutional impetus nec-
essary to bring ahout change in the packaging of the various
potassium concentrations. Enterprise liability can effectively
target financial incentives at institutions, even specific pro-
cesses within institutions.” Those institutions with channel-
ing programs in place report productive collaborations among
physicians, hospitals, and the insurance entity around clini-

Table. Number and Cost of Compensable Events Under Alternative Compensation Models, Utah and Colorado, 1992

Compensable Injuries, No.

Cost, $ {in millions) Compensation Package

Types of Events
Litah
All adverse events 5614 227
Sweésh compensable events 2940 91 No disabiity thresholds
Negligent events 1759 57 Full wage replacement
Colorado Lost household production
All adverse events 11578 418 Health care costs
- Pain and suffering
Swedish compensable events 5319 129
Negligent events 3032 84
Alternative Model Comparison
Utah
No-fault model based on Swedish 1465 55 4-Week disability threshold
compensable events 66% Wage replacement
No household production
Health care costs
Pain and suffering up to $100000
Medical malpractice system ~126% 55-601 Aciual fort award
Colorado
No-fault model based on Swedish 73 82 8-Week disabllity threshold
compensable events Full wage replacement
No household preduction
Health care costs
Pain and suffering
Medical malpractice system - ~268* 100-110% Actual tort award

*We caloulated the number of medical malpractice plaintiffs compensated annually by dividing the estimated number of claims statewide (361 in Utahy and 476 in Colorado for
injuries in 1992) by the number of paid claims. In Uzah, we estimated the paid claim proportion {35%) using data gathered by the legislative auditor {Legislative Auditer General,
State of Utah. A Performance Audit of the Medical Maipractice Prelitigation Panels. January 1994, Report No. 93-07.) In Colorado, we used the proportion of injury year 1892

claims paid at the state’s largest insurer (56%).

tMalpractice system costs were calculated by aggregating estimates of total premium dollars paid by physicians and hospitals to insurers in each state.
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cal guideline development and patient safety,” although the
unique nature of these institutions makes it difficult to mea-
sure the extent to which such initiatives are actually spurred
by the economic incentives at work.

An enterprise liability/no-fault system will not fit easily
with every physician’s practice. For example, for the solo
practitioner who admits patients to several hospitals the
choice of a suitable enterprise to provide coverage may not
be straightforward. More fundamentally, the workers’ com-
pensation experience indicates that it is not feasible for
smaller firms to bear the full costs of injuries through self-
insurance.” Year-to-year fluctuations in injury levels at sinall
firms lead most of them to partially or fully pool their risks.
The inability of some organizations to tolerate experience-
rated premiums reignites concerns about reduced safety in-
centives in a shift from tort to no-fault.#*" However, 2 coun-
tervailing considerations—the general absence of experience
rating in the malpractice system, and the paucity of evi-
dence about its capacity to deter poor care—go some way
toward mitigating these concerns; they also bolster our vol-
ume and cost estimates for a no-fault alternative {Table).

With so little data available about the rates ofavoidable medi-
cal injuries,! it is difficult to estimate the critical mass neces-
sary for a health care institution to comfortably take on full
experience rating in an enterprise liability model. However,
the profile of self-insured organizations in workers’ compen-
sation suggests that reasonable candidates could emerge from
among integrated delivery systems, hospitals, and even some
medical groups.”+® Moreover, with ongoing consolidation in
the health care industry and movement toward tighter inte-
gration of health care practitioners with institutions, the base
for enterprise liability grows larger all the time.

AN INCREMENTAL APPROACH TO REFORM

Most hospitals and physicians are not prepared for a rapid
shift to a no-fault model, much less enterprise liability. There
are likely to be many unanticipated outcomes of such a ma-
jor transition, and these should be studied. In addition, a
number of important design issues must be worked through,
including the status of the compensation authority (pri-
vate or public), the role of existing malpractice insurers, in-
stitutional oversight to guard against cover-ups of injuries,
informed consent for patients cared for in a no-fault frame-
work, the extent of attorney involvement (if any), rights of
appeal, and the tensions that will inevitably emerge be-
tween no-fault and the coexisting tort regime.”

Rather than wholesale replacement of the tort systems with
no-fault, we advocate enabling legislation at the state level
that would allow selected organizations to experiment with
no-fault/enterprise liability models. Such laws would no doubt
face the sort of legal challenges that originally confronted work-
ers’ compensation schemes, no-fault auto insurance, and the
mandatory arbitration processes that some health plans im-
pose on their enrollees.* However, analysis of legal prece-
dent in these areas suggests that, if it were carefully de-
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signed, a no-fault compensation system for medical injury
would likely survive such challenges.® Thus, demonstra-
tion projects could proceed and allow the performance of no-
fault models to be evaluated in 3 main areas: compensation,
collection of data on errors, and advances in patient safety.

The political feasibility of demonstration projects may de-
pend on permitting consumer choice. Patients should be per-
mitted to opt into a no-fault model at the point of receiving
care by choosing a participating physician or hospital. Pa-
tients who actively elected to receive care from such a pro-
vider would be committed to no-fault compensation avenues
in the event of an injury; otherwise, patients would retain their
usual rights to seek remedies in the malpractice system. Of
coutse, special care would need to be taken to ensure that con-
sumers were informed, had realistic choices at the opt-in point,
and were not coerced into waiving rights to sue.

The benefits of a consumer choice model must be weighed
against several efficiencies possible with a more encompass-
ing, statewide scheme. The latter may eliminate conflict and
administrative burden associated with gaining patients’ in-
formed consent to opt-in at the point of care. It may also
circumvent a “first mover” problem if institutions (ini-
tially) feared that transparency about iatrogenic injury would
place them at a competitive disadvantage. However, issues
such as due process and the appropriate firm size for en-
terprise lability would require much more careful scrutiny
before such an expansive scheme could be launched.

The other advantage of the choice model is its potential to
catalyze market-driven reform if the experiment is success-
ful. We believe that institutions participating in a no-fault/
enterprise liability program would quickly outstrip their com-
petitors both in terms of their attractiveness to patients and
their ability to bring about safety interventions. The no-fault
option would offer patients the prospect of obtaining com-
pensation for a substantially wider class of injuries, rapid and
fair redress, and some rights of appeal. We also believe that
physicians would be more satisfied with the process and out-
comes. Perhaps most importantly, the combination of no-
fault and enterprise liability would provide institutions with
“carrots” to pursue error prevention efforts, in the form of a
less punitive environment and instructive data, and “sticks,”
in the form of experience-rated premiums. Our view is cer-
tainly optimistic. But it is a social experiment worth under-
taking if we are to decrease significantly the number of in-
juries caused by medical errors.
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