Select the right

jury for your case

Here's how to rool oul bias among potential jurors during
voir dire to strengthen your client’s chance of a fair trial.

n recent decades, the jury pool has

changed a great deal, as have most

trial lawvers’ voir dire techniques.
Most lawyers today recognize that iden-
tifving unfavorable potenual jurorsis
the most important objective ol voir
dire. However, whatyou do to reach this
goal should not destroy your rapport or
credibility with potenual jurors.

Today's jurors are exposed to a con-
stant barrage of media describing a tort
svstem in desperate need of “reform,” so
concerns that vou will contaminate the
venire during jurv sclection are mis-
placed: Potential jurors have already
been influenced by antiplaintiff mes-
sages. Moreover, social scientists have
dispelled the idea that a person will
abandon firmly held personal beliefs or
values simply because astranger exposes
an inconsistent view.

You can use manymethods to uncover
bias. Select one that reflects your per-
sonalitvand trial demeanor. While there
is no right way to address juror preju-
dices about controversial issucs, these
tips may be helpful.

Building rapport

Toidentily potentially unsympathetic
_iIII'l.H'h. Vol IMust h“"{t," ol HHIH' I'}l]".‘]'}{]'["I
with the venire. If the potential jurorsdo
not trust you or do not feel comfortable
enough to speak frankly, you will not be
able to extract enough information 1o
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identity negative jurors, letalone strike
them for cause. Most panel members
will be experiencing voir dire for the
first ime. Being interrogated by an at-
torney in public about their history, val-
ues, and belicfs can make jurors anx-
ious. Try to reduce or eliminate that
anxiety early.

Building rapport requires credibility.
The key o establishing credibility during
voir dire—and maimntaining it through-
oul trial—is to be totally honest. This

includes discussing the negatve facts of

your case during voir dire.

Belore sharing worrisome casc issues,
though, vou must relax the jurors
enough to make them h'iiling to share
their beliefs. Here are some suggestions
lor doing this.

Show them yours if you want them to
show you theirs. Generally, people are
more willing to open up to others who
have revealed something about them-
selves. You can share something per-
sonal when vou mtroduce vourself and
vour client. Alter a few opening words,
tell a briel personal story thatis tied to
the voir dire process.

For example, you could explain that
vou don’tlike the taste of a certain tood;
if the case were about that food, vou
would not be able to serve on the jury
because of your bias against it. Or, you

might confess that because this is your

client’s only chance for justice, vou are
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nervous and atraid; then share with the

jurv vour biggest fears about the case.

No matter how vou do 1t, the object 1s
to humanize vourself and lower the ju-
rors’ inhibitions.

Share a few facts. Once you've brok-
cn theice with the panel, explain briefly
what the case i1s aboul. Psychological
studies show that many jurors quickly
form opinions of what they think hap-
pened, then search for evidence that
confirms their beliels and disregard evi-
dence that is inconsistent with them.'
Therefore, vou should share a few posi-
tive case facts with the potenual jurors
early, while their imnal impressions of
the case take hold.

When vou do this, take care not Lo sac-
rifice the credibility you've begun to
build. Pcople do not trust those who
appcar to be selling them something,
Your description should be relatively bal-
anced. Do not consciously omit an im-
portant fact and give defense counsel
the opportunity to reveal it later.

Start with a question that will encour-
age aresponse. Get the panel members
talking. One wayisto begin by asking the
entire panel a nonthreatening, simple
question to whichanyone would have an
answer. For example, ask whether any-
one knows the attorneys or parties in-
volved. Once vou get the group talking,
questions posed to mdividuals may seem
less threatening.



Another technique is Lo ask a poten-
tial juror what he or she thinks about
“frivolous™ lawsuits. If addressing a sin-
gle juror, the question should be open-
ended, not easily answered with “yes” or
“no,” and not asked n a suggesuve
manner.

Typical questioning

There are several different ways for
vou to introduce and discuss a poten-
tially troublesome issue with the venire.
[Here are a few examples.

Ask a direct question to a potentially
unfavorable juror. One way to introduce
anissueistoaddressaquestion toa juror
vou've identified as potentially unsym-
pathetic tovour client’s case. Ask how he
or she feels about a certain topic. Be-
cause voir dire time is usually limited,
focus your efforts on trying to extract
bases for causal strikes against the unfa-
vorable jurors.

Target the leaders first. You can try to
ascertain whether a potential juror is
unfavorable or a leader before trial by
looking at juror questionnaires or the
juror cards themselves. While demo-
graphic datais not foolproof, it can pro-
vide some valuable informauton on
which you can make an miual, prelimi-
nary judgment.

Ask the entire venire a direct ques-
tion. If you decide to start by posing a
question to the entire panel, ask1tin a
manner that encourages a response.
For example, asking, “"How many of us
feel...?" or *“Howmanyagree that...?”
while raising vour hand and smiling,
will be more effective than simply read-
ing from vour notes, “Does anyone think
that...?” “Does anvone have a problem
with...?" or*Can everyone on the panel
promise me ... 2" If several people raise
their hands, note the responses for the
record and then ask cach juror addi-
tional questions individually.

Ask a question posing alternatives. A
particularly effective method is to intro-
duce an issue by asking a question that

= L

suggests alternative responses. For ex-
ample, “Mr. X, let’s talk for a minute
aboutchiropractors. Some people really
like chiropractors and believe they can
cure justaboutanything. Others believe
that chiropractors are quacks. Which of

these statements best describes how vou
feel about them?”

When using this technique, pick a
juror you see as being potentially unfa-
vorable and also a leader. When you ask
the question, describe the “positive”
position that supports your side of the
issue using terms that make the alterna-
tive less attractive. When vou describe
the “negative” position, use termsstrong
enough Lo setup a causal challenge, but
not so extreme that the unfavorable
juror would feel uncomfortable adopt-
ing such a position. The objective is to

Although some potential jurors are eager to provide

takes a more extreme position than the
[irst jurororwho hasdeeperfeelings on
the topic. When that happens, vou may
want to loop off at the more extreme
position rather than at that of the origi-
nal juror. The objective is to getas many
unfavorable jurors as possible to agree
with the most extreme position possible.

“Lock in"” negative jurors for causal
challenge. While vou are flushing out
the views of each juror and looping to
others, youwill want to make sure to lock
each unfavorable juror into as extreme
a position as possible. You typically will

reasons for the judge to let them go, others will do

anything to dodge a challenge.

get the unfavorable juror to select the
negative stance.

Flush out. Once your target adopts
the negative position, firmly tie the juror
to itso he or she cannot try o back away
later. Then, gently push the juror even
closer to the extreme. This notonly sets
the juror up for a causal challenge, but
it also reduces that juror’s credibility
with others on the panel. Be carelul not
to push the unfavorable jurorso far that
he or she recognizes that the extreme
stance is ludicrous and tries to backpedal.

After the juror adopts the negative
position, thank him or her. The venire
memberswill probably see that this posi-
tion isagainst the plaintiff’sinterestand
expect you to be antagonistic. Instead,
explain that the jury system is built on
honesty and say thatyousincerelyappre-
ciate this juror’s candor. Do this before
moving on to any other jurors.

“Loop” toidentify other unfavorable
jurors. To expand your inquiry, you can
“loop” the negative juror’s position into
a question to the entire venire.® Ask, for
example, “How many of us agree with
Mr. X thatall chiropractors are quacks:"
Again, be careful not to go too far: You
don’t want other potentially negative
jurors to back down and adopt a less ex-
treme alternate position.

Occasionally, when you use the “loop-
ing” technique, youdiscovera jurorwho

notwant to establish the causal challenge
at this point, but rather simply lock the
juror into his or her position. The more
solidlyyoulock the juror, the lesschance
he or she will escape challenge later and
the more comfortable other jurors will
be in joining with his or her views.

Turn to positive jurors. Next, you may
wanl o open the discussion to jurors
who do notagree with the negative posi-
tion. Take this opportunity to educate
the panel about the case theory on the
controversial issue. Allowing the “posi-
live group” to respond to the "negative
group” gives you a preview of juror
deliberations. Be careful nottospend so
much time on this step that you cannot
[Tush out bad jurors on other topics.

Inoculate. [f you address the contro-
versial issue with your positive jurors, it
Is important to inoculate them against
defense challenges before moving on.
Use leading questions to get the jurors
to assure the court that theywill evaluate
the evidence objectively and follow the
court’s instructions. For example, if a
juror states that he or she suffers from
an old back injury and therelore knows
itis just a matter of time before surgery
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IS 11eCessary, you may want to inoculate
the juror against a subsequent defense
attack. You could ask, “Even though you
know firsthand how painful injuries like
these are, can you still follow the court’s
instructions and require the plainuff to
prove each element of damages, includ-
ing future medical expenses, by a pre-
ponderance of the evidence?”

Causal challenges

Once a juror has admitted a bias,
there are many ways to establish a basis
for a causal challenge. The method you

one side or be unable o follow the
judge’sinstructions. Pursue these jurors
as aggressively as possible withoutseems-
ing to be “out to get” the person.

One attorney and jury consultant
suggests using a story Lo prelace your
closing questions. For example:

When my tatherused 1o play gameswith me,
he would tell me to goin the corner and not
think of a red-faced monkey. [ would go in
the corner and, no martter how hard Iwould
try. the only thing going through my mind
would be a red-faced monkey., Sir, you have
told us that yvou [restate the juror'sattitude
or experience |. Now, I know vou will try

Don’t make jurors feel as though they are being

cross-examined, manipulated, or persuaded. Ask

your questions in a nonthreatening manner.

use depends in part on the court’s pro-
cedures. Some courtsrequire challenges
to be made when the bias is uncovered,
Otherswill not consider challenges until
after both sides have questioned the
panel. Typically. challenges are made at
the bench with only counsel, the judge,
and the imdividual juror present. Know
the judge and his or her preferences
before formulating a strategy.

[n certain circumstances, offering a
causal challenge in front of the entire

venire can be effective. For example, if

vou believe a jurorwho has expressed an
unfavorable bias wants to be dismissed,
vou may want to ask, “Given what you
have just shared with us, would you
mind il I asked the udge to excuse you
[rom having to serve as a juror in this
case?” If the juror doesn't mind being
excused, other unfavorable jurors who
want to go home may follow suit when
vou “loop” them in with similar ques-
tions. This technique is best used when
the first negative juror's opimions are
strong and vou are confident that he or
she will agree to being excused in front
of the rest of the venire.

Although some potential jurors are
cager to provide reasons for the judge to
let them go, others will do anything to
dodge achallenge. Theymayv reveal atu-
tudesand L'?-L]_}L‘I'i.{_'l ices that indicate bias
but refuse to admit that they may favor
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vour best to put [ the attitude or experience |
outof vour mind, but because thisissuch an
important issue in this case, would vou
agree with me that vou might be beter
suited for service on a different case that
doesn’t have thatissue in itz Isn 'Lt fadr o say
that because of vour [attimde or experi-
ence], Lam starting out behind the defense
in vour mindz’

Another consultant suggests telling
the unfavorable juror the following to
encourage candor:

Fyvervone has heard about doing their civic
duty byservingon a jury. ltean be one of the
most honorable things to do as a citizen of
this conntry. Rarcly, however, do we hear
about the equally important duty net to
serve. There are all types ol cases being tried
in this courthouse for which you might be
an appropriate juror. But wouldn't you
agree that, based on what vou have told me
today, in this particular case it is probably
vour duty not to server!

Keepinmind thatitis generally easier
to elicit answers that show bias when

Jjurorsare seated in the venire than when

theyare being individually interrogated
by the defense or judge at the bench. At
some point, however, the unfavorable
juror will have to undergo individual
questioning. Carefully reiterate your
basis for challenge, and guard against
efforts by the defense or the judge to
rchabilitate the person. For example:

Mr. X, my notesindicare that you said that—
regardless of the facts, evidence, or istruc-

tions—while you could award the plaintff
damages for things like lost wages or med-
ical expenses, you just could not give money
for something intangible like pain and sul-
fering or mental anguish.

Are my notes accurate;

Did you tell us that because it was the
truth? 'm just asking to make sure that I did
not intumudate vou ito saving something
that is not the truth.

S0 if the judge or defense counsel were
to ask vou the same question, vou would
answer the same way?

Mr. X, I know you will try to follow the

Judge s instructions on things like not talk-
ing to the lawyers during the case or not
deliberating until the case is over. But is it
Fair to say that you just could not follow an
instruction that required you to give money
[or something intangible like pain and suf-
fering or mental anguish?”

Your success in this sensitive part ol
voir dire depends on vour delivery. Do
not make the juror feel as though he or
she is being cross-examined, manipu-
lated, or persuaded. Ask these questions
in a nonthreatening manner.

Occasionally, the judge hampersyour
altempts to root out juror bias. The
court has broad discretion over the
scope ol voir dire, but thart discretion 1s
limited by the hingants’ right to a fair
trial. Generally a party has the right to
question the panel about the alleged lia-
bility crisis or tort “reform.™ If the court
does notallowyou to ask potenual jurors
about these or other important issucs,
preserve the record by objecting, iden-
tifying the matters you need to discuss,
and obtaining a ruling.” If the court
denies a causal challenge, inform the
court before exercising your peremp-
tory challenges that, despite exhausting
yvour peremptory challenges, specific
objectionable jurors will remain on the

iuryv. This will properly preserve the
Jur? properi

error”

Fitting it all in

Many courts limit voir dire to 30 to 45
minutes, sometimes less. Judges are
more likely to impose these time limits
in cases that involve seemingly routine
[acts and issues, such as low-speed auto
collisions. They often assume that attor-
neys have little to discuss with potential

jurors if injuries and property damage

are lhmited.
In reality, the opposite is true. Cases
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involving injuries that are difficult to
prove and quanufy, such aswhiplash and
pain and suffering, are more vulnerable
to juror bias than cases where the in-

juries are severe and objective, such as

quadriplegia and death. If you need
more time o conduct an effective voin
dire, ask for it," and provide the judge
with a list of the topics vou need to dis-
cuss, the questons vou want to ask, and
the controlling case law.

On the other hand, panel members
may get bored quickly and become frus-
trated with inetlicient questioning, so
always balance your desire to know
everything against jurors’ imited toler-
ance for lengthy voir dire. This is espe-
cially important in cases involving less
severe injuries, which the panel may not
see assignificant enough towarrantalot
of ime.

When ume 1s limited, the following
suggestions may be helpful:

B Request permission to use a juror
questionnaire.

B Request that the court ask “obliga-
tory” questions, such as whether the

Jurors know any of the parties, attorneys,

Or WILNESSES.

B Ask thatcausal challenges be made
all atonce at the end of voir dire.

B Limitintroductory comments and
case overview Lo wo to lour minutes.

B Limitthe number ol topics vou dlis-
cuss Lo one topic for every five minntes
allowed.

B Ask cach juror no more than five
questions on each topic.

B Focus on the jurors within the
“strike zone” and explain why vou are
talking more to those seated up front. (If
vou have a 12-person juryand b peremp-
tory strikes per side, vour “strike zone”
would consist of the first 24 people on
the venire. You want, therefore, to con-
centrate }'Ulll'{lllt.’ﬁti[illilIHI.HI_illt'l]l"n I to
24, usuallyseated toward the frontof the
VeInIre. )

B I you encounter talkative jurors,
thank them, tell them vou understand
how they feel on the issue, and explain
that you need to hear [rom others.

B Introduce newtopics by using ques-
tions that pose alternatves. This can be
an efficient way to frame the issue and
elicit useful responses quickly.
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