CAMPAIGN FINANCE, FREE SPEECH, AND BOYCOTTS

CIARA TORRES-SPELLISCY®

Today I'm going to talk about free speech, money and poli-
tics, and the right to boycott. This [referring to slides in my
PowerPoint] is a picture of my father.! He was a sculptor and a
very creative thinker, and when I was a youngster, he used to
say to me, “Ciara, remember to ask the big questions.” The big
question that I'm going to ask today is: Will fear of harassment
prevent us from having a transparent democracy?

Now I would submit to you that at the heart of campaign fi-
nance is a desire for accountability,? and in a democracy, we
cannot have accountability without a certain degree of trans-
parency.? If you look online, you can find a lot of information
about people’s political speech and their political expenditures
and their contributions to candidates.* And whether you think
this is a good or a bad thing usually depends on your prior no-
tions about campaign finance. On the good side, having all of
this data online really democratizes access.’ It means that eve-
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ryday citizens can look up who’s giving money to their senator,
to the candidates for president, to candidates for Congress, and
it allows for the press to write their follow-the-money stories.
On the downside, it could lead to harassment,® which is one of
the things I want to focus on today.

I want to pause here. This is Rick Santorum getting glitter-
bombed.” I do not endorse harassment of any type, including
glitter-bombing Rick Santorum. But the fear of harassment is
one of the things that people who object to campaign finance
disclosure regimes often point to.® And usually when they are
litigating campaign finance disclosure law, saying that it is un-
constitutional, one of the things that they will point to is the
NAACP v. Alabama® line of cases.!® And they will make the ar-
gument that NAACP allows for anonymous political spend-
ing.!! I think that’s wrong on a number of fronts, including that
it wasn’t a case about campaign finance.

Another reason why I worry about this is I think it’s just an
ahistorical use of this case. So what did they actually do in the
case? The Supreme Court was looking at the NAACP’s request
to keep their membership list confidential from the state of Al-
abama in the 1950s.12 This case, in its time, was rightly decided,
and if anything, the Supreme Court underplayed the risk faced
by individuals who were known to be members of the NAACP.
One of the things that the Supreme Court pointed out is that
members of the NAACP faced the threat of physical coercion.!®
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The reason why I think that they undersold that is, actually,
during the “50s and “60s, you could be killed for your participa-
tion in the NAACP. And so what do I mean by that? I mean it
literally.

I'm from Florida. This is a Christmas Day bombing in Florida
that killed a member of the NAACP and his wife on Christmas
Day." That’s ‘51. Then George Washington Lee, who was an
NAACP leader in Mississippi, is killed in ‘55.1° Thomas Brewer,
an NAACP leader, is killed in Georgia in ‘56.1 One of the few
ones I may mention today that you've already heard of, Med-
gar Evers, is killed in Mississippi in ‘63."” But the killings go on
after that. Vernon Dalmer is killed when his house and car are
firebombed in ‘66.18 And Wharlest Jackson was also killed in a
car bombing in ‘67.1°

So why doesn’t this chapter of dark history explain what the
Supreme Court should do in a campaign finance case? Partial-
ly, I think—I hope—that this type of racially and politically
motivated violence is something that is in our past. But I think
what motivated the Supreme Court in looking at campaign fi-
nance law is this other different dark chapter in American his-
tory. Between Buckley v. Valeo?® and the Roberts Court, the ap-
proach of the Supreme Court when looking at campaign
finance laws was the fear of another Richard Nixon.?! And one
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of the things that came out in the Watergate hearings around
Richard Nixon was his secretive fundraising and his illegal
fundraising.?? There was an enormous amount of illegal corpo-
rate contributions that came in to his campaign.?

Now, as a result of Watergate and Nixon, we got the FECA,
the Federal Election Campaign Act, in ‘74.2* There are many
different aspects of FECA that Mr. Smith already alluded to,
but one additional part of FECA is that it requires disclosure,?
and that part of FECA was also challenged in the Buckley case.?
In the Buckley case, the Supreme Court distinguishes NAACP v.
Alabama, finding that there are three governmental interests
that justify disclosure of money in politics.?” They are the voter
informational interest, the anti-corruption interest, and the an-
ti-circumvention interest.® They do carve out an exception
within Buckley itself —Buckley is a hundred pages long. It's a
long and ornate opinion. There is an exception for minority
parties if they would be subject to the type of harassment that
the NAACP was subject to back in the ‘50s.%

Disclosure also is improved at the federal level in BCRA,
otherwise known as McCain-Feingold.*® In BCRA, the law co-
vers disclosure of who is funding electioneering communica-
tions.?! This has been challenged repeatedly,® and the Supreme
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Court has upheld disclosure both in McConnell v. FEC* and in
Citizens United v. FEC,3* eight to one. But the argument that
harassment should be the exception that swallows the rule of
disclosure has been one that has been litigated again and again
and again.®® One of the cases where this came up was a case
called ProtectMarriage.com v. Bowen.* This arose out of the Prop.
8 fight in California, and the judge in that case upheld cam-
paign finance disclosure in part because he felt like the plain-
tiffs who were trying to keep their political contributions secre-
tive were trying to be able to speak; they were spending money
to support Prop. 8.3 But they didn’t want anyone to respond
back to them. The judge in that case also said that disclosure
prevents the wolf from masquerading in sheep’s clothing.*

Citizens United also made this argument, that to name their
donors would subject them to a risk of harassment.* But the
Supreme Court rejected this, noting that their donors had been
disclosed in the past and there is no actual evidence of harass-
ment of those donors.*

This harassment argument was also brought up in a case
called Doe v. Reed.*! Doe v. Reed is a case where the fight was
whether petition signatures would be disclosed or not.*> And
again, the argument was if we disclose the signatories, they
will be subject to harassment.** But in Doe v. Reed, the Supreme
Court once again sides with disclosure,* including Justice Scal-
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ia, who has an oft-quoted concurrence in Doe v. Reed.** Justice
Scalia says, “[H]Jarsh criticism, short of unlawful action, is a
price our people have traditionally been willing to pay for self-
governance. Requiring people to stand up in public for their
political acts fosters civic courage, without which democracy is
doomed.”4

One of the reasons that I want better disclosure is if we’re go-
ing to have corporations in our politics—and I fully expect that
we will have that for at least another half century if not long-
er—then I want to know this as a citizen, I want to know it as a
consumer, and I want to know it as an investor. Here’s an ex-
ample of what informed political spending can do: Target
spends in a gubernatorial race in 2010, and when the public
learns about this, it is boycotted.#” Some of the imagery from
that boycott is still available online.*

But it’s worth remembering that boycotts are American as
apple pie, and they are legal. Some of our Founding Fathers ran
boycotts trying to protest slavery.* Benjamin Franklin actually
encouraged what we would now call a “boycott.”>® Franklin
was trying to get people to buy maple syrup as an alternative
to slave-grown cane sugar.>! Boycotts were also instrumental in
the Civil Rights Movement.?> And finally, in ‘82, the Supreme
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Court recognizes that political boycott is also protected First
Amendment activity.>

Now we can see some money in politics. There are really
great resources if you're interested in this. Go to fol-
lowthemoney.org or opensecrets.org. If you look at those
sources, you can find publicly traded-company spending in
our elections, using their Citizens United rights.* Our good
friend Chevron was the big spender in 2012.5 They were back
in the midterm election, though they were no longer the big-
gest spender.®® They were back at the top of the pile in 2016,
and they had a lot of company.”

Those last couple of slides showing publicly traded company
spending in federal elections likely understate the amount of
corporate spending that is done at the federal level because we
have this dark money problem.* There has been about three-
quarters of a billion dollars in dark money spent over the past
six years.” This has worried not just election lawyers, but also
corporate lawyers. So corporate lawyers have asked the Securi-
ties and Exchange Commission for a new rule that would re-
quire transparency of corporate political spending,*®® and over a
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million members of the public have written in to the Securities
and Exchange Commission asking for them to adopt such a
rule.®! But the SEC is working against the same political back-
ground that all of us are working under, which is an increasing
polarization on partisan lines.

My good friends at Pew have found that there used to be a
lot more overlap between Republicans and Democrats, but
they are pulling farther and farther and farther apart.®® To wit:
according to Pew, and this is a couple years ago in 2014, 27% of
Democrats see the Republican Party as a threat to the nation’s
wellbeing; not to be outdone, 36% of Republicans see the Dem-
ocratic Party as a threat to the nation’s wellbeing.* It is as if we
can no longer stand one another. And add into this mix a ques-
tion put to voters on the eve of not this last election but the
previous one. Voters were asked, “Would you change your
buying behavior based on a corporation’s political spending?”¢
And a staggering 79% said they would.®

And of course, there’s technology; there’s an app for that. If
you want to know more about the brands you’re buying and
the stances that that corporation has taken, there are at least
three apps: Buycott, Buypartisan, and 2ndVote.®” And this elec-
tion has not helped our bipartisan problem —or partisan prob-
lem, depending on how you want to think of it. My favorite
boycott was Trump supporters calling for a boycott of Hamil-
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ton®®—maybe the rest of us can get tickets. But I think the se-
cond part is a little bit more disturbing. This is a real CNN
headline: “Trump supporters call to boycott Pepsi over com-
ments the CEO never made.”® So, in this maelstrom, you're
likely to get some innocent companies being targeted with boy-
cotts. From the other side, there has been this effort called
“Grab Your Wallet” targeting Trump-branded products and
retailers that sell Trump-branded products.”® And there’s al-
ready a new app for this called “Boycott Trump” if you can’t
keep where you need to boycott straight.”

So I think we’re going to see more fights like the one we just
witnessed between Nordstrom and Ivanka Trump,”? and if you
want to learn more, you can read about it in my book.”
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