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I. Negligence 

· Negligence has three core elements
· Negligent act
· Determined by identifying the appropriate standard of care and apply it to the facts 
· Causation
· Established by showing a link between the defendants negligent act and the plaintiff’s damage.
· There must be a link between negligent act and damage
· Damage
· This triggers the claim and launches the litigation process
· Defendant is not responsible for every consequent from his negligent act. 
· Liability for negligence cannot be established unless a duty of care can be identified between defendant and plaintiff. 
· Defendant has four possible defences
1. Contributory negligence
2. Voluntary assumption of risk
3. Illegality
4. Inevitable accident 
Mustapha v Culligan 
F – Mustapha found a fly in a water bottle and claimed damages. He stated that it caused him psychiatric damages.

I – Does the company have a duty of care to Mustapha?
Does liability extend to nervous shock resulting from a breach of standard of care?

R – In a duty of care analysis concerning nervous shock, damage caused by a breach in the standard of care must be reasonably foreseeable. The plaintiff must show that her or his mental injury would have occurred in a person of ordinary, reasonable fortitude.

A – Claim failed because of failure to establish causation. Damage was too remote to allow recovery for foreseeability of causation. Have to do the reasonable person test, what would a person of ordinary fortitude suffer, unusual or extreme reactions to events caused by negligence to events caused by negligence are imaginable but not reasonably foreseeable.



II. Standard of Care – Breach of Duty 

· Once the duty of care is established we ask whether or not the duty was breached
· What ought the defendant reasonably to have done [that would have avoided the accident]?
How Do We Assess Unreasonable Risk? 
1. Magnitude of Risk [based on foreseeability and likelihood of danger]
2. Probability of Harm 
3. Cost of Preventing the Risk 
a. Inexpensive
b. Expensive [Bolton v Stone]
c. Impossible (but the best possible steps were taken) [Blyth v Birmingham]
Bolton v Stone 
F – Defendants were the committee and members of a cricket club. During a match, a ball was hit over the pitch and it hit the plaintiff standing on adjoin highway. Ground had been used for 90 years without previous injuring resulting. 6 times over the last 30 years a ball hit onto the highway and the highway was 100 years away from the pitch. Plaintiff brought charges of nuisance and negligence. 

I – Was the risk of harm reasonably foreseeable? NO because the risk was not substantial enough.

H – No Liability

A – The reasonable man standard was implemented in determining whether or not the right was substantial. If the reasonable person would not worry about the risk, then it is not substantial enough to breach the standard of care. The club did not breach the standard of care because there was not a substantial risk. Reasonable person would say that they took reasonable steps to prevent risk. Damage sustained, cause by D.
Who is the Reasonable Person 

· Mythical creature of the law whose conduct is the standard by which the courts measure the conduct of all other persons and find it to be proper/improper in particular circumstances 
· Someone who is of ordinary prudence.
· Courts focus on what the reasonable person would do
· Doesn’t take unreasonable risks.
· Common law uses reasonable person as a guide for a normative standard of conduct
· The core element of standard of care is the foreseeable risk
· The reasonable person avoids creating foreseeable risk of injury to others
Vaughn v Menlove
F – A fire began on the defendants property which spread to plaintiff’s property and destroyed the cottages on it. Defendant was repeatedly warned of the peril of the haystack. Defendant was once advised of the risk, bust said he would “chance it”.

I – Did defendant breach the standard of care? YES

H – Reasonable person standard applied – breached it. 

A – The standard of care is that of an objective reasonable person, replaced the subjective standard when it depended on the individual. Since the reasonable person would have been able to foresee the risk once notified of it. Therefore, the conduct fell below the standard of the RP. 
Blyth v Birmingham 
F – Defendants installed a fireplug in the plaintiffs house, but due to an exceptional frost in 1855 the plug was damaged. The damage resulted in the flooding of the plaintiff’s apartment. The plug worked satisfactory for 25 years before flood occurred.

I – Did the defendants breach the standard of care of RP? NO

A – The accidental result, because it stemmed from an exceptional frost, did not fall into the category of what we would have considered a “reasonable man” to do and therefore, no negligence can be held against the defendant. 
Custom 

· Standard of care is influence by proof that the defendants behaviour was consistent with established practices and customs of other citizens carrying out similar activities and task. 
· Customary standards can inform the court’s assessment of what is reasonable in the circumstances. 
· However limited application because if customs are unreasonable they cannot be relied upon and mere deviation from custom is not conclusive for negligence. 
Waldick v Malcolm 
F – Waldick fell on icy ground on Malcolm’s rented farmhouse because this was not salted or sanded. It wasn’t custom in the area to salt icy parking areas However the customary standard here is below the general standard of care expected, so even though customary standard not breached there was liability because reasonable conduct in circumstances would be to salt driveways anyways. 

I – Did the defendant meet the standard of care imposed by the Occupiers Liability Act? 

A – Customary practices can provide a fairly precise standard of care to facilitate the courts task of deciding what is reasonable in the circumstances. “No amount of general community compliance will render negligent conduct ‘reasonable’ .. in all the circumstances”. Customary practices that are unreasonable in themselves are not acceptable to courts in no way outs the duty of care owed by the occupiers. 

H - A custom can still be negligent. Therefore, Malcolm breached the statutory duty of care.
Statutory Standards 
· A duty of care might arise implicitly from statute – but in most cases don’t because statutes are aimed at regulating public goods or industries. 
· A statute may expressly provide that a person damaged by a breach of a statute has an action for damages for loss cause by breach
· Plaintiff’s claim depends solely on proof of the breach of the statute, causation and damage
· A duty might arise form interacting between parties, which creates a proximate relationship but may be negated by a general scheme of the statute or it may arise out of the interaction between the parties and interaction with the statute itself.
R v Saskatchewan Wheat Pool
F – Board is seeking to recover damages fro Saskatchewan for the delivery of infested grain out of a terminal elevator, contrary to s.86(c) of the Canadian Grain Act. The grain was infested with rusty grain beetle larvae. At loading no one had knowledge of the grain being infested. A test was conducted and concluded that there was an infestation. In order to get rid of them, they had to make a stop in Kingston, which they are charging $98,261.55. They’re claiming statutory breach. 

I – Did the defendants commit a statutory breach?

A – The statutory breach must have caused the damage, which the plaintiff complains about. The Canada Grain Act has no provision for damages for the holder of a terminal elevator receipt who receives infested grain out of an elevator. According to s.61(1) the obligation of the terminal operator is to deliver to the holder of an elevator receipt for grain issued by the operator, identical grain or grain of the same kind of grade & quality. This is what they received since everything was checked adequately.

H - No liability because no statutory duty breached & no independent negligence claim 

** Statutory breach doesn’t necessarily give rise to duty of care, this only establishes a standard of care – therefore cannot be used because all the other elements need to be present. 
Gorris v Scott 
F – Actions to recover damages for the loss of a number of sheep that were washed overboard and lost by reason. Under the Contagious Disease (Animal) Act sheep must be divided into pens of certain dimensions and the floor of the pens must be furnished with footholds. Prevents from the spread of disease and overcrowding. Due to Scott’s actions they were not secured in the pens and were washed overboard.

I – Is one liable of a violation of a statute if the damage that is complained about is apart from the purpose of the statute. 

A – The statute was created to prevent the spread of diseases, not to keep sheep from washing overboard. Statutory standards can only be used in regards to the standard of care in cases that are relating to that statute. 

H – Not liable because purpose of act is different from type of harm suffered by Gorris. 
Ryan v Victoria (city)
F – Ryan’s front wheel got trapped in the flangeway when he was thrown off his motorcycle

I – Do the Railways owe a duty of care to the public?

H - Railways didn’t commit statutory breach, but were charged on negligence. 

A – Statute may prescribe/prohibit certain activities but doesn’t extinguish the underlying obligation of reasonableness. A statutory breach doesn’t give rise to civil liability, its merely some evidence of negligence. Here the railways did owe the appellant a duty of care because the tracks were in close proximity to the public and foreseeable that carelessness on behalf of the railway could cause injury to users on the street. If the statute is general and has room for discretion then the common law standard of care still applies. Does not mean the statute works to meet the standard of care. But if the statute has a very strict requirement this is essentially higher than the standard of care which means common law can supersede a general statute but not one that is greater restriction. 
Exceptions to the Reasonable Person
The Young 

· Children don’t have the same knowledge, experience or wisdom as adults to foresee danger and act accordingly. 
· Objective standard of care in terms of kids would require a child to display the same degree of care as a reasonable child of like age. 
· Subjective standard can be applied for imposing liability only when the defendant child was aware of the danger they created. 
· Parents are vicariously liable for the torts of their children 
· BUT they are under a personal duty to take reasonable care to supervise and control their children. 
· Must show they had NO ability to understand their duty of care at the time – this is a subjective test based on the capacity of the person. 
· Children under 7 are generally immune from liability and incapable of being negligent. 

Exception: 
Adult Activities Doctrine  When children undertake an adult activity where other adults could reasonably infer that it would likely be an adult undertaking the activity [driving a car] then the child is liable for the actions. 

Parental Liability Act 
· S.3 If the child intentionally does harm to someone else the parent of the child is liable for the loss of or damage to the property. (This would not apply to the case below because first there was no intent on behalf of the child and secondly this statute states that the parent will be liable for the property of the plaintiff but in this case its the plaintiff that was injured and not their property)
· There’s a liability that’s opposed on you based on a set of facts without any proof of wrongdoing on your part. This gives rise to two things
· Strict liability – there’s some defense you can raise (due diligence).
· Absolute liability
· Parents defence:
· They have to ensure to the court that they exercised reasonable supervision and made reasonable efforts to prevent the actions of the child. 
· Essentially to prove that you were a good parent. 
Heisler v Moke 
F – Child was warned against jumping, injured himself then went on a tractor and pressed down on tractor clutch injuring his leg. The tractor went out of control & hurt someone else. 

I – What is the appropriate measure for determining negligence in cases involving kids?
Was the child negligent?

H – No liability

A – The judge rules that it would not satisfy the tort goal to impose liability when the child did not foresee the consequences of their actions. Judge applied a test to determine what a child of that age that had a similar intelligence and experience would do in that situation. A child of similar age & intelligence could not have foreseen the consequences of their actions. 
Mental & Physical Disability 

· Mentally incapacitated defendants should be free of liability.
· Not fair to punish those who are incapable of acting without reasonable care.
· Issue of defendant’s mental disability operates on 2 levels.
· May render defendants actions involuntary
· May prevent a volitional defendant from complying with normative standard of care
· No control over their behaviour [that caused the harm]. Objective test on whether or not they were capable of discharging their duty 
· No liability in negligence 
Fiala v Cechmanek
F – McDonald experienced a severe manic episode while on a run and began choking the respondent C causing the respondent to accelerate her car, injuring the appellants Fiala with collision. 

I – What is the appropriate standard of care for measuring the duty of care owed by individuals suffering from sudden & unexpected mental illnesses? 
Did the victim have a negligence claim against the driver of the car? NO
Was there fault? NO

H – No liability

A - Two approaches the court looked at same conclusion  Linden’s principle ‘persons suffering from serious mental illness may not have to comply with the reasonable person standard. Determining the extent of a person’s mental illness and ability to act in a reasonable manner would create an excessive burden on the court Not Holding the mentally ill to the reasonable man standard would encourage caregivers to take less care to ensure that the ill behave in the appropriate way. 
TEST: In order to be relieved of tort liability when a defendant is afflicted suddenly and without warning of a mental illness, the defendant must show either of the following on a balance of probabilities:
a. No capacity to understand or appreciate duty of care owed at the relevant time OR
b. As a result of mental illness the defendant was unable to discharge his duty of care as he had no meaningful control over his actions at the time his conduct fell below the objective standard of care. 
MacDonald was afflicted suddenly and without prior warning leaving him with no meaningful control over his behaviour, meaning that his mental illness was manifestly incapacitating. Therefore, MacDonald satisfied both of these tests. 
Professional Negligence 

· Higher standard of care is applied to persons who represent themselves as having special skill and knowledge. 
· Which allows them to perform tasks that are normally beyond the capacity of a normal person 
· Its expected that a professional shows a fair, competent and reasonable degree of care related to the expected standard of care for a general practitioner. 
· The judgment of the average is based on the group to which they belong.
· Not only applies to professions also business, mechanics, electricians etc. 
· It is also pending on the specific nature of their skill
· Doctor’s  general practitioner, specialist etc. 
· Doctors make mistakes too, cannot look at mistakes as negligence. 
Challand v Bell 
F – The plaintiff received treated from the D after breaking his arm. D is a general practitioner, who judged that he had provided adequate care for the wound. Two days after the treatment, the P consulted the defendant and the defendant was alarmed, referred P to a specialist. The specialist amputated the arm. The plaintiff alleged negligence on the part of the defendant.

I – Was the D liable for negligence in providing treatment that eventually cause the plaintiff to loose his arm? NO

H – No liability because he did what was expected of a doctor at his level. 
Reibl v Hughes 
F – The plaintiff underwent serious surgery completed by the D. During or immediately after the plaintiff suffered a massive stroke, leaving him paralyzed and impotent. There was formal consent to the surgery, but allegedly no informed consent because doctor did not adequately disclose the risk. Sued for negligence 

I – Was there a breach of duty of disclosure by the defendant? YES

H - Doctor is liable for failure to disclose adequate information. 

A - Objective standard for determining duty to disclose + subjective consideration of P’s particular concerns. 

A reasonable person in the plaintiff’s position would on a balance of probabilities have opted against the surgery rather than undergoing it at the particular time if they had been properly informed of risks. A patient’s special considerations also play a factor, since he was close to getting a pension at work and did not want to get surgery unless necessary would have opted out if adequate disclosure was given. 
Brenner v Gregory 
F – The plaintiff agreed to purchase four town lots and retained the defendant to close the transaction. The vendor warned the plaintiff that the lot encroached on the street before closing, but only a survey could prove this was correct. The plaintiff alleges that the defendant was negligent in obtaining a survey or advising B of the danger of purchasing the property without it. 

I – What is the standard of care expected of lawyers? Did the lawyer breach the standard? NO

H – No liability 

A – The standard of care and skill demanded of a solicitor is that of a reasonably competent and diligent solicitor [standard of litigator might be harder to determine]. Judge consulted an experienced real estate lawyer, who asserted that a reasonable competent lawyer would not be expected to either secure a survey or advise a client to do so in the circumstances of the case. Since the defendant acted in accordance with what a reasonably competent lawyer would do, there was no negligence in his actions. 
Emergencies 
[bookmark: _Toc415154618]Good Samaritan Act RSBC 1996, c. 172

S1: No liability for emergency aid unless gross negligence. 
a. A person who renders emergency medical services or aid to an ill, injured or unconscious person, at the immediate scene of an accident or emergency that has caused the illness, injury or unconsciousness, is not liable for damages for injury to or death of that person caused by the person's act or omission in rendering the medical services or aid unless that person is grossly negligent.
S2: exceptions:
Section 1 does not apply if the person rendering the medical services or aid
a. is employed expressly for that purpose, (this does not mean that all doctors are exempt from this rule, but or
b. does so with a view to gain.
· This changes the standard of care form being a standard based regular negligence to a lower standard based on gross negligence being the standard for finding someone liable when someone is helping another.
· Behaviour modification – the point of this act is to encourage people to act as a good Samaritan without being afraid of being found liable for negligence, when they were just trying to help someone out. 
· Statutory interpretation – must be interpreted for their purpose 
· Doesn’t try to absolve doctor’s employed to handle emergency situations
· Doesn’t apply to those who seek to “gain” from rendering aid
III. Damage 

· Refers to the injury sustained in a tort case.
· No liability can arise in negligence unless the plaintiff suffers damages as a result of the defendants wrongful act. 
· Even when a duty of care exists, and the standard of care required has been breached there can be no liability in negligence unless some damage has been suffered by the plaintiff
· If a tort is actionable per se – then damage does not have to be shown for it to be a tort [non physical injuries that may be recoverable doesn’t apply for negligence]
· Typically, this is applied for torts when the tort is attempting to prohibit an action altogether.
· Most actions in tort law that are actionable per se are also criminal offences (Assault, batter, negligence etc.) vs. torts that require damages, typically have an acceptable level of that action. 
· Apportion of Damages - when multiple parties are at fault or the victim has some condition that attributed to the damage, then the damages will be apportioned to all contributors.
IV. Causation 

· Plaintiff must prove that defendant’s negligence caused his loss [known as cause-in-fact]
· Cause in fact focuses on the factual issue of the sufficiency of the connection between defendants 
· Damage must flow from the breach 
But For Test 
· “Would the plaintiff’s damage have occurred but for the defendants negligence?”
· No – defendants negligence is a cause-in-fact of the damage
· Yes – damage would have occurred either way 
· This burden of proof is on the plaintiff. 
· Steps for this test
· Identify the harm 
· Isolate the specific negligent actions [that allegedly caused harm]
· Facts must be adjusted so defendant’s conduct satisfies the standard of care of a reasonable care. 
· Determine if harm would’ve arose if defendant acted w/reasonable care
· Answer the “but for” question  was there but-for causation? 

Exception to But For Test

· Sometimes D destroys the evidence P could have used  reverse onus is applied [Cook v Lewis]
· Sometimes but-for causation is impossible to prove but damage sustained so not fair to not award damages to P
· P sometimes cannot know all the facts – medical malpractice cases 

1. Reverse Onus
· Applies to situations where the defendant is in a position to know more than the plaintiff  burden shifts to defendant [they become responsible for disproving causation] 
· Cook v Lewis – two hunters shot at exactly the same time and cause harm, onus shifts to each hunters to prove he did not fire the shots. 

2. Inference (common sense)
· Snell v Farrell – inferred but for causation  blood in eye but doctor continued anyway and plaintiff suffered damage – while damage could have been cause by something else, it is easy to infer that it was a result of the faulty surgery. 

3. Material Contribution Test 
· LIMITS – this test will be applied instead of but for where factors outside of P’s control make it impossible to prove but for causation. 
· This test allows an injured party to avoid the need to prove “but for” causation and only requires proof that the negligent action materially contributed to the risk of harm 
· Applies if the plaintiff is unable to show that any one of the tortfeasors was the but for cause of the injury but suffers damage. 
· There can be tortious and non tortious causes that were not sufficient to cause injury.
· Plaintiff may succeed by proving that the actions of the defendants materially contributed to the injury where the plaintiff established that their loss would not have occurred but for the negligence of two or more tortfeasors. 
· 2 elements are needed for material contribution to risk test 
· There needs to be multiple tortfeasors – there needs to be joint liability
· It needs to be impossible for the plaintiff to prove the cause of their damage. 



General Causation Notes 

But for causation – to prove causation the plaintiff must prove that the defendant was negligent and that the defendants negligence cause the injury. The test must be applied in a robust common sense fashion and it can be inferred based on the balance of probabilities that the defendants negligence probably cause the loss

Material contribution to risk/injury – this allows the plaintiff to recover without showing factual but for causation where it is impossible to say that the particular defendants action in fact caused the injury. The test for this involves finding liability on the basis of material contribution to risk that gave rise to an injury. This test is used where it is clear that the defendant breached their duty, acted negligently, in a way that exposed the plaintiff to unreasonable risk of injury. Material contribution can be less than 50% contribution to the harm 

When does impossibility apply – in cases where each defendant can point the finger at the other making it impossible to determine which acts were injurious and therefore impossible to prove but fo causation while each defendant failed to act with the are necessary to avoid potentially causing the plaintiff’s injury and may well in fact have cause the loss. 
1. In exceptional cases, the plaintiff may succeed by proving that the actions of the defendant materially contributed to the injury where the plaintiff has established that her loss would have not occurred but for the negligence of two or more of the tortfeasors, if the plaintiff is unable to show that anyone of the tortfeasors was the but for cause of the injury.
2. The court ruled that the material contribution can apply to risk and not just contribution to the damage. This test is a policy based imposition, not dependant on actually proving things did cause something, only that they probably caused the harm. 
Kauffman v TTC – but for test 
F – The plaintiff was injured when she fell while ascending an escalator when she fell back after two scuffling youths fell back onto a man, who in turn fell back onto her. Her lawyer alleges that TTC was negligent in not providing a better handrail or an attendant which allegedly may have prevented the injury.

I – Was there a causal relationship between the alleged negligence & the injury? NO

H – No liability, no but for causation 

A – Would the loss not have occurred but for the conduct of the defendant, in this case not having a better handrail or attendant, it is  cause for the loss. P must prove but for causation if in position to do so  no evidence that better handrail would have prevented the damage. P never attempted to use handrail & no proof P still wouldn’t fall
Basic Principles 
Athey v Leonati 
F - The appellant suffered back injuries in 2 successive motor vehicle accidents and soon after suffered a herniated disk while doing mild stretching. The herniation was cause by a combination of the motor vehicle injuries and pre-existing disposition and also the act of stretching 

I – Can causation be established? YES – pre-existing condition would not have caused the herniation but for the respeondents actions, it simply made the resulting damages worse. 

A – The tortfeasor is liable for the plaintiff’s injuries even if they are unexpectedly severe owing to a pre-existing condition [thin skull doctrine]. The tortfeasor must take his victim as he finds him, even if the injuries are more dramatic than what they would have been for the average person. 

The judge rules that the pre-existing disposition may have aggravated the plaintiff’s injuries but the defendant must take his victim as he finds him. Therefore he is fully liable for the damage cause by the herniated disk, since the accident caused by the defendant caused the injury.
Inferring Causation
Snell v Farell. 
F - Plaintiff became blind in one eye following a cataract operation performed by the defendant. The doctor continued to do surgery after noticing bleeding in the eye, which could have possibly caused the blindness, although there were other possible causes. 

I – Does the plaintiff in a malpractice suit have to prove but for causation? Liability can be found on a less onerous standard

H - Liable – causation was inferred based on balance of probabilities, proper procedure would have been to stop surgery. Although cannot be said but for the D’s negligence the damage occurred, but the contributed to the risk of harm buy continuing surgery. 

A – This courts apply the robust and pragmatic approach – evidence evaluated based on the BOP and the use of common sense, without the need for scientific precision. 

But for causation can not be proved by P because they are not in apposition to be able to do so. The defendant is in abetter position to know what caused the accident, so the burden of proof should be shifted onto them to disprove causation. P does not need to prove but for causation, only that D contributed to the risk of harm and damage occurred within the realm of this risk.

Using this test, an inference of causation may be found based on BOP. In this case, causation could be inferred based on the evidence which suggested negligence causing the plaintiff’s injury. 
Material Increase in Risk 
Clements v Clements 
F – C was driving a motorcycle with his wife on back. The bike was 100lbs overloaded and it was not known to C that a nail had punctured the back tire. C went 120km in a 100km zone to pass a care, the nail fell out and his was wife was injured. She then sued C alleging that his negligence caused her injury. 

I - What is the appropriate test for causation in this case – but for or material contribution?

H – No liability – but for causation not proven material contribution did not apply.

A – The judge concluded that but for causation could not be established, since the accident could have been occurred without the negligent driving because of the nail and the overloaded bike contributing to the risk of harm. 

In this case it was not impossible to determine if D’s actions caused the injuries, P was in a positive to know the facts as well as D was. Concluded that the circumstances at bar did not rise to a situation in which the material contribution test could be applied. Ordered new trial so but for test can be applied. 
Multiple Causes
Cook v Lewis
F – Lewis brought action against Cook and Akenhead claiming that they negligently injured him by shooting their guns in the area he was in without making sure he was not in the line of fire. Neither defendant claims to have shot the victim.  

I – When there are two parties acting independently, and it’s proven that one of their actions caused the harm but it cannot be proven which one it was, who if anyone is liable?

H - Liable neither could prove on BOP that they did not cause the damage.

A - Burden of proof was shifted onto the D’s because they have a better idea of what really happened than Cook. Court used US precedent from [Summers v Tice + Oliver v Miles] which state to allow both parties to escape liability is unfair because both of them were negligent in contributing to the risk of harm, even though it cannot be proven who caused the damage. 

When both D’s shot at the same time, they destroyed the ability of the P to discover the cause. This was an important factor considered by the judge in determining that the burden of proof should fall on the defendants. Material contribution to harm doesn’t apply because there was only 1 cause of damage.
Case Law Summary 

Kauffman v TTC: no liability plaintiff could not prove that she would not have fallen but-for there not being a better handrail

Snell v Farrell: liability robust and pragmatic approach (common sense): inferred that the doc’s negligent actions caused the blindness, burden of proof shifted to him b/c defendant could not prove but-for causation

Clements v Clements: no liability no but-for causation between overloaded motorbike and the damage, material contribution test did not apply b/c only one defendant (need multiple D’s for material contribution)

Cook v Lewis: both found liable reverse onus-burden of proof shifted to D’s, since by both negligently firing in same direction they destroyed P’s evidence - burden on them to prove other D was guilty, neither could, so both found liable.  
V. Duty of Care 

· Is the defendant under a legal obligation to exercise reasonable care in favour of the plaintiff
· If no duty found, no claim in negligence can succeed UNLESS Anns test is applied and new duty can be created
· 2 intersecting ideas for establishing duty of care
· Close and direct relationship
· Contemplation of foreseeability 
· In the area of negligence, the first question we ask, which is the threshold question, is whether or not a duty of care exists. If it does not, then you want to stop there. 
· Some activities appear to give rise to “general duties” which will be applied whenever someone is hurt as a result  these duties may be viewed as transferable where harm is of a type that is foreseeable, even if the particular victim is not
Simply finding a duty doesn’t mean that the D is guilty of negligence, must still establish
· D breached their duty
· Damage was suffered 
· D’s breach caused the damage
· Neither the proximity nor the damage was too remote 
Donoghue v Stevenson 
F – Donoghue sought to recover damages from a ginger beer manufacturer on the grounds of negligence following the contraction of a serious illness allegedly due to the consumption of a ginger beer produced by S which has a snail in the bottle. The bottle was dark & D couldn’t have known there was a snail in by inspecting the bottle.

I – Does a manufacturer owe a duty of care to the purchaser/consumer to take reasonable care that their product is free from a defect likely to cause injury?

H - Liable – consumer is manufacturer’s neighbour.

A – A duty is owed to thy neighbour. Thy neighbour is any person who is so closely and directly affected by my act that I ought to act reasonably towards them. In this case where manufacturers are making goods for the eventual consumption of consumers they have a duty to take reasonable care to ensure that their products are safe for consumption. 
Cooper v Hobart 
F – The registrar of Mortgage Brokers suspended the license of a mortgage broker Eron, because the broker allegedly used funds for unauthorized purposes. Cooper was one over 3000 investors who advanced money to a broke. Cooper brought action against the Registrar, alleging that they breached the duty of care owed to the appellant on grounds that the registrar was aware of the allegations earlier and should have notified investors that the broker was under investigation

I - Does the registrar owe a prima facie duty of care to the members of these investors for alleged negligence? NO

H – no liability, no prima facie duty of care 

A – First the court looked to see if there was an established duty of care that would apply to the case at hand and determined there wasn’t. Then applied Anns test: 
1. Was the harm reasonably foreseeable & was relationship sufficiently proximate?
Ruled that there was no duty owed to the investors instead that the act imposed a duty between the Registrar and the Canadian public. Therefore wasn’t sufficiently close and proximate – the statutory duty did not bring the parties into a close & proximate relationship. Failed step 1 
2. Are there policy reasons that support establishing a duty of care? NO
Statues are the only source of the Registrar’s duties and nothing in the statute says that they owe a duty to investors, only have a duty to the public. Owing investors a duty would conflict with their duty to the public. If the statute was undermined than public would lose confidence in the system governing mortgage brokers. 
Hill v Hamilton 
F – Claim in negligence against police for negligent investigation. Police officers suspected the plaintiff, Hill, of committing 10 robberies. Hill was arrested, some iffy police conduct occurred, and Hill was eventually found guilty of only 1 of the robberies, with the other 9 being withdrawn before trial. He sued the police station for allegedly using negligent conduct during their investigation, as he ended up being imprisoned for more than 20 months. Some of the negligent police conduct included: an unfair ID lineup: only 1 aboriginal in it, he was charged with 10 robberies and only charged with one, there were other suspects that they never investigated, and other robberies of a similar nature happened while he was in custody. There was also alleged systemic prejudice.  

I – Do PO owe a duty to the suspects of a crime that they are investigating? YES
What is the standard of care? Reasonable police officer at the time in the same circumstances
Was it breached? NO

H – Police owe a duty of care to suspects of crime, but that duty was not breached in this case.

A – 
1. But-for causation – would the damage have occurred but-for the conduct of the police? YES
2. Are there cases that establish a duty of care in this scenario? No, therefore, a novel prima facie duty of care may be established to determine whether police owe suspects a duty of care. Therefore, court applied the Anns test:
Yes, they owed the suspects a prima facie duty of care b/c they were physically proximate to one another, the suspect was in the physical care of the defendant. An officer and suspect have a close relationship: it is personal in that the suspect has a personal interest in how the investigation is done: their life is at stake, their freedom, reputation and potential imprisonment.

Are there policy reasons that support finding a duty of care in this case? YES The behavior of police officers needs to be modified; the facts of this case show that the conduct of police lead to a wrongful conviction, which is something the courts want to avoid. 

What is the standard of care of PO? Was it breached in this case? NO, the standard of care expected of police officers is the standard of the reasonable police officer under the same circumstances subjective and objective standard, because it is flexible based on the circumstances:
The evidence does not establish that a reasonable officer would not have followed similar practices in similar circumstances despite them not being considered good police practices as of today. 

PART II: Are there general policy considerations that would limit/negate recognizing a duty in these circumstances:  YES
1. The court did not want to impose a strict liability regime where all suspects who are found not guilty can sue the police. Therefore, the justice system would become defunct because officers are just going to investigate less. 
2. If the police owe a duty of care to the suspect, does this conflict with their duty to the public: NO the duty to the public is to responsibly investigate suspects, and therefore NO new duty needed to be created since they were a part of the same duty. 
3. Chilling effect: the police might be deterred from investigating if a strict liability regime is imposed. 
4. Floodgates argument: if a new duty is discussed then a new area of torts where police would be sued by anyone if they were found not guilty. 
R v Imperial Tobacco
F – Two types of negligent misrepresentations were brought to court. Canada negligently misrepresented the health attributes of low-tar cigarettes to consumers and Canada made negligent misrepresentations o the tobacco companies. Tobacco company argues that Canada owed the public a duty of care which would make them liable for the damages and claims that Canada owes them compensation if they are held liable to the BC government.
 
I – Does Canada owe a prima facie duty of care to consumers?
Does Canada owe a prima facie duty of care to the tobacco companies?
a. is there legislation that determines whether or not there was a duty of care?
b. Was there a special relationship between Canada and the tobacco companies which would establish a duty of care?
H – Canada owes a duty to the tobacco companies but not to the tobacco users. 

A – First, the court looked at the relationship between Canada and the tobacco consumers to determine if there was a duty of care owed
1. Anns test, stage 1  do the facts suggest that there was a relationship of proximity in which a failure to take reasonable care might foreseeably cause loss or harm to the plaintiff (also, is there any policy reasons that would establish a sufficiently proximate relationship between the two parties?)

Proximity between Canada and consumers not established because Canada stated the risk to consumers; they created no other special relationship with the consumers. The court also held that Canada’s general duty to consumers does not apply to care of particular classes of individuals- ie. Tobacco users. They did not take any other steps to create a sufficiently proximate relationship where the reliance on Canada’s representation would harm the consumers. Likewise, there was no statutory duty between Canada and tobacco users that would give evidence of a breach. 

Part II: Although not employed in this case, it would be likely that the policy considerations would negative the duty Canada might owe to tobacco users: there would be a floodgate of litigation, and people who knowingly engage in behavior that is already risky should not be able to sue the government for contributing to the risk in a small way people who smoke are already likely to get cancer, so the increased likelihood does not add that much of an extra risk. 

Next, the court applied the Anns test to determine if Canada owed the tobacco companies a duty of care:
· Was there an established duty of care between Canada and the tobacco consumers: NO 
· Was there a sufficiently close and proximate relationship? YES
· Duty of care owed to tobacco companies, there was duty because their relationship was direct between the parties, there was no statute that governed their relationship, Canada had a special interaction with the tobacco company outside of their statutory duty. 

Canada could have reasonably foreseen that its negligent misrepresentations would result in some sort of harm to the tobacco companies since it was in fact true that light and mild cigarettes were more harmful than regular cigarettes—information that Canada stated was not true, and the tobacco companies depended upon. 

TYPE OF HARM: The harm that was caused might not be the exact kind that Canada would have expected, but the liability that the Tobacco companies might face in a suit was itself the type of harm that Canada should have expected. 











Summary of Anns/Cooper Test 

Preliminary Question  is there an established or analogous duty of care? 
a) If yes, then apply the law and go no further  prima facie duty established 
b) If no, apply Anns/Cooper analysis

Anns test is used to determine the role of proximity and policy concerns in determining the scope of liability for negligence. 

· The same issue can be analyzed at stage 1(b) and 2 of the test if it has policy considerations that affect both the case at hand and general relationships outside the two parties. 

Stage 1 – Foreseeability & Proximity [negligence requires both]

Part I – Foreseeability 

1. (a) Was the harm caused reasonably foreseeable  burden on plaintiff to prove this on a balance of probabilities. 

High degree of foreseeability
· Example: Dorset Yacht  high and specific degree of foreseeability 
· It was highly foreseeable that the boys would cause some kind of vandalism if left unsupervised

Unforeseeable plaintiff  no duty owed
· Example: Palsfraf v Long Island 
· Fireworks at the train station caused a chain of events that led to P’s harm (was not foreseeable so no duty was owed)

Part II – Proximity [this is where most of the analysis of duty takes palce]

1. (b) Was there proximity in fact? In law? 

a. Proximity in fact – was the harm foreseeable in fact – woulda  reasonable person have been able to foresee it [Donoghue]
· In most cases this is used in order to limit liability by providing that it was not reasonably foreseeable [Mustafa v Culligan]
b. Proximity in law – did the defendant have an obligation to take care in the particular circumstances or the relationship between themselves and the plaintiff? Are there policy reasons to support either extending or restricting the liability in the context of that relationship?
· Legal proximity – these obligations are is determined by precedent. 
· In determining proximity between the parties the factors used to evaluate how close and direct the relationship is by looking at 
· The expectations
· Representations
· Reliance
· The property
· Other interests involved
· If there is a reasonable foreseeable and sufficiently proximate relationship, then move onto stage 2 of the test

** policy considerations – proximity analysis may also include policy questions if they relate to that relationship **

Stage 2 – Residual Policy Analysis (Cooper) 

Looks at whether finding a duty based on the proximate relationship between the parties is based on reasonable foreseeability or whether finding a duty would create a relationship between the defendant and the general public 

Are there any policy considerations which out to negate or limit?
1. The scope of the duty
a. Would recognizing a duty of care impose liability on an indeterminate class of people?
b. What would the effects of imposing the duty be on society in general (if this would result from finding a duty)
2. The class of people to whom it is owed to OR 
a. Do they already have a statutory protection?
b. Would there be an effect on other duties owed?
3. The damages to which a breach of it might rise. 
a. Would there be a floodgate of litigation?

· Policy considerations include 
· Does the legal system already provide a remedy?
· Would recognizing a duty of care impose liability on an interdeterminate class of people?
· What would the effects of imposing the duty be on society in general?
· If yes, then duty can be negated [Hill v Hamilton] 

** burden is on the defendants who raise the issue to prove these police considerations
Unforeseeable Plaintiff 

General Questions
· Was the type of harm reasonably foreseeable?
· Was the chain of causation broken? (normally affects the type of harm)
· Would anyone placed in the circumstances have been harmed in the same way as the plaintiff? (affects the type of harm caused)
· Did the type of harm become reasonably foreseeable through one’s actions? (In case of rescue/rescuers)  if so duty owed 
Hay (Bourhill) v Young 

F – The pregnant plaintiff was leaving the bus when a speeding motorcycle crashed into a vehicle in the intersection. The plaintiff heard a crash and just got in a pack of nerves, even though didn’t see the accident occur.  Plaintiff saw blood on roadway, as a result of shock claimed she wrenched her back and a month later her child was still born, which she claimed was a result of the shock.

I - Was there a duty of care owed to the plaintiff by the motorcyclist? NO
Could the motorcyclist have reasonably foreseen that anyone placed in the position of the plaintiff would have been affected by the events in the way the plaintiff was? No (appeal was dismissed) 

A  - The ROP in the defendant’s shoes could not have foreseen that anyone placed in the position of the appellant could be affected in the way that she was.  Duty can only be a primary duty. 
Unborn Children 

· Pregnant women do not owe a duty of care to the foetus in their womb because of policy consideration  it would violate the privacy and autonomy of women over their bodies. 
Dobson v Dobson 

F – Cynthia Dobson was pregnant. She is driving a car and accident driving negligent. Foetus was permanently injured,  and was born prematurely that day. Her grandfather launched a tort claim for damages against his mother as a guardian of litigation (representing a child that cannot sue for litigation themselves). The litigation was “friendly” because the grandfather was merely trying to collect insurance money to help pay for the costs of the child. The insurance company wanted this case to go to trial so that the precedent could be established. 

I – Should a mother be liable in tort for damages to her child arising from a prenatal negligent act that allegedly injured the foetus in her womb? NO 

H – No liability because no duty owed – policy reasons 



A – Cory, writing for the majority, finds that’s the mother should not be held liable in the situation because of the policy implications. They employ the Kamloops test to determine if a duty of care should be owed. Was there foreseeability in fact and was there proximity: yes, a car accident could be reasonably expected to have harmed a child.  

They find that the first part is satisfied; Policy considerations were analysed in the first step - they considered the special relationship between the mother and the child, which would support finding a duty of care. However the residual public policy implications negate the duty. They state that there are two main reasons for this – it would violate the privacy and autonomy of women, and it is impossible to judicially define a reasonable standard of conduct for pregnant women.

** Policy considerations  if such a suit could go forward than any mother who had a disabled child could claim that she drank or did something negligent, and then claim damages. The courts hold that they should not rule on such policy issues that is for the legislature to do. 

The court also analysed that it is unfair to impose a duty on mothers to act in a certain way when pregnant, when men do not have to abide by such duties when a child is born, both mother and father have the same duties in similar circumstances. 
Special relationship between mother and child - they are bonded in a union, therefore they are part of the same being while the child is in utero, so to affect this relationship would be to undermine privacy and autonomy rights. 

Would have a negative effect on behaviour modification if tort liable is recognized in these circumstances then it would simply restrict behaviour of mothers in a negative way: it might restrict them from certain types of employment, restrict her activities in general, and reduce her autonomy in making decisions concerning health ie. It would not modify behaviour in a positive way. 

DISSENTING
Major, in the dissent, states that in order for the public policy implications to negate the duty they must give restrict the woman's actions in a way that was not present before. 
He says that this is not the case, because she had a duty of care to everyone else on the road, and extending that to the foetus would not change the reasonable standard of her conduct. He says that this case deals specifically with pregnant women driving automobiles, and if the creation of duty imposed a limitation on her actions that was not there previously then the outcome would be different. 
He uses the example with another pregnant woman in the car – if the same outcome occurred, then there is no question that the other woman's foetus could sue her for negligence. He agrees that the Kamloops test applies, but says that the policy implications here do not negate the duty.
Rescue and Rescuers 
· Duty to Rescuers – the general rule is that if a person by his fault creates a situation of peril, he must answer for it to any person who attempts to rescue the person who is in danger. However, this is subject to whether the person’s actions are faulty enough to induce the other party to risk his life [it must be reasonably foreseeable that the negligent action caused the other person to act].

‘Half-Way’ Rescuers 
1. Duty of Rescuers – where a person gratuitously and without any duty undertakes to go to the aid of another, they incur no liability unless what they do worsens the conditions of others. Those being rescued or others attempted to rescue
2. Is liability imposed upon the promise to rescue or taking steps towards rescuing 
Horsley v McLaren 
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