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31. The concept of half the true value (by aestimatio) is found in classical
sources, but in an entirely different context, where it makes sense: where a house
sold has unbeknownst to the parties been partially destroyed by fire (ID. 18.1.57 pr.).

32. As did Rabbinic law, which (notwithstanding the doctrines discussed
here) effectively jettisoned all the debt-relief measures of biblical law. Thus Hillel
(first century B.C.E.) invented a device called the prosbol to enable creditors to
circumvent the seventh-year cancellation of debts mandated by Deut. 15:1-11
(Sheb. 10.2). -

33. Note the play between the full price meaning full value and meaning the
whole of the agreed price—the same ambiguity that informs the Near Eastern
terminology.
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CHAPTER TEN

Codification and Canonization

Abstract

First millennium codes from the Mediterranean basin, such as the Twelve
Tables and the Pentateuchal codes, were the product of an ancient proto-
scientific tradition from Mesopotamia that produced treatises on the law in the
form of lists of casuistic examples. Like their cunciform forerunners, they were
originally read as descriptive and not prescriptive sources of law, because the
concept of the legislative text as an antonomous source of law had not yet been
developed. However, the intellectual revolution that produced analytical
jurisprudence and jurists also led to a change in their character. They were
“canonized” by having attributed to them the status of legislation and of
autonomy. They could thus be read as if they were a comprehensive and
prescriptive body of rules.

Introduction

A law code has two requisites: firstly that it be a law and secondly that it
be a code. The first means that the text must be a normative source of law
which a court is bound to obey, not merely a source of information about the
law, however much respect the court may have for its sagacity. The second
requirement means that it must be an exclusive source of the law, at least in
the area which it purports to regulate (e.g. civil code, criminal code). Even if
some exception is made in practice, the theoretical concept remains necessary
to interpretation of the code. Its text is deemed to be a comprehensive state-
ment of the relevant law, so that anything omitted from the text is omitted
from the law—a sort of legal horror vacui.

[Originally published in E. Lévy, ed., La codification des lois dans Pantiquité
(Paris: De Boccard, 2000), 33—47. Reprinted with permission, which we gratefully
acknowledge.—Eds.]
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Early “Law Codes”

The earliest known legal systems are those of the ancient Near East, the
documentary record of which stretches from the thirty-first to the third
century s.C.E. Scattered through this record, and indeed extending beyond
it, is a distinctive genre of texts known to modern scholars as law codes. There
are seven extant examples in cuneiform script, and several more from the
periphery of cuneiform culture, such as the biblical codes, the Laws of Gor-
tyn, the Laws of Drakon, and the Twelve Tables.! Did these documents
meet the above criteria? Let us begin with the best-known example, Codex
Hammurabi. ,

In thf: epilogue to his code, king Hammurabi appears to claim both the
properties of law and code for its provisions. He states:

[.Xny man wronged who has a case, may he . . . have read to him the inscrip-
tion of my stele, may he hear my words sublime and may my stele reveal the
case to him. May he see his judgment and his mind be eased. . . . (xlviii 3~19)

And a little furth‘\er on:

In the fu'ture, may any king who arises in the land keep the just words that I
%1ave written on my stele. May he not change the judgments of the land that I
judged, the decisions of the land that I decided. . . . {59-72)

We should be careful, however, not to import our own cultural and juridi-

cal conceptions into the text. Let us begin with the idea of exhaustiveness
that the first of the above passages appears to claim.

Exhaustive Codes?

The provisions of Codex Hammurab; are formulated as a series of casuistic
sentences. This form, characteristic of all the law codes, marks it as belong-
ing to a wider literary genre, namely, that of Mesopotamian “science.” By
tl.le third millennium B.C.E., the Mesopotamians had developed a tech-
nique for organizing knowledge by compiling lists of like examples: of
flora, fauna, professions, grammatical forms, etc. A more sophisticated type
of list consisted of cases: medical symptoms and their diagnosis, omens
and their significance, legal problems and their solution.2 They vs’rere ex-
pressed in a hypothetical form that for the Mesopotamians was the hall-

mark of their scientific method: for example, “if X does Y, his punishment
shall be Z.” ’
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Mesopotamian science must have been a considerable improvement on
whatever system of thought had preceded it, for it came to dominate, along
with other aspects of Mesopotamian civilization, the whole of the ancient
Near East (with the partial exception of Egypt). The genre of casuistic law
codes was one aspect of this domination, and one in which it spread even
further, into the Mediterranean basin. A brief examination of the contents
of the Mediterranean law codes, as opposed to native accounts of their
origins, immediately reveals their dependence in form and content on juris-
prudential traditions that can be traced back to Sumer of the third millen-
nium B.C.E.} -

Compared with classical or modern methods of organizing knowledge,
however, the Mesopotamian approach was primitive, a proto-science. In
particular, it lacked the ability to formulate general principles or abstract
categories. Hence it was unable to reason vertically; it could only proceed
horizontally by cumulating examples. Accordingly, neither Codex Hammu-
rabi nor its fellow codes could ever amount to a comprehensive statement
of the law; their lists of casuistic examples could not hope to be exhaustive,
except at the point of infinity.

How then, could Hammurabi purport to provide every possible answer
to the perplexed litigant? He felt perfectly justified in his claim, because his
scientific standards were very different from our own. Certain methods were
employed by Mesopotamian science to compensate for its own limitations,
so that, in native eyes at least, its lists met the requirements of comprehen-
siveness. The examples were consciously grouped by topic, as we know
from a native edition of Codex Hammurabi, which gives sub-headings to
groups of paragraphs, such as “Rules of House, Field, and Orchard,” “Rules
of Soldier and Fisherman” (types of feudal tenant).* Note that the headings
themselves are not strictly analytical, but list examples. Within topics, the
choice and arrangement of examples was designed to place markers at sug-
gestive points—sometimes at the very center of the topic but most often at
its periphery—so as to indicate (if not to delineate) its boundaries.’

A good example of this technique is to be found in the opening para-
graphs of Codex Hammurabi itself:

If 2 man accuses a man of murder and does not prove it, his accuser shall be
killed.

If a man accuses a man of witchcraft and does not prove it, the one
accused of witchcraft shall go to the river and leap the river. If the river
overcomes him, his accuser shall take his house; if the river purifies that man
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and he is saved, the one who accused him of witchcraft shall be killed and
the one who leapt the river shall take the house of his accuser,

If a man in a lawsuit proffered false testimony and did not prove what he
said, if that case is a capital case, that man shall be killed.

If he proffered testimony on grain or silver, he shall bear the penalty of
that case.

If a judge judges a case, renders a verdict, and has a sealed document
drafted, and subsequently changes his verdict, they shall prove that judge to
have changed his verdict and he shall pay r2-fold the claim in that case. . . .

The,t topic is clearly procedure in litigation. The five paragraphs cover the
topic by the simple technique of chronological sequence: initial claim, trial
judgment. At each stage examples are given which illustrate rniscox,lduct’
some common, others not so. Although only a small sample of possible’
wrongdoing and of types of claim is given, the parameters of the topic are
set and the principles by which other cases within its ambit will be decided
are at least adumbrated, if not expressed.

There is thus a considerable gap between the subjective perceptions of
thf: ancient authors as to the exhaustive nature of their work and our evalu-
ation according to modern criteria. It is ip the light of this gap that the
second passage from Hammurabi’s epilogue, referririg to his code as a text
to be obeyed by future kings, should be considered. .

Normative Legislation

There has been much debate as to whether the ancient Near Eastern law
Cf)des were normative legislation at all.® It has been noted that they are never
cited in the manner of modern laws, but that argument has been dismissed
as an argument from silence.” A second argument arises from the “scien-
tific” character of the texts. A scientific work is a work of reference: it may
be consulted, but it does not stipulate, as does a law. Again, it may be coun-
tered that although the ancient law codes were the product of science they
be.came legislation by virtue of their publication by a king. I wish to r;ise a
tl'nrd, more radical, argument against the legislative character of the an-
cient codes. It relates not to the way they were written but to the way that
they, and all other legal documents, were read. In my view, Mesopotamian
jurisprudence did not read legal texts in the same way as ;ve do. They did
not treat them as autonomous sources.
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Legal Interpretation and Textual Autonomy

A vital element in the status of modern legislation is that the words of the
text are the ultimate point of reference for its meaning. They can be eluci-
dated with the assistance of travaux preparatoires or other evidence of the
will of the lawgiver, but the lawgiver could never simply declare, for ex-
ample, that the text did not properly reproduce his intention and should be
disregarded. The reason is that the text is not mere evidence of the order of
the lawgiver; once promulgated, it becomes the lawgiver itself, the messen-
ger as well as the message. Consequently, specially trained experts are needed
to “read” its provisions correctly and understand its words, to introduce
that much-maligned practice of legalistic interpretation.

In the ancient Near East, lawyers did not yet exist as a learned profession.’
This curious absence may be explained in part by the fact that the conceptual
basis for their discipline was still lacking. Those same inadequacies of Mes-
opotamian science that shaped the composition of their law codes also cir-
cumscribed their reading of legal texts. In particular, one inadequacy not yet
mentioned, namely, the inability to define concepts, was of vital significance.
One of the key instruments of legal interpretation of texts—definition—
was not available to them. More significant, however, was the status of le-
gal texts themselves within the constitutional structure of ancient states:
they had not yet attained sufficient autonomy to require a special discipline
for their interpretation.

Let us begin with those documents about the status of which we can be
relatively certain, It is well established that private legal documents such as
contracts and testaments were of evidentiary value only: they were the pro-
tocol of an oral transaction.? Even the most sophisticated of contractual
documents, international treaties, were no more than records of an oral
oath ceremony, and their drafting was a triumph of the scribe’s, not the
lawyer’s, art.

The same may even have been true of records of unquestionably legis-
Jative acts. There is plenty of evidence in letters and contracts of rulers
making orders and of courts obeying them. But those orders, even when
committed to writing, did not stray far from their author, either in scope
or duration. Decrees of kings did not set up general rules of permanent va-
lidity affecting the general population, that is, rules of the type found in the
law codes. The reason for this is that they could not establish for themselves
an existence that would outlive the king’s own will. Ultimately, cases would
be referred back to the king, not to the decree. Thus the most sophisticated
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example of ancient Near Eastern legislation, the royal debt-release decree,
which was solemnly proclaimed, affected the whole population, and was re-
corded in a lengthy text, was retrospective. It demonstrated the king’s ability
to impose his will on past acts. Subject to the restraints of justice, there was
no guarantee that an order of the king relating to the future would not be
replaced by a contrary order relating to the past, so undoing all that had been
done by the first. In these circumstances, the written text could not be more
than evidence of the king’s order; it never became independent of that order..

Between these two types of legal source lie the “law codes.” Their struc-
ture made no pretense of being anything but an academic treatise, the
context of their publication, in those texts that provide one, was an apologia,
and nothing in letters or contracts refers to their being obeyed.!? It is unlikely,
therefore, that their text would have had an independent status.

As was the case with comprehensiveness, the limits of Mesopotamian
conceptualization provide the cultural context for understanding Hammu-
rabi’s claims. Hammurabi expected future kings to follow the words on his
stele because they were evidence of his wise judgments, which resolved every
case that could possibly exist, not because the stele was law independent of
Hammurabi. On the contrary, the same curses that were heaped upon wicked
future kings for erasing the words of the stele applied to a king who merely
erased the name of Hammurabi and substituted his own.!!

If this understanding is correct, the reason for the striking absence of all
reference in the ancient Near Eastern sources to citation of the law codes in
law courts is not the existence of some oral practice which has not happened
to surface in the extant written sources (a perfectly feasible possibility), but a
fundamental lack of the necessary conceptual basis: legalism.

The total absence of legalism, being a negative proposition, is impossible
to prove and, whatever its heuristic value, may be too extreme. It is possible
that, as with other areas of theoretical reasoning, the Mesopotamians had
some inkling of a text’s potential for semantic manipulation, but failed to
develop it.'2 A search of the cuneiform sources—not merely the legal ones—
for evidence of legalistic reasoning brings to light some straws in the wind.
From the early second millennium B.c.E., there are a few references in Bab-

ylonian contracts and in Assyrian letters and court verdicts to actions to be
taken “in accordance with the words of the stele.” The city council of Assur
in particular uses this formula to refer to what appear to be orders previ-
ously made by it.'* Nonetheless, the words themselves are never given, and
are never the subject of dispute. It is impossible to determine from the bare

formula whether the written text was anything more than a means of dissemi-
nating information.
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The copious literature relating to omens might be expected to have
provided a focus for legalistic reasoning. The omen lists bear a close formal
resemblance to the law codes, they apply the same scientific method, and
they are analogous to judgments in the sense that they are prediction.s by
divine rulers as to future events within their control. Furthermore, since
gods are eternal, an omen will remain valid forever, that is, the same Ol'Illi-
nous sign will always have the same significance. Thus it has the potential
for becoming independent of the god whose will it represents. In the seve.nth
century, Assyrian kings consulted experts who in turn consulted canonical
lists in order to establish the ominous significance of astronomical or otl.1e1'
phenomena. Nonetheless, the closest that the experts came to int_erl.)retlng
the lists as independent sources was to suggest that omens predicting de-
feat in battle applied to an enemy land rather than the Assyrian king. Even
here they showed a lack of confidence, advising the king to take a?p.otro’-
paic measures, as if the god could not be relied upon to follow the diviner’s
interpretation.!* '

There is, however, one definite reference to the power of the written word.
King Esarhaddon wished to rebuild Babylon, destroyed by his fa?her, Sen-
nacherib. He tells us: “He (the god Marduk) wrote the time of its lying waste
as 70 years, but quickly merciful Marduk’s heart calmed down and he turned
it upside down and ordered its rebuilding within 11 years.”’s Alth'ough rep-
resented as the god changing his mind, it appears to be an allusion to t'he
Assyrian king turning the tablet round so that the same signs read To+I in-
stead of 6o+10. If 50, the text was regarded as an immutable expression of
the god’s order, and could therefore be reinterpreted, albeit in a crude and
mechanical fashion.

New Developments

The Assyrian system of the seventh century B.C.E. represents the u'ltimate
refinement of Mesopotamian science. Although in its final stages it drew
close to the creation of analytical categories, it failed to attain them, and t.hus
failed to provide the basis for analytical jurisprudence.!® From the Med_l'fer-
ranean littoral, on the other hand, new ideas were emerging that gave exciting
possibilities for the development of law. _

Firstly, legislation became detached from the legislator. I§1 the book of
Deuteronomy (generally dated to the seventh century), the ultimate preroga-
tive of the king, to decree a cancellation of debts, is n}ad.e automatic and
cyclical (1 5:1-11). The tradition that Solon, after proclaiming such a decree,
precluded himself from doing so again by abolishing debt-slavery, belongs
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to the same trend.'” The process of detachment was perfected in the Greek
cities, where it went hand in hand with the development of new forms of
government. It has been argued that the change in terminology from thes-
mos (the decree of an individual ruler) to #omos, which by the fourth century
meant written statute, marks the change to a democratic attitude.'® By then
it had become standard practice in Athenian courts for judges and juries to
swear an oath to decide according to the nomoi, referring to the written
te.xts invoked before them by forensic orators (Demosthenes, Against
Tm.zocmtes 149-151). What gave the #nomoi their status was not their publi-
cation by or association with a ruler, but their validation by passage through
a legitimate political process.

' In this way, the text of legislation came to be regarded as having a life of
its own, independent of the human agent who had produced it, Accord-
ingly, Socrates could imagine the personified laws (nomoi) asking him, “Are
you not intending by what you are trying to do (that is, escape from custody)
to destroy us, the laws . . . ?” (Crito 50a-b). The book of Daniel (written in
"che second century 8.C.E.) dramatically projects this new attitude back
into the Near East with its description of king Darius’ decree, which, “ac-
cording to the law of the Medes and Persians,” once written down r’night
not be changed, even by the king himself (Dan. 6:9).

The second, interrelated, development was that Greek philosophy pro-
vided the means whereby truly comprehensive laws might be formulated.
New methods of analytical reasoning such as division into categories (diziresis
and merismos) and definition (logos tés ousias) enabled laws to be formu-
lated in a vertical manner, with subsidiary rules being derived from general

principles, and categorization ensuring that those principles covered the whole
of a given field of law.

Canonization

If the promise of such new methods was not immediately fulfilled, it was
bec?use they did not fall upon a vacuum. The societies of the Mediterranean
basin not only had a'long and settled tradition as regards their substantive
law, they also had an equally venerable tradition as regards its theoretical
formulation. It looked to a fund of casuistic wisdom, compiled by the
methods of Mesopotamian sciencé. Local versions drew in varying measure
upon a repertoire of traditional legal problems developed originally by
Mesopotamian jurisprudence, for instance the goring ox, the adulteress
caught in flagranti, the thief breaking in by night, the talionic response to
physical injuries.'” In some cases parts of this casuistic fund of traditional
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wisdom existed in written form. The latter, none other than the ancient law
“codes,” enjoyed great prestige and in some instances may have been re-
garded as comprehensive, by the less exacting standards of Mesopotamian
science. Traditional law, especially if concretized in a law code, could not be
swept aside; it could only be reformed and reformulated piecemeal.

The task fell not to philosophers, but to an entirely new learned
profession—the jurists. By applying the methods of Greek philosophy, they
were able to read old sources “legalistically” and thus turn them into com-
prehensive legislation. Their approach was therefore to “canonize” existing
texts, that is, to read them as if they were law codes created on the basis
of the new legal science. For this purpose, the old code would be given the
status of normative legislation and a suitable historical pedigree, namely,
promulgation at a critical juncture in the early history of the nation (not at
the very beginning, but at the politically appropriate beginning).

Two parallel examples are the Pentateuch and the Twelve Tables. In the
first case, several codes, or more probably fragments of codes or of an oral
canon, were inserted into an historical narrative which located its promul-
gation at a convocation in the desert prior to Israel’s occupation of the
promised land, by no less than God himself.2° Rabbinic jurists went further
by deeming it the basis of all Jewish law (while admitting the existence of
an oral code alongside it). In the second case, the Twelve Tables were re-
ferred to by classical jurists simply as lex, “the statute,” and (while admit-
ting the existence of an oral tradition) were regarded as the “fons omnis
publici privatique iuris” (“the origin of all public and private law,” Livy

3.34). The code was said to have been promulgated at a suitably critical
moment in the early Republic (not during the monarchy, of course) for a
suitably worthy social cause. Its form and content, it is to be noted, give no
hint of any of this; they mark the code as a typical product of Mesopota-
mian science, in the same peripheral tradition as the biblical codes and Co-
dex Eshnunna.

Being regarded as comprehensive legislation, the casuistic paragraphs of
the old codes were interpreted as if they had been drafted by a philosopher.
Cicero, who spans the two worlds of philosopher and jurist, unwittingly
provides us with an insight into the jurists’ attitude when he tries to explain
how Greek philosophical discourse may be used for legal argumentation.
The examples that he adduces to illustrate genus and forma (=species), di-
visio (= diairesis), partitio (=merismos), and definitio are not from some cur-
rent juristic treatise or recent legislation, where their influence might be
expected to be at its most compelling, but from that (already in Cicero’s

day) venerable antiquity, the Twelve Tables.?!
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Too little has been preserved of the text of the Twelve Tables for it to
furnish a reliable control of the reverse process, namely, extrapolation from
casuistic examples to general categories. The parallel Jewish sources, on the
other hand, preserve the full text of both the original “code” and its reinter-
pretation at the hands of the jurists. For example, the so-called “Covenant
Code” in Exod. 21-22 contains four different cases of wrongful damage
scattered through its provisions: a goring ox, an ox or ass that falls into a
pit, cattle that trespass on a neighbor’s field, and a fire that spreads to a
neighbor’s field. In the hands of the Rabbinic jurists these were transformed
into a code of the law of wrongful damage:

The four heads of damage are: the ox and the pit and the devourer and the
fire. The ox is not like the devourer, and the devourer is not like the 0X, nor
are both these, which are living, like the fire, which is not living. Nor are all
these, whose nature is to go forth and cause damage, like the pit, whose
nature is not to go forth and cause damage. What is the same in them is that
their nature is to cause damage and that you are responsible for guarding
them, and when they cause damage, the one who caused it is liable to pay
compensation with the best of his land. (Misbna, Baba Kanmima 1,I)

Individual cases thus became genera, under which other traditional cases
could be classified as if they were subsidiary rules. In the light of this ex-
ample, one should perhaps be cautious in assuming that rigid bi-polar dis-
tinctions of classical Roman law, such as that between furtum manifestum
and furtum nec manifestum, existed in the same form in the Twelve Tables,
and thus be wary of reconstructions based on that assumption.2? If-the
fragmentary reference in the Twelve Tables to theft quod nec manifestum
erit”® was no more than an isolated allusion to a special set of circum-
stances, then the classical assumption that it was already then an exclu-
sive category to which two-fold damages always applied might also be
questionable,2*

Once a casuistic rule is regarded as theoretically comprehensive, so that
what is omitted is deemed to be excluded, the door is opened to extremely
creative readings of the text, which were, indeed, an inevitable consequence
of canonization. For the orgy of legalism that characterizes the writings of
both the Rabbinical and Roman jurists may be traced to a method that on
the one hand reveres the text as the most just lawgiver of all, and on the
other strives to make an inadequate text cover (in theory) every possible
contingency. Thus, for example, the casuistic rule in the Twelve Tables: “If a
father sells a son three times, the son is free of the father” was interpreted
by the classical jurists as follows:
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Now a son passes out of parental authority by three mancipations, but all
other children, male or female, leave it by a single mancipation. For the law
of the Twelve Tables speaks of three mancipations only in the case of a

son. ... (Gaius Inst. I. x32)

The jurists, faced with the practical problems of their own day, adopted
a teleological rather than an historical interpretation of the canonized text.
The alternative—to rewrite the text itself on the basis of the same princi-
ples that were applied to its interpretation—was not attempted. Nonethe-
less, the intellectual investment arising from canonization may be regarded
as an important stepping-stone toward Justinian’s Digest and subsequent
codifications. It allowed the early jurists an opportunity to control the
practical consequences of adopting general principles, by confining them
within a framework of pragmatically tested casuistic rules.

Conclusions

We have attempted to trace the history of a legal tradition from Mesopota-
mia of the third millennium to the Roman Empire of the early centuries of
the common era. It is a tale of both continuity and caesura. In the course
of the odyssey, awareness of the system of thought with which the tradition
originated—Mesopotamian legal science—was lost, as indeed was the whole
civilization, lying forgotten for nearly two thousand years.

The process of canonization enabled a few products of that system of
thought to survive, from societies on the periphery of its sphere of influence.
While canonization served working legal systems well, at the same time it
threw a veil over the original meaning of the texts, which were henceforth seen
exclusively through the perspective of a radically different conceptual struc-
ture. The very success of canonization in this regard demonstrates that codifi-
cation may be as much a function of reading texts as of their composition.

Notes

1. The cuneiform codes were: Codex Ur-Namma (Sumerian, c. 2100 B.C.E.) ;
Codex Lipit-Ishtar (Sumerian, c. 1930); Codex Eshnunna (Akkadian, c. 1770);
Codex Hammurabi (Akkadian, c. 1750); Middle Assyrian Laws (Akkadian, four-
teenth century); Hittite Laws (Hittite, various copies from seventeenth to twelfth
century); Neo-Babylonian Laws (Akkadian, seventh century). The Pentateuch
was regarded by Rabbinical tradition as containing 613 laws, comprising both
religious prescriptions and temporal rules. Modern scholars refer to the two
main clusters of rules in the narrative as the Covenant Code {Exod. 21.22-23.33,
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esp. chapters 2122, where laws on temporal matters are concentrated) and the
Deuteronomic Code (temporal laws concentrated mostly in chapter 1§ and chap-
ters 21~25). The Deuteronomic Code is generally dated to the seventh century
B.C.E. and the Covenant Code two or three centuries earlier,

. See Bottéro 1982.

. See, e.g., Westbrook 1988a.

. Ed. Finkelstein 1967.

. Cf. Eichler 1987.

- For a recent summary of the arguments, see Renger 1994.

. Renger 1994: 35.

. The correspondence of scholars with Assyrian kings of the seventh century
B.C.E. names five scholarly disciplines : fupsarru “astrologer/scribe,” baru “harus-
pex/diviner,” BSipu “exorcist/magician,” asti “physician,” and kalu “lamentation
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CHAPTER TWELVE

The Early History of Law
A Theoretical Essay

Abstract

This article surveys early modern histories of the development of law to

show that these accounts were at first shaped by teleology and later by evolu-
tionary theory. The late-nineteenth-century discovery of the cuneiform docu-
ments of the ancient Near East did not immediately challenge the evolutionary
approach, but over time it became clear that these documents, rather than
representing a primitive form of law, were the results of a developed system that
was widely diffused throughout the Mediterranean basin. This system was
characterized by the absence of definition, citation of authority, and jurists. It
persisted until the seventh century B.C.E., when early forms of Greek philosophi-
cal thought began to have an impact. This new thinking gradually transformed
concepts and applications of law until by the fourth century B.CE. a clearly new
form of law emerged that displayed all the features of a modern legal system.

I

The question of how law began first received seridus consideration not
from historians but from philosophers of the European Enlightenment in
the seventeenth and eighteenth centuries. It formed an important part of
their inquiry into the original state of nature and how it developed into
civil society. As might be expected, their arguments are elegant and per-
suasive, but from a modern perspective they are problematic, for two
reasons.

[Originally published in Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte (Ro-
manistische Abteilung) 1277 (2010): 1-13. Reprinted with permission, which we grate-
fully acknowledge.—Eds.] '
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First, their reasoning is not historical but teleological. The real purpose
of their supposedly historical inquiries was to reform modern society, not to
make an objective scientific study for its own sake. Thus for Rousseau the
original state of nature was peaceful, with individuals living in harmony
and having no need for law. It was the imposition of government that led
to violence and tyranny. Rousseau’s “historical” perspective was in fact an
argument for the need for a social contract as the basis of government, in
order to return to the pristine harmony of early society.

By contrast, Hobbes had eatlier reconstructed the life of early man as “soli-
tary, poor, nasty, brutish and short.” Matters only improved with the imposi-
tion of law. This Hobbesian history was in essence a plea for the absolute
power of the sovereign, which alone offered security from the violence that
existed in a state of nature.

The second problem with the philosophers’ reconstruction was their
evidence.

They relied on what was available at the time, which was of two types.
The first was gleanings from classical literature, namely, the accounts of the
patriarchs in the book of Genesis, certain notices in Homer on primitive
peoples, such as the Cyclopes, and occasional speculations to be found in
the work of Greek and Roman philosophers and historiographers.

Furthermore, the chronology that they applied to these ancient sources
was biblical. Accordingly, Genesis and Homer represented the earliest history
of society. Giambattista Vico in his “New Science” of 1744 set out a chrono-
logical table that reckoned the age of the world at the Flood at 1656 years
and at the time of Abraham at around 2000 years.

The second type of evidence that the philosophers applied came from
published observations on contemporary savages in newly discovered terri-
tories (the Americas, Australia, and Africa). The connection between the two
types of evidence was based on a historical determinism derived from the

. new discipline of ethnography. Under this doctrine, all societies began with

unrelated individuals or families (e.g., Cyclopes) and had to pass through
three or four stages of development: e.g., hunting, pastoralism, agriculture,
and commerce, according to the Scottish jurist Lord Kames. Savages fitted
into stage 1 (hunting) and Abraham into stage 2 (pastoralism).

11

In the nineteenth century, philosophy gave way to a new focus of intellectual
endeavor: the scientific investigation of origins, as exemplified by Darwin’s
Origin of Species (1859). This new interest in origins spread to the origins of
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law. Three landmark works appeared at roughly the same time in mid-
century: Sir Henry Maine’s Ancient Law (1861), Johann Jakob Bachofen’
Das Mutterrecht (1861), and Numa Denis Fustel de Coulanges’ La cité an-
tigue (1864). The most prominent of these three scholars was Maine, whose
work was tremendously influential, being cited even by Marx and Engels
(albeit not always positively). It remains a classic of legal history until today.

Maine’s thesis was that the original unit of society was the patriarchal
family (not the individual) and that as families coalesced into larger units
(villages or clans) following a deterministic ethnography, the law also devel-
oped in a series of stages. The first three stages were:

1. arbitrary decisions of the patriarch or the king, who was a patriarch
writ large;

2. customary law guarded by aristocracies, who inevitably abused their
monopoly of knowledge;

3. law codes, resulting from popular agitation and the invention of
writing.

In these early stages, the law had certain standard characteristics, in
particular, formalism; the priority of procedure over substance and of status
over contract, communal property, and private revenge (as opposed to crim-
inal law). “Progressive” societies overcame these limitations by legal tools
such as legal fictions, equity, and, ultimately, legislation.

Maine’s theory was evolutionary, that is, it saw the law as developing slowly
and organically along a well-defined path, pre-determined by the social and
economic development of society, analogous to the Darwinian view of the as-
cent of man. The same is true of his contemporaries. They argued over details,
for instance whether patriarchy or matriarchy came first, but they all used the
same approach. It was an approach that suffered from two limitations:

1. These nineteenth-century historians had essentially the same evi-
dence on early law available to them as did the philosophers of the
previous century, except perhaps for more ethnographic reports. In
Maine’s case, it was even narrower. He purported to write a history
of Indo-European law and therefore ignored the evidence of the
Bible, although in practice he drew wider conclusions and his work
has always been taken to have universal validity. Maine basically
elevated certain incidents related in Livy’s Early History of Rome to
universal principles of legal history.

2. Although no longer teleological, the historians’ approach failed to
break out of the paradigm that had been created by the philoso-
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phers. On the contrary, they took the eighteenth-century model and
applied it, reinforcing it with new sciences, such as geology and
anthropology. They continued and developed what was effectively
an evolutionary determinism. For example, a popular concept was
that of “fossils”: early written evidence and contemporary primitive
rituals that contain relics of earlier practice.

By the 1890s there was broad agreement on certain features of legal
evolution, which became conventional wisdom, including, for example:

1. Society evolved from family to clan to kingdom.

2. Property evolved from communal ownership to private ownership.

3. Injury and death were dealt with initially by revenge, which was
then replaced by payment and finally by punishment.

4. Liability was strict (Erfolgshaftung), with the mental element only
gradually being introduced.

5. Early law was suffused with religion and gradually became
secularized.

I

By the late nineteenth century, decipherment of hieroglyphics and of cunei-
form script had recovered the lost civilizations of the ancient Near East,
until then only known through garbled fragments of information in Hebrew
and Greek sources. At the same time, advances in science had expanded the
chronology of pre-history by tens of thousands of years.

The new data included legal sources. In 1877 the first cuneiform legal
documents were published and the trickle soon became a flood. The greatest
impact was the publication in 1901 of the Law Code of King Hammurabi
of Babylon (CH), which a French archaeological team had discovered the
year before and brought back in triumph to the Louvre (where it still stands).
Here was a law code that predated the laws of Moses by a thousand years
(o the chronology as then reckoned) and the Roman Twelve Tables by
1500 years, Legal historians flocked enthusiastically to the new source; some
learned Akkadian and the cuneiform script. In 1903 David Heinrich von
Miiller published an edition of CH, the Twelve Tables and Moses’ Code in
parallel columns. Much ink was spilled on speculating as to the connection
between the three.

What was the effect of these astonishing new sources on legal historians?
Did it lead to a new paradigm? Not at all. Like the historians of the mid-
nineteenth century, who had adopted the paradigm of the philosophers,
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historians of the twentieth century sought to impose existing conventional
wisdom on the new material.

The great pioneer of cuneiform law, Paul Koschaker, in a study of Baby-
lonian marriage law (1917) argued that marriage was by purchase, uncon-
sciously (or consciously?) echoing Aristotle’s assertion that primitive Hellenes
had once upon a time purchased their wives from one another (Politics 2.11).
He also insisted on the patriarchal nature of the Babylonian family as ex-
plaining many features of Babylonian law. Geoffrey Rolles Driver and Sir
John Miles, in their classic commentary on CH (1952), set out “the develop-
ment of the Semitic theory of punishment.” I quote it here in full, because it
is the quintessence of an evolutionary theory:

The family is the primitive unit of which the paterfamilias is the chief, but it
does not long live in isolation; groups are formed for security, and matters
affecting the group are decided by the king or chief. . . . If one member of the
family injures another, the matter is settled by the head of the family who
does what he thinks right to requite the wrong. . . . If, however, one member
of a family injures a member of another . . . a feud arises between the two
families. . . . Here the group itself is concerned . . . for the blood-feud is civil
war. The community must then lay down rules and the first is that, when the
blood of the murderer has been shed, the murder has been requited and
peace between the two families shall be restored. Here the germ of one of the
principal limitations on the indiscriminate vengeance of the blood-feud
appears, the principle of “tit for tat” or talion. This principle is applied not
only to slaying but to all corporal injuries, and the doctrine that the punish-
ment must fit the crime begins its history. The other limitation on the
blood-feud is the recognition of “composition,” whereby the offending party
buys off the consequences of his act. In the first instance composition is
purely voluntary, a private agreement between the two families, which is
perhaps the earliest type of contract. Subsequently, composition for certain
offences became compulsory. . . .

This beautifully elegant exposition is a masterpiece of g priori reasoning.
It could have been lifted straight out of Maine’s history of Indo-European
law. What about the evidence? Sources are hung upon the development
model like cladding on a scaffold. In CH, talion is prescribed for aristocrats
and fixed payments for commoners. Therefore, according to Driver and
Miles, CH has partially reached the stage of composition, but only for the
lower classes. Using the same method, other scholars created a different
history of development. For example, Arthur Sigismund Diamond had ar-
gued that composition must have preceded talion, because primitive society
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saw life purely in economic terms. The discovery of laws predating CH that
prescribed fixed payments for injury seemed to confirm his theory. Unfortu-
nately, the Hittite Laws, which were later than CH, also had fixed payments.
This difficulty was easily overcome by assuming a different rate of progress
towards civilization among the different societies, in the manner of Maine’s
distinction between progressive and backward societies. The reasoning
formed a perfect circle: societies that are more primitive have fixed payments;
evidence that they are more primitive is the existence in their laws of fixed
payments.

The many societies that were attested by new discoveries from the an-
cient Near East could thus be contrasted by assigning them different rungs
on the evolutionary ladder and all fitted neatly into place. Within a society,
progress could be marked by contrasting different laws from different
periods, and if this did not work, by dissecting the same law. Seeming con-
tradictions within a law could be resolved by assuming interpolation of new
words or phrases into an old text to accommodate developments in legal
doctrine. Of course, f_he editing had to be clumsy, or the signs of interpolation
would not be visible.

Evolutionary determinism has the benefit of explaining similarities be-
tween laws in different systems without the need for any connection between
them; systems at the same stage of development are bound to have similar
laws. This was adopted with enthusiasm by scholars wishing to promote the
particularity of the legal system in which they specialized. After an initial
wave of pan-Babylonianism, a reaction set in. Throughout the twentieth
century, Greek, Roman, and biblical historians hastened to deny any con-
nection between the cuneiform systems and their own law. Particularism
could be found even within the cuneiform systems, with Babylonianists
denying connections with Assyrian law, for example.

Here at least, the rising tide of evidence has slowly but surely swamped
particularist objections. Fifty years ago scholars could still be found who
claimed that the virtually identical text of law about the goring ox in Exodus
and in Codex Eshnunna (a law code from a kingdom to the north of Babylo-
nia slightly pre-dating the reign of Hammurabi) was pure coincidence. Now
the derivation of biblical law from cuneiform models is unquestioned, al-
though the nature of the relationship is still a matter of debate. In the Greek
and more slowly in the Roman sphere, ancient Near Eastern influence on
local law, still rejected with vehemence some twenty years ago, is being ad-
mitted as part of a general pattern of interconnection ranging through myth,
theology, and material culture. Ethnography, however, under the modern
guise of anthropology, still thrives as a source of evolutionary determinism
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and even of particularism. There are biblicists on the one hand and classi-
cists on the other who still consider early Hebrew law or early Greek law
(from as early as the tenth to seventh centuries B.C.E.) to have more in com-
mon with the practices of twentieth-century stone-age tribes than with each
other.

v

At the beginning of the twenty-first century we have reached a point where
we can reject the model of early law based on an intellectual tradition go-
ing back to eighteenth-century philosophy. Instead, we need to create a new
paradigm based on the mass of evidence that has accumulated over the last
150 years.

Surveying that evidence in the manner of an archaeologist’s initial survey,
we see that the earliest law that we can recover comes from the Near East.
The sources from that region predate by far sources from other early civili-
zations such ‘as India and China. They fall into roughly three categories:

1. By far the largest group is documents in cuneiform script, mostly
written on clay tablets. They form a good ninety percent of our
sources, albeit solely due to the accident of preservation, Clay is not
perishable; other media such as papyrus and parchment are. Most
cuneiform tablets come from Mesopotamia, with a small quantity
from Syria and Anatolia.

2. A smattering of sources comes from Egypt, in the various Egyptian
scripts, and a few documents in Aramaic are found in Egypt and
Syria. Some early legal inscriptions have been discovered in Greece,
mostly from Crete (such as the Gortyn Code). :

3. Finally, there are the sources known previously, that have survived
by tradition rather than being recovered by excavation. The main
examples are the Hebrew Bible, the Twelve Tables, and other
fragments culled from later Greek and Roman literary sources.

The earliest decipherable legal documents in cuneiform date from the
twenty-seventh century B.C.E. and they continue until the fourth century
B.C.E.. Egyptian Demotic documents begin in the seventh century B.C.E. but
only become numerous from about the fourth century B.C.E. The Hebrew
Bible, Aramaic documents, and early Greek and Roman material date be-
tween the ninth and the fourth centuries B.c.E. With the conquest of the Near
East by Alexander in the fourth B.c.E., Greek gradually replaced the other
languages and scripts, although Demotic survives into the first century C.E.
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We can thus conveniently describe the earliest phase of recorded law as dat-
ing roughly from the twenty-seventh to the fourth centuries ®.C.E., after
which the Hellenistic period ushers in a new phase. As we shall see, it is pos-
sible to describe the end of early law in more detail and endow it with more
significance.

Turning our attention to the types of sources available, we can discern
five broad categories:

1. Records of contractual agreements make up the bulk of the legal
documents of practice, and of these the two largest types by far are
land sales and loans.

2. A small number of texts are records of litigation. They are not law
reports in the modern sense: they contain no legal argument, merely
a summary of the facts and the result, and sometimes elements of the
evidence.

3. An even smaller number of texts record legislation, in the form of
royal decrees, instructions, and the like.

4. Making up a small but significant genre of their own are the so-
called “law codes.” CH is the most complete and prominent exam-
ple, but in total seven such codes exist in cuneiform, one in Greek
and one in Latin.

5. The Hebrew Bible contains examples of all the above, including
three law codes. They have been transformed by being embedded in
a different literary form. The historian can extract legal information
from the different literary genres in the Bible and the same applies to
miscellaneous sources such as myths, letters, and lexical lists.

A survey of this immense material—the legal documents of practice run
into the tens of thousands—reveals three quite startling features.

The earliest decipherable legal documents (from Sumer in southern Meso-
potamia) reveal a legal system that is already mature. They contain contracts
relating to the sale of land that presuppose a settled agricultural, indeed ur-
ban, society with governmental institutions, a bureaucracy, law courts, and
long-established legal procedures.

The latest legal documents (from Babylonia under the Persian empire) are
still based on the very same legal principles. The principles underlying the
law of sale or marriage or even evidence have not fundamentally changed.

This continuity is geographical as well as chronological. Many of the
legal principles and rules present in Mesopotamia are reproduced through-
out the Near East with varying degrees of similarity over almost three mil-
lennia of documentation. Israel and Hatti, for example, present strikingly

The Early History of Law 227



close affinities, while Egypt seems to be a little more remote, although it is
difficult to judge due to the paucity of documentation from Egypt. Even more
startling is the fact that some of those principles and rules are reproduced
in what we know of law from pre-Hellenistic Greece and Rome.

Our immediate conclusions are that the law in the earliest known phase
of legal history, focused on the ancient Near East, was essentially static over
the course of several millennia and transcended individual legal systems,
covering the whole region and beyond. This is not to say that laws did not
change or that individual legal systems were not autonomous, but there was
a core legal tradition common to all that did not develop significantly over
this period.

This conclusion seems counter-intuitive. By its very nature, law must
change to meet changing circumstances. New cases will create new law.
The model, however, is our own modern society, where the restless pace of
technological development and social change forces the law into a constant
frantic rush to keep up. Massive resources are poured into the effort, in
the form of specialized experts and branches of government dedicated to
churning out fresh legislation, interpreting and implementing its provisions.
The reasons behind our present situation are suggestive of the reasons for
the very different conditions in early antiquity.

The world of the ancient Near East was more static than our own, but not
entirely so. Cities, states, and empires rose and fell. Population movements
led to radical changes in the ethnic composition of the area and brought in
new cultures as much as in later periods. International trade and diplomacy
facilitated the exchange of ideas. The social background is therefore impor-
tant, but not the sole factor.

Justice comes from the heart, law from the head. Every child has an innate
sense of justice, summed up in those familiar words “but it’s not fair!”—:
likewise our most distant ancestors. Law, by contrast, is an intellectual con-
struct. Although a society cannot exist without law, the latter is an artificial
product of the mind. For individual judgments to become more than ad hoc
justice, they must be formulated as rules that are reasonably predictable in
their results and mutually consistent. All the more so with legislation and
treatises. Consequently, a legal system cannot be more advanced than the
system of thought and reasoning generated by its host society.

If we look again at the overall picture given by these early sources from
the ancient Near East, three more remarkable features strike us—remarkable,
that is, by their absence.

First, nowhere to be found, in the legal literature or elsewhere, are the
basic components of modern legal reasoning, namely, division into theo-
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retical categories and definition of abstract concepts. Nowhere do we find
anything remotely like the statement, fundamental to our thinking, that, for
example, there are three types of property: real, personal, and intellectual.
Technical legal terms like inheritance, adoption, pledge, and hire abound,
but nowhere are they defined. The most intellectualized form of source, the
law codes, which were the equivalent of academic treatises on the law, are
formulated as lists of individual cases, such as:

If a man rents an ox or a donkey and a lion kills it in the open country, it is
the owner’s loss.

In this respect, they form part of what is known as Mesopotamian science,
which attempted to understand the world through lists: of trees, plants,
animals, and precious stones, of medical symptoms and their diagnosis, and
of omens and their meaning, for instance:

1f a woman gives birth and the right ear (of the child) is small, the house of
the man will be scattered.

Second, another basic feature of modern law is missing: citation of au-
thority, whether statute or precedent. The nearest the sources come are a few
vague references to a rule being “according to the words of the stele.” They
undoubtedly refer to a statute inscribed on a monument, but it is a refer-
ence, not a citation. It is possible that we do not have the right type of
source, that citation took place during legal argument in the courts but has
not been recorded. But there is no hint of any such notion in letters or other
literature, whereas when we reach the Hellenistic period the opposite is
true. The sources indulge in an orgy of citation: in Greek courts and by Ro-
man and Rabbinic jurists. For the earlier period, we gain the impression that
the law was expressed in decrees, law codes, or precedents; for none of them
was the exact wording of the text of any significance, even when it existed in

_ written form.

Third, among the long lists of professions—doctor, soothsayer, priest—
there is one missing: the lawyer. Or, to be more exact, the jurist: the expert
in the interpretation of the law.

Accordingly, the legal systems of the ancient Near East differed intellec-
tually from modern systems and from the systems of the Hellenistic period
in how they formulated the law and how they read it. The reason is the
Greek intellectual revolution. Mesopotamian science controlled the law,
and Mesopotamian science lacked the tools that Aristotelian logic was to
provide and which we use to this day. In consequence, the law was con-
demned to remain static. Once the law could be formulated in exclusive
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categories, and its technical terms defined, the text of legal instruments such
as statutes and contracts took on a new role: they became autonomous, to be
interpreted without regard to the circumstances of their creation or their
creator, Interpretation became an art, if not a science, and required a new
type of specialist: the jurist.

The flood of legislation and the restless juridical innovation that charac-
terizes modern Western systems has its origins in the philosophical revolu-
tion of the eighteenth-century Enlightenment, which gave legal systems
new intellectual tools, so eagerly grasped by philosopher-jurists such as Jer-
emy Bentham in England and Friedrich Carl von Savigny in Germany. That
revolution, however, relied on the Greek philosophical revolution of two
millennia earlier and on the new intellectual tools that it gave the Greek
orators and Roman jurists. They used those tools to create law as we recog-
nize it today.

The revolution in early law that I am describing did not happen overnight.
The static picture that I have painted begins to crumble from about the sev-
enth century B.C.E. in the Mediterranean basin (roughly around the time of
the Presocratic philosophers). For example, the book of Deuteronomy, which
dates to the seventh century and the Assyrian occupation of Israel, takes
traditional ancient Near Eastern material, much of it from Assyria, and be-
gins to transform it in innovative ways. Traditional debt-release decrees, an
instrument in use for millennia, are turned into cyclical legislation of a type
not seen before: the sabbatical and jubilee years. In the sixth century, the Gor-
tyn Code still has the form of an ancient Near Eastern law code but has

-paragraphs that definitely indicate that it was legislative in effect. It even
contains a definition of a legal term. Citation appears in the Greek orators
of the fifth and fourth century and in the later books of the Bible, but jurists
do not appear until the third century in Rome.

To illustrate how this “revolutionary” view of legal history affects devel-
opment of the law, I will return to an earlier example that was emblematic
of the evolutionary school: homicide. The evidence of the sources shows
a traditional system established already in the third millennium and very
widespread: in Mesopotamia, among the Hittites in Anatolia, in the He-
brew Bible, and in the Homeric epics. The principle is that the relatives of
a homicide victim have a dual right: to execute the killer by way of revenge
or to accept payment by way of composition. The two rights were contem-
poraneous, not consecutive, in time, Revenge was private, but it was not a
lawless vendetta. It was a judicial remedy awarded by the courts where
they deemed the circumstances appropriate. Moreover, the court could
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calibrate the dual right according to the seriousness of the offense, deter-
mined by criteria such as the mental state of the killer (premeditated or not)
or the status of the victim (head of household or son). The court could raise or
lower the degree of revenge or insist that the right-holders accept composi-
tion and fix the level thereof.

As an aside I should explain that commentators who thought only
revenge or only composition was exclusive to a legal system because a law
code or a paragraph therein mentioned only one of them failed to appreci-
ate the casuistic nature of the sources, which do not state principles, only
the rule applicable to a narrow set of circumstances. Where a paragraph in
a law code set a fixed payment, the underlying alternative of revenge would
have been self-evident to any contemporary reader, although not mentioned
explicitly.

At the same time, the ancient systems did not lack purely public offenses.
Offenses that were deemed to pollute society, such as blasphemy or incest,
were likely to bring down divine wrath upon the whole society. The au-
thorities therefore acted to arrest and execute the culprit, just as in a mod-
ern prosecution of crime. Homicide did cause some local pollution, but it
did not fall within this category of polluting crimes that endangered society
as a whole.

Somewhere between the seventh and fifth centuries B.C.E. a radical
change appears in legal systems of the Mediterranean basin. The Priestly
source in the Bible polemicizes against accepting composition for homicide;
the victim’s family must exact revenge. Its rationale is that murder pollutes
the Promised Land, like blasphemy. Thus the Priestly source appears to be
engaged in an attempt to shift murder, hitherto understood as a purely pri-
vate matter between the culprit and the victim’s family, into the category of
public offenses such as blasphemy, apostasy, and incest, and thereby turn
the private right of revenge into a public duty. It even places a strained in-
terpretation on the customary phrase “life for life” in order to achieve this
result, the first known instance of juristic interpretation of a text (Lev.
24:17-21).

The same tendency is apparent over the same period in ancient Greece.
Homeric law in the eighth century still accepts composition as a legitimate
alternative to revenge. By the fifth century, Athenian homicide law is still
based on revenge by the victim’s family, but that revenge has changed from a
right to a duty. One of the reasons given is that it is necessary to free the whole
state from pollution caused by homicide. In both systems, the groundwork
has been laid for treating murder as a public crime.
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To summarize, the early history of law can be divided into three periods.
Taking them in reverse chronological order, the latest is the classical period
dating from the fourth century B.c.E. It is based on Greek philosophy and
exhibits the reasoning and general characteristics that are familiar to us in
‘modern legal systems.

The preceding period, which we may call the archaic period, begins
for us in the early third millennium with the first known legal sources,
but must already have existed long before then. It is based on Mesopota-
mian science and its legal reasoning seems alien to us, not least because
of the intellectual tools that it lacks. Between this and the classical pe-
riod there is a transitional phase from about the seventh to the fifth cen-
tury B.C.E. when radical new ideas from the Mediterranean are penetrat-
ing and transforming the ancient tradition. At its outset, Mesopotamian
science must have been equally revolutionary in its effects, but we can
only speculate about the circumstances of its creation or of its applica-
tion to law.

The invention of writing in the late fourth millennium is an obvious point
of reference, but in my view is unlikely to have been a direct cause. Through-
out the archaic period the practice of law was essentially oral, both in trans-
actions and in litigation. Writing was adjuvant: an occasional convenience
but by no means a necessity. Writing could at most have been an indirect

cause, in that it was a technology of power, which aided new modes of social.

control and organization arising from urbanization. On the other hand, the
turning-point may have been the advent of urbanization itself in the mid-fifth
millennium, predating the advent of writing, when major organizational
changes would already have been needed. Or it may have been even earlier, at
the agricultural revolution at the beginning of the eighth millennium, when
ownership of land became necessary. It is impossible to know and unwise to
speculate, but it does give us some perspective on the evolutionary theories of
ancient law.

It should be clear by now that the supposed features of primitive law
proposed by evolutionary theories, if they ever occurred, are irrelevant to
the archaic period. The literary sources on which they rely relate mostly to
the early first millennium, when a settled, static tradition based on highly
organized urban societies had already existed for at least two thousand years
and possibly much, much longer. Rules which supposedly represented the
first faltering steps of a nascent legal system can be shown to be derived
from that long-standing and widespread tradition.

232 EX ORIENTE LEX

If primitive law did evolve in the manner posited by eighteenth-century
philosophers and repeated by historians of the following centuries, it can only
have been in the first period of early law, which we may term the prebistoric
period and which, for all we know, went back to the Neanderthals. Unfortu-
nately, since we have no written sources from that period, we cannot know
the nature of law at its origins nor how it evolved. We can only conjecture.
But I am a historian and leave conjecture to the philosophers.

Note

Charles Alexander Robinson, Jr., Memorial Lecture, Brown University, Monday
January 23, 2009. I thank the editors for accepting the manuscript in the shape of
the lecture. Essential literature: Bachofen 1861; Darwin 1859; Diamond 1971;
Driver and Miles 1956; Fustel de Coulanges 1982 (x864); Hobbes 1651; Kames
1758; Kohler 1897; Koschaker 1917; Kuper 2005; Maine 1861; Morgan 1864;
von Miiller 1903; Rousseau 1762; Stein 1980; Vico 1744; Westbrook 2003b.
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