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3 Law making: parliamentary law making

Lords Spiritual (Women) Act 2015 (c. 18)

@

In this section “eligible bishop” means a bishop of a diocese in England who is

not yet entitled in that capacity to the issue of writs of summons.

©®)

‘The reference in subsection (1) to a vacancy does not include a vacancy arising

by the avoidance of the see of Canterbury, York, London, Durham or

Winchester.

2 ‘Commencement, extent and short title

)

‘This Act comes into force on the day Parliament first meets following the first

parliamentary general election after this Act is passed.

@
@)

‘This Act extends to England and Wales, Scotland and Northern Ireland.
‘This Act may be cited as the Lords Spiritual (Women) Act 2015.

© Crown copyright 2015

Printed in the UK by The Stationery Offce Limited underthe authority and superintendence of Carol Tullo, Controller
of Her Majesty’s Stationery Offce and Queen’ Printer of Acts of Parliament

032015 49022 19585

Figure 3.3b The Lords Spiritual (Women) Act 2015 (continued)

Look online 0 .
1. Look up a recent Act of Parliament on the internet.
You can find Acts on www.legislation.gov.uk. Try to
find the commencement section.

Look up any Bill that is currently going through
Parliament. These can be seen on www.parliament
uk.What stage in the parliamentary process has the
Bill you have chosen reached?

3.3.7 Advantages of law making in
Parliament

The main advantage of parliamentary-made law is
that it is made by our elected representatives. This
‘means it is democratic. Also, as there has to be a
general election at least once every five years, the
public can vote out any government if it has not
performed as the public expected.

Another advantage is that Acts of Parliament can
reform whole areas of law in the one Act. An example
is in the criminal law with the Fraud Act 2006, which
abolished all the old offences of deception and fraud
and created a newer and, hopefully, simpler structure
of offences. Judges can only change the law on very

small areas of law as they can only rule on the point
of law in the case they are deciding,

Acts of Parliament can also set broad policies

and give the power to others to make detailed
regulations. This is known as delegated legislation
(see Chapter 4). This is an advantage because the
general structure is laid down by Parliament but it
allows greater detail in the law than if it was just
contained in an Act of Parliament

Also before a Bill s presented to Parliament there
will have been consultation on the proposed changes
to the law. This allows the government to take into
consideration objections to the proposals. Also, as all
Bills have to go through the lengthy process in both
Houses of Paxliament, the new law will be thoroughly
discussed in Parliament.

Law made by Parliament is also certain as it cannot
be challenged under the doctrine of parliamentary
supremacy (see section 3.5)

3.3.8 Disadvantages of law making in
Parliament

Although there are major advantages to having
law made in Parliament, there are also some
disadvantages. One is that Parliament does not
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always have time to deal with all the reforms that are
proposed. This is particularly true of reform of ‘lawyers’
law’ such as criminal law or the law of contract.

An example of law that is still awaiting reform is
the law on assaults and other offences against the
person. The Law Commission proposed changes

to the law on offences against the person in 1993
Reform was needed because the old law dated

back to an Act of 1861 which was very difficult to
understand. In 1997 the government accepted that
there was a need for reform and published a draft Bill
in 1998. However, this was not put before Parliament
and the law has not yet been reformed.

Even where the government introduces a Bill into
Parliament the process of becoming an Act with all
the different reading, committee and report stages
can take several months

The government is in control of the parliamentary
timetable and allows very little time for private
members’ Bills. Even when a private member does
manage to introduce a Bill it can be easily voted

out by the government as they have the majority in
the House of Commons. The result s that very few
private members' Bills become law.

Another disadvantage is that Acts of Parliament are
often very long and complex. This can make them
difficult to understand. In fact many of the cases that
g0 tothe Supreme Court on appeals are about what the
words in an Act of Parliament mean.

‘The law can become even more complicated where one
Act amends another so that it is necessary to consult
two or more Acts to find out exactly what the law is.

3.4 The influences on Parliament

There are several influences that lead to Parliament
deciding what new law to bring in or what law needs
tobe changed

3.4.1 Political influence

When there is a general election all the political
parties publish a list of the reforms they would carry
outif they were elected as the next government. This
is called the party’s manifesto, and it is one of the
ways in which the party tries to persuade people to
vote for them.

The party that has the most members of Parliament
after a general election becomes the government.
This party then has the whole life of the Parliament

(this can be up to five years) to bring in the reforms.
they promised in their manifesto. Most of the
reforms will gradually be put before Parliament to
pass as an Act of Parliament.

Throughout any session of Parliament, the
government has the major say on what new laws will
be put before the House of Commons and the House
of Lords for debate.

At the opening of each session of Parliament (usually
about once a year) the government announces its
plans for new laws in that session. This is done in the
Queen's speech. This speech is written for the Queen
by the Prime Minister and other senior ministers.
‘This is shown in the speech as the Queen will usually
use the words 'my government will ...

Advantages

Each political party has its proposals for reform ready
so that if they are elected as the government they
know what they wish to do. Also the fact that the
government has a majority in the House of Commons.
means that virtually every law it proposes will be
passed. This makes the law-making process efficient.

Disadvantages

Ifa different party is elected at the next general
election, they may decide to repeal or alter some of

the laws that the previous government passed. This

is because their policies are likely to be quite different
from those of the previous government. Changes in the
law in this way can be costly and open to criticism.

Where the government has a very small majority
it may restrict what laws they can get passed in
Parliament. In particular, when there is a coalition
government (that is where two parties have to
combine in order to have the majority of MPs in

the House of Commons) then they will have to
compromise on what policies are followed. This
happened in the Coalition Government of 2010-15
where the Conservative and Liberal Democrat parties
joined together to form the government.

3.4.2 Public opinion/media

Where there is strong public opinion about a change
to the law, the government may bow to such opinion.
‘This is more likely towards the end of a term of
government when there will be a general election
soon and the government wants to remain popular
with the majority of people.
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3 Law making: parliamentary law making

The term ‘media’ means the ways in which
information is supplied to the public. It includes
television and radio, newspapers and magazines. The
media play a large role in bringing public opinion to
the government's attention. Where an issue is given a
high profile on television and in the newspapers, then
this also brings it to the attention of other members of
the public and may add to the weight of public opinion.

Advantages
Sometimes public opinion will be affected by specific
events and these may also play a role in formulating
the law. A particularly tragic example was the
massacre in 1996 of 16 young children and their
teacher in Dunblane by a lone gunman with a legally
owned gun. An enquiry into the ownership of guns
was set up and a pressure group organised a petition
asking for guns to be banned. Eventually Parliament
banned private ownership of most handguns.

‘This has helped prevent many further such tragic
incidents. In America, where private ownership of
guns s allowed, there are frequent examples of mass
shootings each year.

We have a free press. This is an advantage as they are
able to criticise government policy or bring any other
issue to the attention of the government. An example
of the media highlighting bad practice was seen in
2009 over Members of Parliaments’ expenses claims,
Expenses claims made by various MPs were detailed
in a national newspaper. Some of the claims were for
quite large amounts of money and some were even
foritems which the MP had not paid for. This caused
a public outrage at the system of MPs’ expenses.
Parliament then had to reform the whole system.

Disadvantages

The government may respond too quickly to high-
profile incidents (a ‘knee-jerk reaction’). This can
lead to law being created too quickly and not thought
through, so that the law is poorly drafted. This was
seen with the Dangerous Dogs Act 1991 where the
wording in the Act has led to many disputed cases in
the courts. The Act has also failed to protect people
from dangerous dogs as thousands of people need
hospital treatment each year after being attacked

by dogs. Also each year there are incidents in which
people, especially children, die as a result of being
attacked by a dog

There is also the disadvantage that, in some cases, it
can be argued that the media manipulate the news
and create public opinion.

3.4.3 Pressure groups

These are groups which have a particular interest.
They try to bring matters they are interested in to the
attention of the general public and the government.
There are two types of pressure group: sectional and
cause.

Sectional pressure groups exist to represent the
interests of a particular group of people. They often
represent work groups or professions. Examples include
the Law Society which represents solicitors' interests,
the British Medical Association which represents
doctors and trade unions which represent workers in
different types of jobs.

Cause pressure groups exist to promote a particular
cause. There are many different types of ‘cause’
pressure group. Examples include environmental
groups such as Greenpeace, animal welfare groups,
human rights groups, such as Amnesty and ASH, the
anti-smoking group.

Pressure groups may make the government reconsider
the law on certain areas. This was seen in 2000 when
the government finally agreed to reduce the age of
consent for homosexual acts in private to 16. Another
example of the government bowing to public opinion
and the efforts of the pressure group the League
against Cruel Sports was the passing of the Hunting
Act 2004, which banned hunting foxes with dogs. In
2007 strict laws against smoking in public places were
introduced because of public opinion and medical opinion.
Sometimes pressure groups will campaign against

a proposed change to the law. This was seen when

the government tried to restrict the right to trial

by jury. Pressure groups such as Justice and Liberty
campaigned against this as they thought the changes
infringed human rights.

Sectional pressure group - a pressure group that
represents the interests of a particular group of people.
Cause pressure group - a pressure group that exists to
promote a particular cause.

Lobbying

Some pressure groups try to persuade individual
Members of Parliament to support their cause. This
is called lobbying (because members of the public
can meet MPs in the lobbies (small hallways) through
which MPs go to get to the House of Commons). If a
pressure group is successful, it may persuade an MP
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to ask questions in Parliament about a particular
problem. It is also possible that a backbench MP may
use the private members’ Bill session (see section
33.1) to introduce a Bill trying to reform the law in
the way that the pressure group wants. However,

it s very unlikely that such a Bill will be passed by
Parliament unless there is widespread support for it

Advantages

A wide range of issues is drawn to the attention
of the government as there are so many pressure
groups with different aims and issues.

Pressure groups often raise important issues.
Environmental groups have made the government
much more aware of the damage being done to our

environment by greenhouse gases and other pollutants.

Disadvantages

It can be argued that pressure groups are seeking to
impose their ideas, even where the majority of the
public do not support their views.

There are also occasions when two pressure groups
have conflicting interests and want opposing things.

Figure 3.4 Influences on parliamentary law making.

This was seen when the ban against fox hunting was
considered. The League against Cruel Sports wanted
it banned, but the Countryside Alliance wanted it to

be allowed to continue.

3.4.4 Law reform bodies

There are some official law reform bodies which
consider what reforms of the law are needed and
report on these. The most important of these is the
Law Commission

The Law Commission is a permanent panel of legal
experts who research areas of law and recommend
which laws need to be reformed. They usually look
at whole areas and make comprehensive proposals
for reform. Before setting out their final proposals for
reform they issue a consultation paper so that they
can get the views of interested parties. In most cases
their final report includes a draft Bill setting out the
exact way they think the law should be reformed.
These reports go to Parliament and most of the
recommendations are eventually made law.

See Chapter 7 for fuller details on the

work of the Law Commission.

Influence Explanation Advantages Disadvantages
Political Each political party has its own Each political party has ts New governments may repeal
policies and drafts a manifesto  proposals ready if it is elected o alter laws made by previous
before a general election A government majority means | E0vernments
When elected as the that most of the laws it
government, these will be a introduces will be passed
‘major influence on the laws.
they introduce into Parliament
Public opinion/Media | Strong public opinion can lead  Brings the attention of the  Responding too quickly to high-

toa change in the law
‘The media play an important
role in highlighting issues of
social concern

‘government to areas of law
that need reforming

profile incidents may lead to
poorly drafted law

Media manipulating the news
and creating public opinion

Pressure groups Groups that have a particular
interest and bring issues to the
attention of the general public

and the government

Raise important issues
Wide range of ssues is drawn
to the attention of Parliament

Trying to impose their will on
the majority

Pressure groups may have
conflicting interests.

An independent body to review

Law is researched by legal

Parliament does not implement.

the law and propose reform  experts
Consults before finalising
proposals

‘Whole areas of law are considered

all proposals
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3 Law making: parliamentary law making

Advantages

‘The main advantages of having the Law Commission

issue reports on areas of law are:

W areas of law are researched by legal experts

W the Law Commission consults before finalising its
proposals

W whole areas of law can be considered, not just
isolated issues

W enacting the law on an area in one Act (such as
the Fraud Act 2006) makes the law easier to find
and understand

Disadvantages

The government does not always implement the
reforms it suggests. This is partly because of

lack of parliamentary time for pure law reform.
Parliamentary time has to be given to major issues
such as finance and taxation, foreign affairs, health
and education. The reform of substantive areas of law
is not a priority.

Look online
Look up websites of pressure groups such as Liberty

(wwwliberty-human-rights.org.uk), Justice (www.
justice.org.uk) or Greenpeace (www.greenpeace.org.uk).

(These are only suggestions. You can find many other
‘websites by searching.)

Choose one pressure group and write a brief summary
of any changes in the law it is suggesting or any success
in changing the law that it has had.

3.5 The doctrine of
parliamentary supremacy

3.5.1 Definition of parliamentary

supremacy

‘The most widely recognised definition of

parliamentary supremacy was given by Dicey in the

nineteenth century. He made three main points:

1. Parliament can legislate on any subject-matter.

2. No Parliament can be bound by any previous
Parliament, nor can a Parliament pass any Act
that will bind a later Parliament.

3. No other body has the right to override or set aside
an Act of Parliament.

Parliamentary supremacy is also referred to as the

sovereignty of Parliament.

Legislating on any subject-matter

‘There are no limits on what Parliament can make
laws about. It can make any law it wants. For
example, in the past Parliament changed the rule on
who should succeed to the throne. This was in 1700
when Parliament passed the Act of Settlement which
stated that the children of King James II (who were the
direct line of the monarchy) could not succeed to the
throne. Also in modern times the rule that the eldest
son had the right to be the next monarch even though
he may have had elder sisters has been changed. This
was done by the Succession to the Crown Act 2013
Parliament can also change its own powers. It did
this with the Parliament Acts 1911 and 1949 which
placed limits on the right of the House of Lords to
block 2 Bill by voting against it (see section 3.3.3).

Cannot bind successor

Each new Parliament should be free to make or
change what laws they wish. They cannot be bound
by a law made by a previous Parliament. They can
repeal any previous Act of Parliament

There are, however, some laws that become such an
important part of the British constitution that they
cannot realistically be repealed. For example, the Act
of Settlement in 1700 changed the line of succession
to the throne. It affected who was entitled to become
king or queen. Realistically, after 300 years, this
cannot now be repealed.

Another example where it would be impractical to
repeal the law is the Statute of Westminster 1931
Before 1931 the United Kingdom had the right to make
law for Dominion countries (now Commonvwealth
countries). Section 4 of the Statute of Westminster
stated that no future United Kingdorn statute should
extend to law in those countries unless the countries
requested and consented to the legislation. These
countries included Australia, Canada and New Zealand.
Technically, the Statute of Westminster 1931 could
be repealed and the UK could pass a law extending
to one or more of these countries, but obviously none
of those countries would accept such a law. So, it is
impracticable to repeal the Statute of Westminster.
There are other modern limitations which have been
selfimposed by Parliament. These are dealt with in
section 3.5.2 below.

Cannot be overruled by others
This rule is kept to even where the Act of Parliament
may have been made because of incorrect
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information. This was shown by British Railways Board
v Pickin (1974).

British Railways Board v Pickin (1974)

Aprivate Act of Parliament, the British Railways Act
1968, was enacted by Parliament. Pickin challenged the
Act on the basis that the British Railways Board had
fraudulently concealed certain matters from Parliament.
This alleged fraud had led to Parliament passing the Act
‘which had the effect of depriving Pickin of his land or
proprietary rights. The action was struck out because
no court i entitled to go behind an Act once it has

been passed. A challenge cannot be made to an Act of
Parliament even if there was fraud.

A more modern example is shown by the case taken
in the courts over the UK leaving the European
Union. The government (the executive) announced
that it would trigger Article 50 of the Treaty on
European Union to leave the EU in 2017.

The right to do this was challenged in the case of R
(on the application of Miler and another) v The Secretary
of State for Exiting the European Union (2016) where

the Supreme Court held that leaving the EU would
effectively overrule the European Communities

Act 1972. As an Act of Parliament was involved,
Parliament had to pass another Act to give authority
tostart the prosess of leaving.

3.5.2 Limitations on parliamentary
supremacy

‘There are now some limitations on Parliament’s
supremacy but all these limits have been self-
imposed by previous Parliaments. The main
limitations are through:

W the effect of the Human Rights Act 1998

W devolution

W EU membership.

Effect of the Human Rights Act 1998

This states that all Acts of Parliament have to be
compatible with the European Convention on Human
Rights. It is possible to challenge an Act on the
ground that it does not comply with the Convention.
Under s 4 of the Human Rights Act, the courts have
the power to declare an Act incompatible with the
Convention.

This happened in H v Mental Health Review Tribunal
(2001). When a patient was making an application to

be released, the Mental Health Act 1983 placed the
burden of proof on the patient to show that he should
be released. Human rights meant that it should be

up to the state to justify the continuing detention of
such a patient. The court made a declaration that the
law was not compatible with human rights. Following
this declaration of incompatibility, the government
changed the law.

However, a declaration of incompatibility does not
mean that the government has to change the law.
Also, if Parliament wishes it can pass a new Act
which contravenes the European Convention on
Human Rights.

Devolution

The Scotland Act 1998 and the Wales Act 1998 have
devolved (handed down) certain powers to the
Scottish Parliament and to the Welsh Parliament.

As a result they can make laws on some matters

for their own countries without having to get
Parliament’s approval. This means that Parliament's
supremacy has been lost in these areas.

Itis theoretically possible that a future Parliament
could repeal the Scotland Act 1998 and the Wales
Act 1998, but it seems unlikely as such a move would
be very unpopular and would lose support for any
political party which proposed it

EU membership

In 1973 Britain became a member of the European
Union. In 2016 the British people voted in a
referendum to leave the European Union and the
arrangements to leave were being made while this
book was being published.

While Britain is a member of the EU, there are
limitations on parliamentary supremacy. EU law
takes priority over British law. This was shown by
the Merchant Shipping Act 1998 which set down
rules for who could own or manage fishing boats
registered in Britain. This Act was meant to protect
British fishing stocks and the industry in this
country. The Act stated that 75 per cent of directors
and shareholders had to be British. The Court of
Justice of the European Union ruled that this was
contrary to EU law and the Merchant Shipping Act
could not be enforced so far as EU citizens were
concerned

N

Return to iv

< >

Page 24 (54 of 289)




image13.png
10:56 7
< App Store

é

5

3 Law making; parliamentary law making

Figure 3.5 Parliament and Acts of Parliament

Pre-legislative procedure

Green Papers
White Papers
Consultation

Parliamentary procedure

First reading

Second reading

Comittee stage

Report stage

Third reading

Same procedure in the other House
Royal Assent

Advantages and

Advantages
Democratic

Allows full reform of law

Consultation before Bill s presented to Parliament

Discussion in both Houses during legislative process

Disadvantages

Long process

Limited parliamentary time may prevent some laws from being reformed
Acts can be long and complex

‘Wording of an Act may be difficult to understand and lead to court case on
interpretation of meaning

Influences

Political policies
Public opinion/media
Pressure groups

Law Commission

Parliamentary supremacy

Limitations on parliamentary
supremacy

Canlegislate on any subject-matter
Cannot bind successor

Cannot be overruled by others
Where impractical to repeal a law
Human rights

Devolution

‘While a member of the EU — EU law

1 Which one of the following is the correct term 2
for a draft Act of Parliament?

A Green Paper
B White Paper
c Bill

D Report

 —
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Explain two limitations on parliamentary
supremacy.

Explain any one influence on Parliamentary
law making and discuss its importance to that
process.
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Acts of Parliament are laws made by both

Houses of Parliament and given Royal Assent.

There is usually pre-legislative consultation
and Green and White Papers will set out the
‘government's proposals for changing the law.
Bills can be put before Parliament by the
government or by individual MPs.

There are several formal stages in Parliament
in both Houses before a Bill can become an
Act. These are: First reading, Second reading,
Committee stage, Report stage, Third reading
and Royal Assent.

 Parliament may be influenced in its law making
by political policies, public opinion/media,
pressure groups and law reform bodies, especially
‘the Law Commission.
m Parliamentary supremacy means that:
~ Parliament can make law on any subject- matter
~ o Parliament can bind its successors
~ no other body has the right to override or
set aside an Act of Parliament.
® The Human Rights Act 1998, devolution and
EU Membership have placed some limitations on
parliamentary supremacy.
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3 Law making:
parliamentary law
making

After reading this chapter you should be able to:

® Understand the way law is made by Parliament

® Understand the influences on parliamentary
law making

W Discuss the advantages and disadvantages of
influences on parliamentary law making

W Understand the doctrine of parliamentary
supremacy

® Comment on the limitations on parliamentary
supremacy

3.1 Parliament

Akey principle in a democracy is that laws should be
made by the elected representatives of society. In the
United Kingdom this means that major laws are made
by Parliament. Parliament consists of the House of
Commons, the House of Lords and the Crown,

3.1.1 House of Commons

The members of the House of Commons are
elected by the electorate. The country is divided
into constituencies and each of these votes for one
Member of Parliament (MP)

There must be a general election every five years.
In addition, there may be individual by-clections
in constituencies where the MP has died or retired
during the current session of Parliament.

‘The government of the day is formed by the political
party which has a majority in the House of

‘The Palace of Westminster, London

Commons, and it is the government which has the
main say in formulating new Acts of Parliament

3.1.2 House of Lords

The House of Lords is a non-elected body. Before 1999,

there were over 1,100 members of the House of Lords

of whorm 750 were hereditary peers. The rest consisted

of life peers (peaple who have been given a title for

their service to the country), judges and bishops.

In 1999 the Labour Government reviewed

membership of the House of Lords and decided that it

should consist of some nominated members (like the

life peers) and some elected members. In particular

they decided that an inherited title should not

automatically allow that person to take part in the

law-making process. Temporary changes were made

to the membership of the House of Lords so that it

consisted of:

W 92 hereditary peers

W about 700 life peers

W the 26 most senior bishops in the Church of
England.

This was meant to be a temporary solution while
the government consulted on the final make-up

of the House of Lords. However, there has not yet
been agreement on how many of the House of

Lords should be elected and how many should be
nominated (and by whom).

Note that the/12 miost senior judges used to'sitin the
House of Lords, but they no longer do so. They are
now separate from Parliament and sit as the Supreme
Court, See Chapter 16 for more information

3.2 Green and White Papers

Each government minister has a department of civil
servants and advisers. The particular ministry which
is responsible for the area in which a change in the
law is being considered will draft ideas for change

On major matters a Green Paper may be issued by
the Minister with responsibility for that matter. A
Green Paper is a consultative document on a topic

in which the government's view is put forward

with proposals for law reform. Interested parties

are then invited to send comments to the relevant
government department, so that a full consideration
of all sides can be made and necessary changes made
to the government's proposals. Following this the

[13]
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government may publish a White Paper with its firm
proposals for new law.

An unusual example was seen following the
decision by the Supreme Court in January 2017
that Parliament had to be consulted on leaving the
European Union (Brexit). The Government issued a
White Paper before a Bill was put before Parliament.
The White Paper set out twelve principles including
‘taking control of our own laws'

Consultation before any new law is framed is
valuable as it allows time for mature consideration.
Governments have been criticised for sometimes
responding in a ‘kneejerk’ fashion to incidents
and, as a result, rushing law through that has
subsequently proved to be unworkable.

Green Paper —a consultative document issued by the
government putting forward proposals for reform of the
law.

White Paper - a document issued by the government
stating their decisions as to how they are going to reform
the law.

3.3 The formal legislative process

Major legislation is usually made through Acts of
Parliament. Acts of Parliament are also known as
statutes. There s a very long and formal process
which has to be followed before an Act of Parliament
becomes law.

3.3.1 Introducing an Act of Parliament
The great majority of Acts of Parliament are
introduced by the government and these are
initially drafted by lawyers in the Civil Service

who are known as parliamentary counsel to the
Treasury. The government department which is
responsible for the new law gives instructions as to
what is to be included and the intended effect of the
proposed law.

Bills

When the proposed Act has been drafted it is
published, and at this stage it is called a Bill. It will
only become an Act of Parliament if it successfully
completes all the necessary stages in Parliament
and receives the Royal Assent. Where itis a Bill put
forward by the government it will be introduced into
Parliament by a government minister. For example,

the Minister of Justice (or a junior minister in that
department) will introduce any Bills about the justice
system, while the Minister for the Department for
the Environment, Food and Rural Affairs (or an MP

in that department) will introduce any Bills on issues
about the environment.

Even at this early stage there are difficulties, as
the draftsmen face problems in trying to frame

the Bill. It has to be drawn up so that it represents
the government's wishes, while at the same time
using correct legal wording so that there will not be
any difficulties in the courts applyingit. It must be
unambiguous, precise and comprehensive. Achieving
all this is not easy, and there may be unforeseen
problems from the language used, as discussed in
Chapter .

In addition, there is usually  pressure on time, as
the government will have a timetable of when they
wish to introduce the draft Bill into Parliament.

Bill - the name for a draft law going through Parliament
before it passes all the parliamentary stages to become
an Act of Parliament.

Private members’ Bills

As well as Bills being introduced into Parliament by
the government, itis possible for individual (private)
Members of Parliament to introduce a Bill. These
MPs are those who are not government ministers.
They can be from any political party. They are also
known as ‘backbenchers’ because they do not sit in
the front row in the actual House of Commons. (The
government ministers sit in the front row)
Relatively few private members' Bills became law,
but there have been some important laws passed
as the result of such Bills. A major example was
the Abortion Act 1967 which legalised abortion in
this country. Others include the Marriage Act 1994
which allows people to marry in any registered
place, not only in Register Offices or religious
buildings, and the Household Waste Recycling Act
2003 which places local authorities under a duty to
recycle waste.

There are two ways a private MP can introduce a Bill
These are:

m by ballot

W through the ‘ten-minute’ rule.
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Ballot

The parliamentary process allows for a ballot each
parliamentary session in which 20 private members
are selected who can then take their turn in
presenting a Bill to Parliament. The time for debate of
private members' Bills is limited, usually only being
debated on Fridays, so that only the first six or seven
members in the ballot have a realistic chance of
introducing a Bill on their chosen topic

Ten-minute rule

Backbenchers can also try to introduce a Bill through
the ‘ten-minute’ rule, under which any MP can

make a speech of up to ten minutes supporting the
introduction of new legislation. This method is rarely
successful unless there is no opposition to the Bill,
but some Acts of Parliament have been introduced

in this way, for example the Bail (Amendment) Act
1993 which gave the prosecution the right to appeal
against the granting of bail to a defendant. Members
of the House of Lords can also introduce private
members’ Bills

Public Bills

Most Bills introduced into Parliament involve matters
of public policy which will affect either the whole
country or a large section of it. These Bills are known
as Public Bills. Most government Bills are in this
category. For example the Legal Services Act 2007, the
Legal Aid, Sentencing and Punishment of Offenders
Act 2012 and the Criminal Justice and Courts Act
2015 all started as Public Bills.

Private Bills

A small number of Bills are designed to pass a law
which will affect only individual people or corporations.
These do not affect the whole community. They are

Figure 3.1 Types of bill

known as Private Bills. A recent example of such a Bill
was the Faversham Oyster Fisheries Bill 2016. This Bill
changes the way the company is run

Look online

&

This Bill should have been passed by the time you
read this textbook. Search for it as an Act on www.
legislation.gov.uk.

Hybrid Bills
These are a cross between Public Bills and Private
Bills. They are introduced by the government, but

if they become law they will affect a particular
person, organisation or place. Recent examples are
the various Crossrail Bills. These Bills allow for the
construction of underground rail links in London
which affect people in the area. The Bills give power
to acquire land, grant planning permission and
authorise the necessary work. Individuals directly
and specially affected by the construction of the
route have been able to petition about it, so their
views could be considered before the various Acts
have been passed

3.3.2 Role of the House of Commons

As the members of the House of Commons are
democratically elected, most Bills are introduced
into the House of Commons first. If the House of
Commons votes against a Bill, then that is the end
of the Bill

During the course of a Bill through the House of
Commons, there will be debates on issues of the
policy behind the law as well as on the specific
details of the Bill

Type of Bill Explanation Example of statute
Government Bill Introduced by the government Criminal Justice and Courts Act 2015
Private members’ Bill Introduced by a private MP Household Waste Recycling Act 2003
Public Bill Involves matters of public policy and | Legal Aid, Sentencing and Punishment
affects the general public Act 2012
Private Bill Affects a particular organisation, Faversham Oyster Fishery Company
person or place 8ill 2016
Hybrid Bill Introduced by the government but Crossrail Acts
affects an organisation, person or place

[1s]
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The government will have a majority in the House of
Commons, so that it is likely that policies supported
by the government will become law.

3.3.3 Role of the House of Lords

The House of Lords acts as a check on the House of
Commons. All Bills go through the House of Lords
and they can vote against proposed changes to

the law. In some cases this may alert the House of
Commons to a problem with the proposal and it will
be dropped or amended.

However, the power of the House of Lords is limited
by the Parliament Acts 1911 and 1949. These allow a
Bill to become law even if the House of Lords rejects
it, provided that the Bill s reintroduced into the
House of Commons in the next session of Parliament
and passes all the stages again there. So the House of
Lords can only delay a law by up to one year.

‘The principle behind the Parliament Acts is that the
House of Lords is not an elected body. Its function is

to refine and add to the law rather than oppose the
will of the democratically elected House of Commons
In fact there have only been four occasions when this
procedure has been used to by-pass the House of Lords
after they had voted against a Bill. These were for the:
B War Crimes Act 1991

W European Parliamentary Elections Act 1999

W Sexual Offences (Amendment) Act 2000

W Hunting Act 2004

Following the passing of the Hunting Act 2004 under
the use of the Parliament Acts, there was a challenge
as to whether the Act was constitutionally valid. This
was in R (Jackson and others) v Attorney General (2005).

The challenge was on the basis that the Parliament Act
1949 could not be used as it had increased the House of
Commons' power without the agreement of the House
of Lords. It was held that the Parliament Act 1949
merely placed limits on the power of the unelected
House of Lords. It did not increase the power of the
House of Commons. Therefore the Hunting Act 2004
had been validly enacted and was law.

3.3.4 The parliamentary process

In order to become an Act of Parliament, the Bill will
usually have to be passed by both Houses of Parliament,
and in each House there is a long and complex process.
ABill may start in either the House of Commons or

the House of Lords, with the exception of Finance Bills
which must start in the House of Commons. All Bills
‘must go through the following stages.

First reading
Thisis a formal procedure where the name of the Bill
is read out. No discussion or vote takes place.

Second reading
‘This is the main debate on the whole Billin which

MPs debate the principles behind the Bill. The debate
usually focuses on the main principles rather than the
smaller details. Those MPs who wish to speak in the
debate must catch the Speaker's eye, since the Speaker
controls all debates and no one may speak without
being called on by the Speaker. At the end of this a vote
is taken. The vote may be verbal, thatis the Speaker of
the House asks the members as a whole how they vote
and the members shout out ‘Aye’ or ‘No. If it is clear
that nearly all members are in agreement, either for or
against, there is no need for a more formal vote.

Ifitis not possible to judge whether more people are
shouting ‘Aye’ or 'No, there will be a formal vote

in which the members of the House vote by leaving
the Chamber and then walking back in through one
of two special doors on one side or the other of the
Chamber. There will be two ‘tellers’ positioned at
each of these two voting doors to make a list of the
members voting on each side. These tellers count up
the number of MPs who voted for and against and
declare these numbers to the Speaker in front of the
members of the House:

Obviously there must be a majority in favour for the
Bill to progress any further.

Committee stage

At this stage a detailed examination of each clause
of the Bill is undertaken by a committee of between
16 and 50 MPs. This is usually done by what is called
a Standing Committee, which, contrary to its name,
is a committee chosen specifically for that Bill

In such a committee the government will have a
majority and the opposition and minority parties are
represented proportionately to the number of seats
they have in the House of Commons.

The Members of Parliament nominated for each
Standing Committee will usually be those with a
special interest in or knowledge of the subject of the
Bill which is being considered. For Finance Bills the
whole House will sit in committee

Report stage

At the Committee stage amendments to various
clauses in the Bill may have been voted on and
passed, so this Report stage is where the committee
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report back to the House on those amendments. (If
there were no amendments at the Committee stage,
there will not be a Report stage - instead the Bill will
go straight on to the Third reading) The amendments
will be debated in the House and accepted or
rejected. Further amendments may also be added.
The Report stage has been described as ‘a useful
safeguard against a small Committee amending a
Bill against the wishes of the House, and a necessary
opportunity for second thoughts”

Third reading

‘This s the final vote on the Bl It is almost a formality
since a Bill that has passed through all the stages above
s unlikely to fail at this late stage. In fact in the House
of Commons there will only be an actual further debate
on the Bill as a whole i at least six MPs request it

[

3
The process in the House of Commons is similar to that
in the House of Lords but there are some important
differences. It is important to be able to describe the
process at each stage and in each House.

The House of Lords

1 the Bill started life in the House of Commons it is now
passed to the House of Lords where it goes through the
same five stages outlined above. If the House of Lords
makes amendments to the Bill, then it will go back

to the House of Commons for them to consider those
amendments. If the Commons do not accept the Lords’
amendments, they then send those amendments back
to the Lords. This sending to and fro can go on for some
time and is referred to as ‘ping-pong

Royal Assent

The final stage is where the monarch formally gives
approval to the Bill and it then becomes an Act of
Parliament. This is now a formality and, under the
Royal Assent Act 1967, the monarch will not even
have the text of the Bl to which she is assenting;
she will only have the short title. The last time that
a monarch refused assent was in 1707, when Queen
Anne refused to assent to the Scottish Militia Bill
These stages in the parliamentary procedure are
shown in a flow chart in Figure 3.2.

[
!

The partiamentary process s relatively easy, but it is
important to know it well.

8il i drafied
it reading n the House of Commons
Second reading in the House of Commons
Comittee stage
Report stage
Thirdreading in the House of Commons
Same procedures n the House of Lords

Royal Assent

Figure 3.2 Flow chart of the passing of an Act of Parliament
starting in the House of Commons

3.3.5 Commencement of an Act of
Parliament

Following the Royal Assent the Act of Parliament
will come into force on midnight of that day, unless
another date has been set. However, very few Acts
are implemented immediately. Instead the Act itself
states the date when it will commence or passes
responsibility on to the appropriate minister to

fix the commencement date. In the latter case the
‘minister will bring the Act into force by issuing a
commencement order.

This can cause problems as it can be necessary to
keep checking which sections have been brought into
force. It may be that some sections or even a whole
Act will never become law. An example of this is
the Easter Act 1928, which was intended to fix the
date of Easter Day. Although this Act passed all the
necessary parliamentary stages, and was given the
Royal Assent, it has never come into force,

3.3.6 Example of an Act of Parliament
Figure 3.3 shows a reproduction of an Act of
Parliament - the Lords Spiritual (Women) Act 2015
This shows what an Act of Parliament looks like.

The name of the Act s given immediately under

the Royal coat of arms. Underneath the name, 2015
CHAPTER 18’ means that it was the eighteenth Act to
be passed in 2015

Next follows a short statement or preamble about the
purpose of the Act. Then there is a formal statement

[17]
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starting ‘BE IT ENACTED' showing that the Act has 26 most senior bishops in the Church of England are
been passed by both Houses of Parliament and received entitled to sit in the House of Lords.

the Royal Assent. This is included in all Acts. After this
comes the body of the Act, which is set out in sections.
This is a very short Act with only two sections.

Section 2 has three subsections. These give the
commencement (that is when the Act will come into
force), the area of the country that it applies to -
Section 1 has five subsections. The effectis toallow here it is England and Wales, Scotland and Northern
for women bishops to become members of the House  Ireland. The final subsection states the name by

of Lords when there is a vacancy. Remember that the  which the Act is to be known.

ELIZABETH II <18

Lords Spiritual (Women) Act 2015

2015 CHAPTER 18

An Act to make time-limited provision for vacancies among the Lords
Spiritual to be filled by bishops who are women. [26th March 2015]

E IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the authority of the same, as follows: —

1 Vacancies among the Lords Spiritual

(1) This section applies where —
(a) avacancy arises among the Lords Spiritual in the House of Lords in the
10 years beginning with the day on which this Act comes into force,
(b) atthe time the vacancy arises there is at least one eligible bishop who is
awoman, and
(©) the person who would otherwise be entitled to fill the vacancy under
section 5 of the Bishoprics Act 1878 is a man.

(2) 1f at the time the vacancy arises there is only one eligible bishop who is a
woman, the vacancy is to be filled by the issue of writs of summons to her.

(3) Ifat the time the vacancy arises there are two or more eligible bishops who are
women, the vacancy is to be filled by the issue of writs of summons to the one
whose election as a bishop of a diocese in England was confirmed first.

Figure 3.3a The Lords Spiritual (Women) Act 2015
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