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Abstract

This teachin ihiat .
of LINiE Jamgaiccg,sz ?erl xnr:'a?n au il_tuat;lon confronting Garfield Sinclair, the Managing Director
S (5= i A A ical SJ.H. prov:der.. in March 291 1, leamning of a possible swap
o e ShAT er, Digicel and its closest rival Claro (LIME's two biggest
i sans p 7 expected deal threatens to create a new monopoly in the Jamaican
5 ur)xca ions market. Ironically, LIME held a monopoly position in Jamaica until 2000,
6 when new I_|oenses were offered in the country. Now, LIME's very existence is threatened
and Slnclalr. must decide what to do. This case supports debate on whether the
- telecommunications industry is a natural monopoly, and can serve as a vehicle that improves
tsl’tmuclients' understanding of the complex interplay among technology, business strategy and
e law.
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Introduction

At 6 a.m. on 11 March 2011, Garfield Sinclair’s chauffeur  house in Kingston, Jamaica. A 20-year business veteran, he

now wondered: if a Claro-Digicel merger was finalized, how

handed him two daily newspapers as he slipped into his
MD? He needed to decide

black Mercedes Benz. Sinclair, the Managing Director of
LIME Jamaica since October 2010, preferred to reach his office
early, as it gave him time to contemplate and get his day
started before his staff arrived at 8 a.m. As his L
navigated the sparse early morning traffic, Sinclair opened
newspaper. The Gleaner headline read, Digicel to acquir
Jamaica. The Observer declared Digicel set to acqui
Digicel and Claro were LIME’s two biggest compe:
Garfield Sinclair uttered a familiar expletive: ‘Oh, B(:S% ?
was a worst-case scenario. Powering on his pho;
saw several missed calls and messages, including one
Chairman Chris Dehring. This last call ma
template his future. His predecessors had
rapidly: Errald Miller (2003), Gary Barrow (2
Holding (2005), Rodney Davis (2007




H

Support unprofitable network expansion under the universal

access model (Daemmrich et al., 2012).

In 1984, the United States government forced the divesti-
ture of telecom giant American Telephone & Telegraph
A.T&T. thereby creating competition in the market for long
distance services and telecommunications equipment. In 1985,
the United Kingdom and Japan followed the US’s lead.
New Zealand (1989) Australia (1991) and Canada (1993)
gratduall(y “clefgbrac;d mt;;)xgpelition in their telecommunications
sectors ilson, ; Braunstein et al, s
i 2000 L, 1999, Cowhey and

Three global developments accelerated other countries’

moves to deregulate telecommunications: digital technologies,
telecom companies’ search for new markets and developing
countries” search for paths to economic growth. While land-
line telephone networks were initially based on analog tech-
nologies, powerful and inexpensive digital communication
technologies were introduced in the twentieth century, forcing
a major re-examination of the opportunity costs of protect-
ing traditional telecommunications equipment and service
suppliers. Companies from industrialized countries such as
the USA, UK and Japan were especially impatient to secure
market access. As digital competitors entered newly liberalized
countries, the incumbent phone companies began looking to
foreign markets for new growth opportunities, and the World
Trade Organization (WTO) helped reduce various market
barriers and local regulatory uncertainties. Meanwhile, research
reported that investment in telecommunications infrastruc-
ture was a strong predictor of national economic growth
Madden and Savage (1998). Thus, leaders of many developing
countries saw the liberalization of their local telecommunica-
tions market as an avenue for economic development.

It was within this context that in 1997 a General Agreement
on Trade in Services (GATS) was reached. The 69 countries
that signed GATS represented over 90% of the world’s basic
telecommunications revenues. GATS established binding mul-
tilateral rules, covering market access and national treatment
of foreign services suppliers and government regulations of
trade of services (Sherman, 1997), and included an Annex on
telecommunications and a Protocol regarding basic tele-
communications services. This ‘Fourth Protocol’ was
referred to as the Basic Agreement on Trade in Telecomm
nication Services (BATS). Article II of BATS gave foreign
suppliers an opportunity to build network infras-tn!ct
issue licenses and compete through a non-discnmtpato
‘most favoured nation’ principle (MFN). In keeping with I
Agreement, WTO countries were required to impleme t
licensing regimes, which would grant market access to
operators from WTO member countries on terms
favourable’ than terms applicable to operators fro.
other country.’ .

Prior to BATS, Jamaica’s telecommunications xgm
similar to those in other developing countries.
Wireless Jamaica (C&W]), a subsidiary of British:

provider in Jamaica, had a natural mon
its history to a series of telecom com;
Britain in the 1860s. In the nineteen
in several British Ca
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entieth century C&W] encountered two
major problems, which threatened their mongl;;nol)' S‘:::l‘:t
First, they were unable to satisfy demand fo; l:lhn i t:sr'nct ad
waiting list of approximately 217,000. Second, the Pa) s
growing rapidly, and Internet Service Providers (ISPs =
offering Internet-based phone calls that bypassed the C&
network. C&W)] argued that their licenses granted them a
monopoly over all telecommunications services. The GoJ
counter-argued that the licenses granted C&W] a mo_nopoly
on fixed and wired telephone services, but did not include
wireless services. The Government and C&W] se‘tded their
legal battle out of court in September 1999, with C&W]
agreeing that full competition would develop in the Jamaican
telecommunications market over a period of 3 years. This
aspect of the Agreement between the two parties resulted in
the liberalization of Jamaica’s telecommunications market and
fulfilled the GoJ’s commitment to provide a new BATS-
compliant Telecommunications Act 2000 to replace the 1893
Act (Roberts-Brown & Golding, 2013). The new act included

the following provisions:

During the late twi

1. Issuing of new licenses to C&W].

2. Phased liberalization process, over a 3-year period, com-
mencing March 2000. During this phase-in period, bypass
of C&W]’s international network would be illegal.

3. Competition would be immediately allowed in the mobile
market and the market for provision of Customer Premises

Equipment (CPE).

Deregulation of the Jamaican telecommunications sector
Liberalization of Jamaican telecommunications commenced
with the granting of two new carrier licenses for the provision
of domestic mobile voice, data and information services,
awarded on the basis of auctions held in December 1999 and
January 2000. The auctions contributed US$92.5 million to
the Jamaican ury (nearly US$40 per capita). Each mobile
entrant used a ‘ gy for i =
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Table 1 Mobile
Communications in Jamaica 61
Overview of

o ‘ of the mobile technology systems running on each network

= Claro/MiPhone LIME/CeW]

GPRS/UMTS CDMA/GSM/LTE GSM/ S

Frequency Yes < LTE GSM/WiMaX
800/1900 MHz 800/1900 GPRS

Source: A Review of /1900 MHz 900/1800 MHz

the Jamaican Telecommunications Sector (2007),

Regulati > 7 P
egulation. Fair Trading Commission (FTC) and Office of Utilities
Texting rates (in $) for LIME, Digicel and Claro
Destination
Claro/MiPhone LIME/C&W, igi

¥o o;n network 0.03 P 4 i

o other networks 4 - .03 0.03
To Caribbean/Intl To LIME - 0.0.3). 0T70 Digicel - 0.05 3357 ggﬁ;

Sources: www.digicelgrou : :

! digic p-com, www.time4lime.com, and Claro Customer Care Ce N.B.: Cl Iso offe 1 f
texting packa S H1ANC )| ntre. N.B.: Claro also offered an ‘OMG
i thgt!:i:y ffe .w1th a subscription cost of US$0.11. The ‘OMG package allows subscribers to send the next 100 text messages

Market share (in %) based on subscriber, voice and cell

Claro/MiPhone LIME/C&W] Digicel
Sul?scriber 10.3 26.4 62.8
Voice 33 43.7 52.4
Cell 38.2 19.1 4.7

Subscriber base as at 30th June 2009. Source: Office of Utilities Regulation.

based on subscriber, voice

Composite of the mobile telecommunications used by the three main players, rate for text and market
traffic, and cell sites and coverage. i i i

1800 MHz to cover the same area. According to SMA,
a properly built 1900 MHz system would work as well as a
properly built 850 MHz system, but it would cost significantly
more to deploy and operate. y

Full liberalization was completed on 1 Marcl
making Jamaica the first English-speaking
to liberalize telecommunications. With dereg
demand for new telecommunications
to 2005, about 200 entities received
to provide services in areas suc
Providers (In t), Dome
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contribution to GDP growth had steadily increased, improv-
ing by 99.7% between 1999 and 2004.

A yearlong ethnographic study of mobile phone use in
Jamaica was conducted in 2004 by Daniel Miller® who found
that - especially among lower-income individuals and
households with extremely low earnings from employment,
entrepreneurial activity and sales ~ what really mattered was
the financial support received from those friends and family
that ‘have it.” Seventy percent of low-income urban Jamaican
households received money from others, including family
members, boyfriends and partners, baby-fathers and friends
in Jamaica and abroad. Many Jamaicans used their cell
phones to request remittance from family or friends over-
seas. Indeed, remittance inflows were Jamaica’s major source
of foreign exchange. Remittance flows in 2010 represented
approximately more than 10% of Jamaica’s GDP. Inflows for
2011 were projected at about US$2 billion.® Remittances came
from USA (58%), UK (16%), Canada (11%) and the Cayman
ISIa'Id]:; (6%), which is where most of the Jamaican Diaspora
resided.

The Jamaican market

Services provided by Jamaican telecommunications providers
fell into three main categories: voice, data and video. The voice
segment was subdivided into landline and cellular. The
cellular segment included both prepaid (97.5%) and post-paid
(2.5%) subscribers. Subscribers of mobile services were typi-
cally young; well-informed; more likely to communicate via
mobile, rather than fixed-line telephone service; driven pri-
marily by coverage and calling charges when selecting provi-
ders; and unwilling to enter into long-term contractual
arrangements.” As was true in many other countries, Jamaica’s
mobile penetration rate was more than 100% (more than one
mobile phone per citizen). There were three main suppliers of
voice services: LIME, Digicel and Claro.

LIME
LIME’s parent company, C&W]J, had been operating in
Jamaica for over 140 years and employed 1400 persons.
C&W] was publicly held, with approximately 2500
holders.® Unlike competitors, C&W]J was a full-s
communications provider, offering landline, Inte
cellular service. In 2000, C&W]J had a 100% sk
cellular market. The company had struggled in th
liberalized market and found it difficult to distan:
its monopolistic past, when many Jamaicans saw
and unresponsive to customer needs. With th
expansion of the market, C&W]’s market share
2004 and 19.7% in 2006. The rapid decline
rapid turnover at the helm. The mana
replaced almost every year: Errald Miller (2
(2004), Jacqueline Holding (2005) and
From 2007 to 2008, the company
ers more than doubl
\
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persona. However, the name change was met rx;rllth cyx:c‘::tmh
from many customers. One captured the general moo th
the comment: This is just another attempt to dress up the
emperor in new clothes, even as everyone knows the emperor

has long lost the respect of the people he once le.d. Sl -
LIM% introduced innovative new mobile services in

hopes of gaining market share. With help. from Ericsson, the
company spent US$30 million to upgrade its wireless n?twm:k
to 3G, in order to offer video conferencing calls, multimedia
e-mails, faster transfer of files and TV streaming. In September
2010 LIME announced it would double its markcting'spend,
then at nearly US$6 million. In November 2010, with its new
network completed, LIME launched the Caribbean’s .ﬁ.rst
mobile television service in Jamaica, with premium digital
channels such as CNN, ESPN, Sportsmax, NBC, Hype TV and
the Cartoon Network Channel. More channels, including a
pay-per-view offering, were subsequently added.

In 2011, landline contributed about 45% to company
revenues but this market was declining as customers gave up
their landlines in favor of cellular phones. A 2008 survey
indicated the extent of the decline: 97% of companies had a
fixed line, of which 99% indicated LIME as their service
provider. Only 27% of households had fixed lines, down from
59% in 2002. Seventy-four percent of households had mobile
phones only, while 2% had fixed line only.

LIME’s mobile division, the most profitable, contributed
about 25% to its revenue but lagged behind market leader
Digicel. The Internet division contributed about 20% to
company revenue. A recent study indicated that only 24% of
the Jamaican population had daily access to Internet at home.
LIME lost US$34 million in 2010. Garfield Sinclair knew they
would lose more than US$65 million in 2011 (see Table 2).

Digicel
Digicel was a privately held firm owned by Denis O’Brien, a
Boston College-educated Irishman with a reported net worth
of sbou USs4 bi
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Table 2 Audited Financial Statement
Vﬁwm&matmm,m) G
- = A SR 2011
gh@arl:har{dsw?k - Issued 2010 2009 2008 2007
Marker S ST 191,107 191,107
Market capitalization 65.774 135,625 el o 128107
c(a”?m‘fm 4 40,133 84,087 l;;.ggg 166,994 229,907
Totl asdcll | W 3 aei135 165,398 144,708 115735 "a002
Il 0 - s7a%2 69,400 16328
PROFIT AND LOSS ACCOUNT o il 402315 456206
'(I'lernover % '
ss)/Profit before tax 236,227 235,525 249,919 260
Net(Loss)/Profit attribu (51,397) (64, i 604 5651)
S table t : 439) (4199) (84,004 35,651
Dividends B i s acte (69,449) (38,502) (3441) (&7.667) 3339
- - - 5733 7644
IMPORTANT RATIOS
‘,2;‘::,;" Sy L) 357 122 83 69 36
n equi
T e ;ye:‘)s?ock © (100) (28) @ 29) (10)
Closing share price (3062314 ) (2(? 41: : o e o
D , ] ) 045 0.78 0.99
LAl S (0.58) (2.18) (25.00) (3.13) 8.11
Source: LIME Annual Report 2011.
Abridged audited financial statements for LIME covering period 2007-2011.
Table 3 On/Off Network Call Charges for Claro, LIME and Digicel
Claro rates (per s) ($) LIME rates (per min) ($) Digicel rates (per s) ($)
Destination Peak/Off peak Day Evening Peak Off peak
LIME fixed-line 0.08 0.01 0,01 0.14 0.11
Flow fixed-line 0.08 0.08 0.08 0.20 s
LIME mobile 0.08 0.08 Fo/08itiE IR 0.20 018
Digicel 0.14 0.08 o VIR 11 RS 0.00°
Claro 0.08 0.08 J

Peak: Daily 6:00 a.m., to 5:59 p.m. Off-peak: Daily 6:00 p.m. to 5:59 a.m
Sources: htth/www.ﬂowiamaica.oomﬁndex.php?opﬁon:oom_oontem&
5/section/9/category/140/472. e
Call termination rates among the three major players.

By 2010 Digicel had more than 2.1 million Jamaican custo-
mers (in a country with a population of 2.8 million), giving ita
Jamaican mobile market share of approximately 76%. With
island-wide network of more than 1000 cellular towers sp
across all 14 parishes, Digicel had firmly established itse
the mobile provider with the premier network coverage ac)
the country. Jamaicans living in rural areas fi
genuine option for mobile communications.
Like LIME, Digicel pushed trivia and gam:
to customers’ phones; each text response att
e of up to US$0.28. Digicel’s to
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initiatives, the new Digicel headquarters was touted as
the most environment-friendly major office building in the
Caribbean, making use of solar power, wind power and
geothermal cooling systems. By comparison, LIME’s contribu-
tion to the environment was to provide general tips on its web
site about going green.

Claro/MiPhone

Claro started operations in 2001; its owners were Centennial
Communications (51% share) and Oceanic Digital Commu-
nications (49% share). In late 2002, Centennial sold its 51%
share to Oceanic for an undisclosed sum (rumored to be J$1)
and the company was rebranded ‘MiPhone.” A new manage-
ment team was hired, consisting mostly of North American
executives. The company lagged behind Digicel and LIME and
did not provide coverage outside the main metropolitan areas.
To build out its network island-wide, the company secured a
loan of US$30 million. However, the project was plagued by
inefficiencies, cost overruns and slow approvals from Parish
Councils (elected local government officials responsible for,
among other things, building regulations) to erect cell towers.
MiPhone was only able to establish itself in major towns
across the country.

In 2007, after rebranding and refocusing on the small niche
of mobile users, MiPhone sold its operations to America Movil
(the fourth largest network operator in the world and largest
corporation in Latin America), for US$70 million. At that
time, MiPhone had about 100,000 customers and also oper-
ated as a reseller, offering virtual mobile network operations
licenses to companies including MegaPhone, World Phone,
Peoples Telecom and Gotel Communications. Carlos Slim,
reportedly the world’s richest person, owned America Movil
with 2010 assets of US$74 billion (Ody, 2011). The company
provided fixed-line, wireless cellular telecommunications ser-
vices and broadband services under the Telcel, Claro, Comcel,
Porta, Codetel and PRT names.

Although Claro and Digicel purchased their mobile licenses
at the same time, their strategies differed. Digicel's market

entry was immediate, with Irish principals on the ground in

Jamaica and personally involved in negotiations regarding

M

i take
Claro undertook a massive netwo'rk expah:;;lon] :)tlf%;o e
on Digicel and LIME. It replaced its CDMA p )

¥ : ce customer-
third-generation GSM, in an effort ?nreadESM latform. For a

i sts (Digicel and LIME were 2
lcltjngst(o:omer (to gﬂitch from GSM to CDMA, a new h::cal:e; ﬂvl\; S
required, whereas to switch from one GSM carr:;r I0 SRors
a customer only needed to purchase a SIM car ). 52
mobile service was introduced in 2008. This change gave

ili i lling, which neither Digicel nor
the ability to offer video calling, ST

LIME could offer on their 2G platforms. ¢ v
Jaunched its 3G platform in the capital city of Kingston, with
plans for an 18-month phased rollout to other parishes, at a
cost of approximately U$$40 million. Digicel did not upgrade
its 2G platform; however, to encourage customers not to
switch networks it dramatically dropped its on-net 'charges,
first when Claro introduced its 3G service and again when
LIME did likewise. ¥

On a global scale, Claro’s parent (America MOV'll) report-
edly had 225 million subscribers’ worldwide, having added
8.2 million subscribers in the last quarter of 2010.

Competition intensifies: aggressive advertising
Even before Claro’s entry, infrastructure upgrades had a
positive impact on the sector. 2005 revenues for LIME and
Digicel were 65% higher than in 2001. Between 1999 and 2004
the sector’s contribution to economic growth, as measured by
GDP, had increased by 99.7%."°

A critical success factor for Claro’s strategy was expansion
in its countrywide network coverage. Claro and Digicel were at
loggerheads over interconnection rates for a cell tower sharing

ebruary ish Councils in St. Mary,

homas, St. James and King; ' i

¢

interconnection fees, spectrum allocation and other regulatory

matters. Claro’s market entry was delayed; they initially did
not have a presence in Jamaica and instead relied on local -
lawyers to engage in discussions with the Office of Utilitie:
Regulation (OUR) and other entities. The two companies also

took different approaches to rollout of cell sites: Digicel
expanded island-wide, while Claro concentrated on the m
metropolitan areas of Kingston, St. Andrew and Portm
Their technology choices also differed: Digicel opted
GSM, which is widely used in Europe, while Claro
opted for CDMA, a USA standard. While the «
structure of Digicel remained stable, Claro change




%

million over a 12-month
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Table 4 Three Major Telecommunications 65
Caribbean region ]
Angmlla Sh R g Digicel American Movil/Claro
Anhgua Barbuda ¥ ; ¢ § v
Aruba TR i v
Barbados ol
Bermuda |l 47 v
Bonaire
British Virgin Islands
Cayman Islands
Curacao A
Dominica
Dominican Repubhc
 Grenada
Guadeloupe
Haiti
Jamaica
Martinique
Montserrat
Puerto Rico
St. Kitts and Nevis
St. Lucia
St. Vincent and the Grenadines
Turks and Caicos
Trinidad and Tobago

Players in the Region

N

SNTANTENN
SESNENSNN JRRS SN

LN N
5 NNSSS

g
E
)
§

Central America region LIME
El Salvador
Guatemala
Honduras
Nicaragua
Panama 4

=)

E NN
SN

S

South America region LIME
Argentina
Brazil
Chile
Columbia
Ecuador
French Guyana
Guyana
Paraguay
Peru
Suriname
Uruguay

Sources: Spectrum Management Authority (SMA)._www'
The footprints of the three major players in the

od to

(2009). In June 2010, Claro announced it W
i a 12- od to
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Table 5 Generations of Cellular
Attribute 2G 3G 4G g, oo, o
20-100 Mbps
Speed 9.6-14.4 Kbps Up to 2 Mbps ;
Technology D-AMPS, CDMA, TDMA, GSM  UMTS, W-CDMA, CDMA2000 w%?—xxz’ LTE
Erequency 800 MHz or 1.9 GHz 1.6-2.5 GHz 2-
Telecoms method Circuit Circuit/Packet Pecket )
Features/Data services Telephone Global roaming Video streaming
Email Web TV broadcast
SMS Mobile videoconferencing Video calls
Video phone/mail Bnhan:rced gaming
Remote education Location services
Mobile TV High-speed tele-working
Digital catalogue shopping Real-time finance info
Remote medical diagnosis
Advanced car navigation

Sources: http:llwww.ltu.anlTU-DltecrveventslzooelAlglerszooBlAddiﬁonal%zocontﬁbutionslAlgiem_Presemaﬂon_AddComrib_STabbane.

pdf, http://www.itu.int/osg/spu/ni/3G/workshop/Briefing_paper.PDF.

The evolution of the cellular networks from second generation to fourth generation and the features associated with each.

catchy advertisement was the Christmas 2010 television
advertisement campaign ‘Clarorific is so Swaggerific.”

Text messaging rates were also an area of competition.
Claro offered ‘OMG.’ For US$0.11,"" a customer could send
100 text messages for 1 day. Digicel countered with their
‘Gimme Five’ promotion: customers’ first five text messages
cost US$0.03 each and the next 100 texts that day were free
(see Table 1). Despite the competitive moves by Claro and
LIME, Digicel continued to increase its share of the market.

3G vs 4G controversy

In September 2010, Digicel advertisements touted WiMax as a
fourth-generation (4G) standard, which would deliver afford-
able broadband wireless Internet access to all areas of Jamaica.

Both Claro and LIME had already started promoting a 3G

standard (Long-term Evolution) based on GSM. LIME filed
formal complaint to the Fair Trading Commission (FTC)
accusing Digicel of misrepresenting its WiMax broadba
technology as 4G. Referring to the International Telecomm
nication Union (ITU) (charged with establishing and def
telecommunications standards), LIME argued that a
standard would not be finalized until early 2012 (Edwar
2010); therefore action should be taken against Digi
false advertising. The suggested redress included mandatc
publication of a clarification, retraction or apology ir
prominent a manner as the 4G advertisement that v
published; cessation of all advertisements proclaiming to
4G until such time as the ITU would confirm the
standards; and to grant redress to consumers who were
by the deceptive advertisement. Digicel count cuse
of sour grapes, and suggested that LIME' claim sn
desperation. They noted that compani

1

WE

carrying the call. Globally, the most common arrangement for
this was ‘calling party pays,’ meaning that the originator
of a call paid the full cost. The network from which a call
originated was charged by the network on which the call
terminated (this was the ‘termination charge’). Lack of price
regulation meant that an operator could, de facto, block
interconnection by imposing excessive pricing. Regulators in
the UK, Germany, New Zealand and Israel intended to or had
started to cut terminati in their respective markets, in
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Claro had come to Jamaica to a
: ttack Dj ied
;:::lllcil :::l:te l-fliondura§ and El Salvador, Al.?cﬁ:hs: tlt’: tull)'lglcel
Amerigm e m in El Sal‘n'ldor. the combingtion c:?’t;”
new market leader w‘i)t)ha;g«tbnil"iﬂfiegnbus.:;e“b: culd mn:]:fn:

11 2 su Qi (4

;:nurtrl::tt lr1num11>er one Millicom, with 2,73 million.tlsﬁ ?}rierd ) .
t market was Telefonica’s Movistar, with 1 fiion
subscribers. In Honduras, i (i on

America Movil would
strengthened number - would become a
second to Millicom’s 4.4?:1illvgt: 262 milion subscribers

Digicel had 11.5 milli ;
release on the Claro, on subscribers worldwide, The press

B e o
subject to the approval 13? sale indicated that the sale was

In Jamaica, the FTC and thetotg e crh affected country.

the OUR i
have regulatory oversight. (Sorkin et al, 2011) would

Jamalca's_regulatory environment

One requirement of GATS/BATS was the appointment of
Inflepend_ent Regulators. Signatories to BATS were required to
bring their regulatory practices into compliance with WTO
trade rules, which stated that domestic regulation measures
must be administered in a reasonable objective and impartial
manner, using judicial, arbitral or administrative tribunals or
procedures, along with appropriate remedies for administra-
tive decisions affecting trade in services (Sherman, 1997). The

two regulatory bodies pertinent to the Claro/Digicel deal were
the OUR and the FTC.

(’ The OUR

The OUR was established in 1995 by an Act of Parliament to
regulate the operations of utility companies. Section 4 of the
Telecommunications Act 2000, stipulated that OUR shall |

among carriers and service providers. According to Secti
of the same Act, issues of substantial competitive significa
that fell within the functions of the FTC under the
Competition Act (FCA) were to be referred to the FT'
OUR, therefore, referred the issue to the FTC.

b The FTC
' The FTC was the administrative body responsible
menting the FCA'? of 1993, to ensure that th
competition were unhindered by anti-competi
The objectives of the Act were to:

e encourage competition in the conduct of trad
in Jamaica; g

opportunity to participate in
~ e provide consumers with be

inge of choi

regulate telecommunications in accordance with the Act,and
for the purpose of the Office will, inter-alia, (1) promote the
interest of customers, while having due regard for the interest
{ of carriers and service providers and (2) promote competition

S

!olduuonmwdh %

w
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5 ’g"-’::rf;(fe :hgs Act, an enterprise holds a dominant position
P i if by itself or together with an interconnected
e Zi:le occupies such a position of economic strength as
g firto mto ;:femte in the market without effective

i ¢ :

(Jamaica Fair Trading Co":':;:iizi,:n.w I oo e
six prohibited anti-competitive
MErgers, acquisition or monopoly (Jamaica Fair Trading
.Commlsswn, 1993). The maximum fine that could be
imposed on an entity, under FCA Section 47, was US$59,000.
The maximum fine for an individual was US$11,800 per act.

1993). Section 20, listing
activities, did not include

The analysis

By mid-afternoon Garfield Sinclair sat at his desk in deep
contemplation. He had met with his team, including Kamina
Johnson-Smith (Senior Legal and Regulatory Counsel), Ste-
phen Price (Head of Retail) and Marcia Smith (Chief Analyst).
Garfield summarized the facts he knew thus far.

Kamina Johnson-Smith had noted that FTC’s ability to act
on the Claro-Digicel swap deal was constrained by Jamaican
competition laws. The FCA of 1993 was silent on mergers,
acquisition and monopolies. Even if a successful ruling could
be obtained via the FCA, the maximum fine of US$11,800 for
each violation was hardly a deterrent in a transaction of this
magnitude. On the basis of her reading of the regulations
governing the OUR, they had no jurisdiction on this matter
from a competition perspective.

Another option was to ask the Supreme Court to block
the acquisition, based on international anti-competition rules.
The court, however, was likely to argue that the FTC had
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6 gt;}:lzllljamaica-gleaner.com/glemerlzolBOBZBIbusinaslbusinesﬂ
7 Investigation into the acquisition of Oceanic Digital (Jamaica)
Limited by Digicel Jamaica Limited pursuant to section 17 of the
Fair Competition Act, Case # 6997-11. Website: www.jftc.gov.jm.

8 Cell phone war: LIME feeling Digicel/Claro squeeze: Jamaica
Observer, 21 March 2011.

9 A Review of the Jamaican Telecommunications Sector (2007),
Prepared by the Fair Trading Commission (FTC) and Office of
Utilities Regulation.

10 https://www.google.com.jm/search?q=alleging&ie=utf-8&oe=
utf-8&tls=org mozillazen-US:official&client=firefox-&gws_rd=
cr&ei=cPNFU0jBB4jQ8wTfm4GwBw#q=jamaica+gdp+growth
&rls=org.mozilla:en-US%3Aofficial.

11 USS1 equivalent to J$88.

12 Fair Trading Commission, http://www.jftc.com/AboutUs/
FunctionsAndPower.aspx.

13 Fair Trading Commission, http://www.jftc.com/Legislation/TheFair
CompetitionAct.aspx.
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